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REPORTS 

OF 

CASES  AT  LAW  AND  IN  EQUITY 

DETERMINED  BY  THE 

SUPREME  COURT 

OF 

THE  STATE  OF  IOWA 

AT 

DES  MOINES,  OCTOBER  TERM,  A.  D.,  1901, 

AND  IN  THE  FIFTV-FIFTH  YEAR  OF  THE  STATE 


Tn  THE  Matter  of  the  Estate  of  C.  D.  Lester,  Deceased. 
George  W.  Johnson,  Administrator,  Carrie  A. 
Webb  et  al.y  Objectors  and  Appellants,  v.  George  W. 
Johnson  ei  al. 

Wills:  construction:  Declaration  of  testator.  Parol  evidence  of 
contemporaneous  declaration  of  a  testator  as  to  the  persons 
whom  he  intended  to  designate  in  his  will  is  not  admissible  to 
explain  the  term  "heir,"  as  used  by  him. 

Appeal  from  Page  District  Court, — Hon.  A.  B.  Thornelt^, 

Judge. 

Saturday,  October  19,  1901. 

H.  E.  Parslow  and  Levant  D.  Lester  for  appellants. 


•The  liipires  on  the  left  of  the  sylUhi  refer  to  co'responding  figures  oa  the  margio 
tf  the  case  at  the  place  where  the  point  of  the  ayllabi  is  derided. 
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T.  E.  Clark  and  J.  E.  Hill  for  appellees. 

McClain,  J. — This  is  an  appeal  from  the  action  of 
the  lower  court  in  approving  the  final  report  of  the  admin* 
istrator  of  the  estate  of  C.  D.  Lester,  deceased,  and  over- 
ruling objections  thereto  made  by  some  of  the  persons  en- 
titled to  distributive  shares  in  said  estate.  The  nature  of 
the  controversy  among  the  persons  claiming  distributive 
shares  is  fully  explained  in  Johnson  v.  Bodine,  108  Iowa, 
594,  which  was  an  action  for  the  partition  of  real  estate 
among  the  same  claimants.  The  objection  now  made  is  to 
the  distribution  to  Phosbe  J.  Flint  of  a  share  in  the  estate. 
The  case  as  at  present  presented  differs  only  from  that  pre- 
sented on  the  former  appeal  relating  to  the  distribution  of 
real  property  in  this:  that  in  the  present  proceeding  parol 
evidence  was  offered  in  the  lower  court  for  the  purpose  of 
showing  the  intention  with  which  C.  D.  Lester  used  the 
words  "heir  at  law"  in  his  will;  appellant  contending  that 
the  term  "heir''  is  of  uncertain  meaning,  and  may  be  ox- 
plained  by  parol  evidence  of  contemporaneous  declarations 
of  testator  as  to  the  persons  whom  he  intended  to  designate. 
The  lower  court  rightly  rejected  this  evidence.  Wliile  it 
may  be  true  that  the  word  "heir"  is  subject  to  explanation 
or  qualification,  the  explaining  and  qualifying  language 
must  be  found  in  the  instrument  itself.  The  term  "heirs  at 
law,"  not  explained  or  qualified  by  other  language  in  the 
will,  has  a  perfectly  definite  meaning,  which  cannot  be 
changed  by  proof  outside  of  the  will  itself.  N"o  authorities 
need  be  cited  ill  support  of  a  proposition  which  is  so  well 
established.  We  need  not  go  into  details  as  to  the  effect  of 
this  ruling  on  the  rights  of  the  parties.  Our  conclusion  will 
be  found  perfectly  intelligible  in  the  light  of  what  was  said 
on  the  former  appeal.  The  ruling  of  the  lower  court  was 
correct. — Affiemed. 
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M.  A,  Ot.akk,  Appellant,  v.  O.  McCleery  et  al. 

Rescission  of  Land  Contract:  evidence:  Tender  of  conveyance. 
Plaintiff,  by  written  contract,  agreed  to  convey  land  in  another 
state  in  exchange  for  intervener's  farm.  Intervener  conveyed 
her  farm,  and  thereafter  plaintiff  sold  it,  taking  a  mortgage  for 
the  purchase  price.  Plaintiff  failed  to  deposit  a  deed  to  his 
land,  as  required  by  his  contract,  though  no  time  was  fixed 
therein,  until  more  than  18  months  after  the  date  thereof,  and 
not  until  he  had  begun  an  action  to  foreclose  such  mortgage. 
In  such  action  intervener  prayed  that  her  contract  with  plain- 
tiff be  rescinded,  and  that  she  be  subrogated  to  his  rights  un- 
der the  mortgage.  The  evidence  showed  that  at  the  date  of 
the  contract  with  intervener  plaintiff  had  agreed  with  a  third 
person  to  convey  the  same  land  proposed  to  be  conveyed  to  her 
and  that  such  agreement  was  subsequently  fulfilled.  Plaintiff 
testified  that  he  foreclosed  his  trust  deed  for  the  purchase  price 
under  the  later  transaction  within  less  than  a  year  from  the 
date  of  the  present  action  to  foreclose.  The  laws  of  the  state 
in  question  were  not  proven,  so  as  to  show  that  they  did  not 
allow  one  year  for  redemption.  Held,  that  since  plaintiff  was 
not  shown  to  have  title  or  to  have  tendered  a  conveyance  within 
a  reasonable  time  a  decree  for  intervener  was  proper. 

Appeal   from    Monona    District    Court. — Hon.    Wii.i-iam 
Hutchinson,  Judge. 

Saturday^  October  19,  1901. 

The  plaintiff,  by  writen  contract,  entered  into  De- 
cember 31,  1896,  agreed  to  convey  to  intervener  a  farm  of 
153  acres  in  Prentiss  county.  Miss.,  in  exchange  for  65  acres 
in  Monona  county,  Iowa,  subject  to  incumbrances  amounting 
to  $1,024.  On  the  same  day  intervener  conveyed  the  65 
acres  to  him,  and  in  February,  1897,  executed  notes  amount^ 
ing  to  $750  in  settlement  of  the  difference  to  be  paid,  and 
also  a  trust  deed  to  the  Mississippi  land  securing  their  pay- 
ment These  were  deposited  in  a  bank  at  Smithland,  to  be 
delivered  to  plaintiff  upon  the  receipt  of  the  deed  to  inter- 
vener. The  incumbrances  on  the  Monona  county  land  wore 
reduced  to  an  $800  mortgage,  and  it  traded  to  3kIc(^lcory, 
who  executed  a  note  and  mortgage  thereon  to  plaintiff  cover- 
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ing  a  difference  of  $225.  This  action  was  begun  March  80, 
1898,  to  foreclose  this  McCleery  mortgage,  and  on  August 
23,  1898,  Jamima  Holbrook  filed  her  petition  of  interven- 
tion, setting  up  the  foregoing  facts,  and  averring  that  plain- 
tiff had  failed  and  refused  to  execute  the  deed  to  the  Missis- 
sippi land  as  agreed,  and  she  prayed  that  she  have  judgment 
for  the  65  acres,  less  incumbrances,  that  conveyance  thereof  be 
adjudged  void,  that  she  be  subrogated  to  the  rights  claimed  by 
plaintiff  in  the  McCfleery  mortgage,  and  that  the  notes  and 
mortgage  executed  by  her  be  canceled.  McCleery  pleaded 
want  of  consideration,  and  joined  in  intervener's  prayer  for 
relief.  Issues  being  joined,  a  hearing  was  had,  which  re- 
sulted in  judgment  for  intervener  against  plaintiff  for  $592, 
with  interest  from  the  date  of  the  contract,  a  decree  of  fore- 
'  closure  against  McCleery,  and  an  order  that  the  proceeds 
thereof  be  applied  on  said  judgment  The  plaintiff  appeals. 
— Ajfirmed. 

Brown  &  Anderson  and  X\' right.  Call  &  Iluhbard  for 
appellant 

C.  E.  Cooper  for  appellee. 

Ladd.  J. — In  the  trade  the  Mississippi  land  was  esti- 
mated to  be  worth  $1,550,  on  which  the  intervener  was 
allowed  $800  for  her  interest  in  the  65  acres  in  Monona 
county,  and  in  setttlement  of  the  difference  she  signed  notes 
amounting  to  $750,  secured  by  a  trust  deed  of  the  Missis- 
sippi land,  and  left  these  with  a  bank,  to  be  turned  over  to 
plaintiff  upon  receipt  of  the  deed  conveying  said  land  to 
her.  On  the  same  day — December  31,  1896 — she  conveyed 
to  him  the  65  acres,  and  he  exchanged  it  to  McCleery  Feb- 
ruary 5tji  following.  The  deed  of  the  Mississippi  land  to 
intervener  was  not  to  be  delivered  then.  According  to  plain- 
tiff, no  time  was  fixed,  though  she  was  informed  of  the 
circumstances  preventing  its  execution  at  that  time.  We 
are  inclined  to  think  she  knew  nothing  of  these,  and  no 
more  than  that  something  was  in  the  way  of  the  immediate 
execution  of  the  deed.     Certainly  she  supposed  it  would 
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be  ready  for  her  before  departing  from  the  county,  as  slie 
contends,  he  promised,  but  it  was  not  She  wrote  after  leav- 
ing, and  was  again  put  off.  Again,  after  returning  from 
Kentucky,  she  advised  him  twice  by  letter  that  she  was  ready 
for  the  deed  he  had  promised  her  while  there,  and  no  response 
came.  In  March,  1898,  after  the  beginning  of  this  action, 
he  told  her  he  would  send  the  deed  to  her,  but  she  then  re- 
fused to  have  it  Not  until  August  25,  1898,  did  he  deposit 
the  deed  in  the  bank  in  pursuance  of  their  agreement.  True, 
the  intervener  appears  to  have  reposed  unbounded  confi- 
dence in  plaintiff,  had  arranged  with  him  to  collect  rent  on 
this  land  that  yielded  none,  and  apply  it  on  interest,  and 
even  supposed  herself  the  owner  of  the  property.  But  all 
this  did  not  relieve  plaintiff'  of  his  obligation  to  make  the 
conveyance  within  a  reasonable  time.  He  disposed  of  her 
land  within  two  months  after  the  trade,  and  exacted  the 
execution  of  interest-bearing  notes  for  the  difference.  In 
view  of  these  facts  it  is  apparent  that  int^^rvener  did  not, 
and  plaintiff  should  not  have,  anticipated  any  considerable 
delay  in  the  delivery  of  the  deed  of  the  Mississippi  land. 
But  he  had  no  title  to  convey.  Shortly  before  tlie  contract 
with  intervener — November  20,  1896 — he  had  entered  into 
a  written  agreement  to  convey  it,  with  other  land,  to  Anna 
Lammerding,  in  exchange  for  a  contract  of  purchase  of  a 
.  quarter  of  a  section  of  land  in  Woodbury  county.  This 
agreement  was  carried  out  by  causing  the  conveyance  to  Lam- 
merding, January  9,  1897,  and  taking  from  her  a  trust  deed 
thereof  to  secure  the  payment  of  a  difference  of  $1,125.  He 
now  insists  that  Lammerding  had  no  interest  in  the  Wood- 
bury county  land,  and  that  he  discovered  this  before  con- 
tracting with  the  intervener.  The  record,  however,  satisfies 
us  that  Lammerding's  contract  of  purchase  had  not  hoen 
forfeited  prior  to  the  assignment  to  plaintiff,  but,  even  if 
this  were  not  so,  the  owner  was  ready  to  carry  out  the  contract 
with  plaintiff;  and  his  letters  show  that  he  was  fully  advinr^d 
of  the  amoimt  necessary  to  be  paid  in  order  to  acquire  title 
from  the  owner.     Even  though  deceived  by  Lammerding, 
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with  full  information  he  ratified  the  transaction, — First,  by 
exacting  the  rent  of  the  Woodbury  county  land  as  the  price 
of  a  quitclaim  deed  to  the  owner  of  the  fee ;  second,  by  offer- 
ing for  sale  or  trade  the  mortgage  received  from  Lammer- 
ding  on  the  Mississippi  land ;  and,  third,  by  foreclosing  the 
trust  deed.  He  knew  then,  when  agreeing  to  convey  to  in- 
tervener, that  he  had  contracted  the  land  to  another,  and, 
after  obtaining  that  belonging  to  her,  deliberately  deprived 
himself  of  the  power  to  carry  out  his  part  of  the  agreement 
That  this  alone  would  have  justified  a  rescission  is  well  set- 
tled. Bartle  v.  Curtis,  68  Iowa,  202.  See  McWhirter  v. 
Crawford,  104  Iowa,  550.  We  should  be  inclined  to  think 
he  contracted  with  intervener  in  reliance  on  being  able  to 
wrest  the  land  by  foreclosure  had  he  not  undertaken  a  sale 
of  the  mortgage.  But  had  he  title  when  the  deed  to  inter- 
vener was  left  at  the  bank  ?  The  first  of  the  notes  secured 
by  the  trust  deed  from  Lammerding  to  fall  due  matured 
November  20,  1807,  and,  though  the  trust  deed  provided 
for  foreclosure  out  of  court,  as  the  law  in  Mississippi,  in  the 
absence  of  a  showing  to  tlie  contrary,  is  presumed  to  be  like . 
that  of  this  state,  the  owner  of  the  land  had  one  year  after  fore- 
closure for  redemption.  The  law  peculiar  to  Mississippi  is 
neither  pleaded  nor  proven,  and  no  record  of  the  foreclosure 
proceedings  was  offered.  The  only  evidence  introduced  was 
that  of  plaintiff,  who  testified :  "Allen  finally  foreclosed  the 
papers  for  me.  I  think  the  foreclosure  was  effected  early 
next  year;  that  is,  some  time  in  January  or  February,  1S08. 
They  [papers]  were  foreclosed,  and  I  became  the  owner 
of  record,  as  I  always  was,  for  the  reason  I  had  not  received 
any  consideration  for  the  said  Mississippi  land  from  Lam- 
merding. The  legal  title  of  the  Mississippi  land  is  now  in 
Mrs.  Ilolbrook.  The  title  was  perfected."  This  does  not 
warrant  tlie  conclusion  that  the  legal  title  in  Lammerding's 
gi-antoo  had  been  devested  by  foreclosure  proceedings.  The 
witness  merely  became  the  owner  of  record,  as  he  always  was. 
But  the  title  had  been  in  one  Powell,  and  by  him,  coiiveved 
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directly  to  Lammerding,  so  that  plaintiff  never,  prior  to  fore- 
closure, had  more  than  the  equitable  ownership  of  the  land. 
His  statement  that  the  legal  title  was  in  Mrs.  Holbrook  is 
but  an  opinion  with  respect  to  the  decision  of  the  case,  and 
entitled  to  no  weight  If  the  law  of  Mississippi  is  like 
that  of  Iowa, — as  we  must  presume, — then  the  evidence  is 
entirely  consistent  with  the  conclusion  that  plaintiff  is  mere- 
ly in  possession  of  a  sheriff's  certificate,  and  may  acquire 
the  legal  title  only  after  the  year  of  redemption  has  expire(|. 
Only  in  this  situation  could  his  title  have  continued  un- 
changed as  he  insists.  If  he  had  a  deed,  it  doubtless  would 
have  been  produced.  We  are  of  the  opinion  that  the  record 
fails  to  show  satisfactorily  that  plaintiff  had  a  legal  title  to 
the  Mississippi  land  to  convey,  and  that,  even  if  he  had, 
under  the  circumstance  disclosed,  the  deed  was  not  delivered 
to  the  bank  within  reasonable  time  after  making  the  contract. 
The  evidence  warranted  the  judgment  rendered,  and  the 
decree,  in  applying  the  proceeds  of  the  McCleery  foreclosure 
thereon,  merely  restored  to  the  intervener  a  part  of  the  price 
received  by  plaintiff  for  the  sale  of  her  own  land. — ^Af- 

PIBMED. 


Henry  Geesen  v.  James  Saguin^  Appellant.     ^ 

Injury  to  Servant:  negligence  of  fellow  servant:  Court  and  jury. 
Plaintiff,  an  employe  of  defendant,  was  injured  while  pulling 
down  piles  supporting  a  bridge.  Plaintiff  and  another  employe 
sawed  the  piles  nearly  through  at  their  base,  and  other  employes 
pulled  them  over  westward  by  means  of  a  guy  rope  attached  to 

1  the  top.  The  pile  in  question,  on  being  pulled  over,  fell  across 
the  end  of  a  beam  lying  diagonally  northeast  and  southwest 
on  a  pile  of  earth,  causing  the  other  end  of  the  beam  to  fly  up 

2  and  hit  plaintiff,  who  was  from  four  to  six  feet  northeast  of 
the  base  of  the  falling  pile.  The  foreman  of  the  gang  was  at 
the  guy  rope,  but  was  not  in  a  position  to  know  when  the  pile 
was  ready  to  be  pulled  over.  Held,  error  for  the  court  to  sub- 
mit to  the  jury  whether  plaintiff's  injuries  were  caused  by  the 
negligence  of  the  men  at  the  guy  rope,  in  failing  to  notify 
plaintiff  when  they  were  about  to  pull;  all  of  them,  including' 
the  foreman,  acting  only  as  co-employes  of  plaintiff. 
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Contributory  negligence:  As  matter  of  law.  Plaintiff  was  injured 
by  a  pile,  which  he  had  helped  to  saw  nearly  through  at  the 
base,  being  pulled  over  so  as  to  strike  one  end  of  a  beam 
lying  on  a  pile  of  dirt,  in  such  a  manner  as  to  cause  the  other 
8  end  of  the  beam  to  fly  up  and  strike  plaintiff.  He  had  knowl- 
edge of  the  beam  being  there,  and  had  assisted  in  turning  It 
to  give  more  room  to  work  in.  Held,  that  the  danger  causing 
the  injury  was  in  leaving  the  beam  in  such  position,  and  that 
plaintiff  was  guilty  of  contributory  negligence  therein. 

Appeal  from  Pottawattamie  District  Court. — Hour.  N.  W. 
Macy,  Judge. 

Monday,  October  21,  1901. 

Action  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  in  the  employ  of  defendant,  allefifed 
to  liavc  been  due  to  the  negligence  of  defendant,  consisting 
in  the  failure  to  notify  plaintiff  of  danger  whereby  plaintiff 
received  the  injuries  complained  of,  without  negligence  on 
his  part.  Jiulgment  on  verdict  for  plaintiff,  from  which 
defendant  appeals. — Reversed. 

L  R,  Andrews  and  Flichinger  Bros,  for  appellant 

Jacob  Sims  for  appellee. 

McCivAiN,  J. — The  following  brief  statement  of  the 
facts  will  serve  as  a  sufficient  basis  for  the  discussion  of 
the  questions  of  law  involved  in  the  appeal.     Defendant,  as 

contractor,  had  in  charge  the  removal  of  certain  pil- 
1  ing  in  Fourteenth  street,  Omaha,  supporting  a  bridge 

on  which  the  Union  Pacific  Railroad  crossed  the 
street,  and  which  was  being  replaced  with  an  iron  structure. 
The  piles  which  were  being  removed  at  the  time  of  the  acci- 
dent were  on  the  east  side  of  the  street,  and  the  method  pur- 
sued was  to  saw  them  nearly  through  just  above  the  ground 
and  pull  them  over  westward  by  means  of  a  guy  rope  attached 
to  the  top  and  held  by  men  who  were  placed  about  30  feet  west 
of  the  base  of  the  piles.  At  tie  time  of  the  accident  plain- 
tiff and  another  employe  of  defendant  had  been  sawing  off 
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one  of  the  piles,  and  two  men  holding  the  guy  rope  pulled 
the  pile  over,  causing  it  to  fall  across  the  end  of  a  beam 
which  lay  diagonally  northeast  and  southwest  in  the  street 
upon  a  pile  of  eartli  in  such  way  that  the  falling  pile,  strik- 
ing the  southwest  end  of  the  beam,  caused  the  other  end  to 
fly  up  and  hit  plaintiff,  who  was  from  four  to  six  feet  north- 
east of  the  base  of  the  falling  pile,  and  inflict  upon  him 
serious  physical  injuries.  Counsel  on  either  side  discuss 
very  ably  and  with  the  citation  of  many  authorities  the  ques- 
tion whether,  if  there  is  a  custom  to  give  warning  of  danger 
in  such  case,  which  custom  is  known  to  defendant,  or  a  duty 
growing  out  of  the  nature  of  the  work  to  give  such  warning 
in  order  to  render  the  place  where  the  employe  is  working 
a  safe  place  for  him  to  work,  and  the  employer  charges  an 
employe  with  the  duty  of  giving  such  warning,  the  negli- 
gence of  the  employe  charged  with  such  duty  will  be  con- 
sidered the  negligence  of  the  principal,  rendering  him  liable 
for  resulting  injury  to  another  employe,  or  whether  the  neg- 
ligence of  the  employe  charged  with  this  duty  will  be  con- 
sidered the  negligence  of  a  co-employe  of  the  one  injured, 
for  which  the  employer  will  not  be  liable.  We  find  it  un- 
necessary to  decide  this  interesting  question,  for  we  believe 

it  not  to  be  involved  in  the  determination  of  this 
2  appeal.     Out  of  four  grounds  of  alleged  negligence 

on  which  plaintiff  relied  the  court  instructed  the 
jury  that  they  should  consider  but  one,  to  wit,  "the  failure 
to  give  plaintiff  warning  of  the  pulling  down  of  the  pile  in 
question  by  the  employes  holding  the  forward  guy  rope." 
There  was  no  evidence  of  any  custom  by  which  warning 
should  be  given  by  the  men  holding  the  guy  rope,  nor  did  the 
nature  of  the  case  make  it  the  duty  of  the  employer  to  see  to 
it  that  warning  should  be  given  by  them.  They  could  not 
be  in  a  situation  to  know  when  was  the  proper  time  for  pull- 
ing over  the  pile.  That  must  depend  on  the  progress 
of  the  sawing  at  the  base  of  the  pile.  So  far  as  there 
vi-as  any  evidence  on  the  subject,  it  tended  to  show 
a    custom    which    would    be    in    accordance    with    reason 
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under  the  circumstances,  that  the  men  sawing  at  the  base 
of  the  pile  should  give  notice  directly  to  the  men  holding 
tile  guy  rope,  or  to  an  overseer,  who  should  notify  the  men 
at  the  guy  rope  when  the  pile  was  ready  to  be  pulled  over. 
On  this  particular  occasion  there  was,  as  plaintiff  well  knew, 
no  overseer  in. charge  of  the  work  to  give  notice  to  the  men 
at  the  guy  rope  when  to  pull.  If  the  failure  to  provide  such 
an  overseer  constituted  negligence  on  the  part  of  defendant, 
then  plaii.  '  by  continuing  in  the  employment  with  knowl- 
edge of  this  omission,  assumed  the  risk  incident  thereto,  and 
cannot  complain.  Had  there  been  an  overseer,  and  had  the 
men  holding  the  guy  rope  negligently  pulled  without  re- 
ceiving notice  to  do  so,  then  their  wrongful  act  would  have 
been  that  of  co-employes  of  plaintiff,  for  which  he  could 
not  recover.  In  the  absence  of  the  overseer  the  men  at  the 
guy  rope  were  still  co-employes.  If  they  pulled  without 
notice  from  the  employes  at  the  base  of  the  pile,  their  neg- 
ligence in  doing  so  was  negligence  of  co-employes.  A  case 
rhight  be  imagined — and  many  cases  of  the  kind  are  cited — 
in  which  the  duty  to  give  warning  would  be  involved  in 
the  duty  to  provide  a  safe  place,  and  where  this  duty  might 
be  imposed  on  a  co-employe  in  such  a  way  that  it  might  be 
contended  that  his  failure  to  discharge  the  duty  was  directly 
to  be  imputed  to  the  principal ;  but  the  evidence  makes  no 
such  case  in  this  instance  and  the  court  erroneously  left  it 
to  the  jury  to  say  whether  the  negligence  of  the  men  at  the 
guy  rope  in  failing  to  notify  plaintiff  when  they  were  about 
to  pull  was  the  cause  of  plaintiff's  injury.  See  Adams  t\ 
Snow,  106  Wis.  152  (81  K  W.  Eep.  983)  ;  Hussey  v.  Cogcr, 
112  K  Y.  614  (20  K  E.  Rep.  556,  3  L.  E.  A.  559,  8  Am. 
St.  Eep.  787)  ;  Neilson  v.  Oilbert,  69  Iowa,  691 ;  Trcka  v. 
Railroad  Co.,  100  Iowa,  205.  It  matters  not  that  one  of 
the  men  at  the  guy  rope  was  foreman  of  the  gang.  He  was 
not,  as  foreman,  under  the  circumstances,  charged  with  the 
duty  of  giving  warning,  as  plaintiff  well  knew,  for  he  was 
not  in  a  position  to  know,  nor  supposed  to  know,  when  the 
pile  was  ready  to  be  pulled  over.    What  he  did  as  one  of  the 
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men  engaged  in  the  work  was  done  simply  as  co-emplove 
1 1  is  well  settled  that  the  acts  of  a  foreman  will  be 
only  acts  of  a  co-employe,  where  no  duty  as  vice 
principal  devolves  upon  him.  Newbury  v.  Manufact- 
uring Co.,  100  Iowa,  441,  448;  Bamicle  v.  Con- 
nor, 110  Iowa,  238;  Scott  v.  Railroad  Co.,  113  Iowa, 
381;  Northern  Pac.  Co.  v.  Peterson,  162  U.  S.  346  (16 
Sup.  Ct  Hep.  843,  40  L.  Ed.  994) ;  Cleveland,  etc.  Railroad 
Co.  V.  Brown,  20  C.  C.  A.  147  (73  Fed.  Rep.  970) ;  Balch 
V.  Haas,  20  0.  C.  A.  151  (73  Fed.  Rep.  974) ;  McGinty  v. 
Reservoir  Co.,  155  Mass.  183  (29  N.  E.  Rep.  510).  We 
are  inclined  to  think  that,  without  conflict,  the  evidence 
showed  that  notice  to  the  men  at  the  end  of  the  guy  rope 
that  the  pile  was  ready  to  be  pulled  over  was  given  by  plain- 
tiff or  his  co-employe  engaged  with  him  in  sawing. 
3  We  are  also  strongly  impressed  with  the  view  that 

the  real  danger  from  which  injury  to  plaintiff  re- 
sulted consisted  in  leaving  the  beam  which  was  diagonally 
in  the  street  in  such  a  position  that  the  falling  pile  might 
strike  the  adjacent  end  of  it  so  as  to  cause  the  other 
end  to  fly  up.  If  so,  plaintiff  was  guilty  of  con- 
tributory negligence,  for  it  appears  from  his  owti  testi- 
mony that  he  knew  all  about  its  being  there,  and  that  lie 
had  assisted  in  turning  it  over  so  that  he  could  more  readily 
proceed  with  the  work.  But,  without  elaborating  these 
matters,  it  is  suiBcient  to  say  that  the  court  erred  in  the 
instruction  above  referred  to,  and  that  the  judgment  inust  be 

EEVERSED, 


C.  C.  Yiill-l,  doing  business  as  C.  C.  Viall  &  Company, 
V.  The  Fiest  National  Bank  of  Missouei  Valley, 
Wiley  Middleton,  Intervener,  Appellants. 

Judgment  on  Pleading:  admissions.  Where,  in  an  action  against 
a  bank  to  recover  a  deposit,  the  complaint  demanded  a  certain 
sum  which  was  denied  to  be  due  by  one  paragraph  of  the  an- 
swer and  admitted  to  be  due  "the  proper"  person,  in  another, 
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and  an  intervener  was  alleged  to  be  such  person,  in  another, 
and  intervener  pleaded  his  rights  thereto,  there  was  no  admis- 
sion of  debt  due  plaintiff  by  defendant,  authorizing  judgment 
on  the  pleadings. 

Appeal  from  Harrison  District  Court. — Hon.  F.  R.  Gaynoe, 

Judge. 

Monday,  October  21,  1901. 

Action  to  recover  $1,007.82  alleged  to  be  due  to  plain- 
tiff as  balance  on  account  from  the  defendant  bank.  The 
defendant  answered  as  hereafter  appears,  and  moved  that 
plaintiff  be  required  to  bring  in  Wiley  Middleton  as  a  party, 
and,  on  notice,  he  appeared  and  filed  his  petition  of  inter- 
vention, claiming  the  money  sued  for.  Plaintiff  moved 
for  judgment  on  the  pleadings  against  defendant  and  inter- 
vener, which  was  sustained  "with  leave  to  the  plaintiff  to 
introduce  testimony  as  to  the  amount  due  the  plaintiff  upon 
his  cause  of  action. ^^  Testimony  was  taken  as  to  the  amount, 
and  judgment  rendered  in  favor  of  plaintiff  against  the 
defendant  bank  for  $1,135.47,  the  amount  sued  for.  with 
interest,  and  dismissing  intervener's  petition.  Defendant 
and  intervener  appeal. — Reversed. 

J.  S,  Dewell  for  appellant. 

8.  I,  King  for  appellee. 

Given,  C.  J. — ^I.  Appellant  presents  three  propositions, 
namely:  Was  the  motion  for  judgment  proper  at  the  time 
and  under  the  allegations  of  the  pleadings?  If  proper, 
was  the  court  warranted  in  sustaining  the  same?  Was  the 
court  warranted  in  dismissing  the  petition  of  intervention  ? 
A  consideration  of  these  contentions  requires  that  we  notice 
what  the  allegations  of  the  pleadings  are.  They  are  quite 
lengthy,  but  may  be  summed  up  as  follows:  Plaintiff  states 
as  his  cause  of  action  that  during  the  years  1894,  1895,  and 
1806  he  was  engaged  in  business  in  Chicago;  that  during 
those  years  he  deposited  with  the  defendant  bank,  at  divers 
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times,  sums  of  money;  that  defendant  rendered  to  him 
monthly  statements;  that  in  August,  1896,  he  ceased  doing 
business  with  defendant;  ttat  there  was  then  due  to  him 
$1,007.82  of  the  money  so  deposited;  that  all  the  money  so 
deposited  was  his,  and  subject  alone  to  his  order;  that  he 
demanded  the  same,  and  that  defendant  refused  to  pay  it, 
wherefore,  he  demands  judgnient  for  $1,007.82,  and  inter- 
est The  answer  and  petition  of  intervention  are  in  substance 
as  follows :  The  answer  is  in  five  paragraphs.  The  first  ad- 
mits that  defendant  is  a  corporation ;  the  second  "denies  gen- 
erally the  other  allegation  of  said  petition,"  and  the  fifth 
'^admits  that  the  amoimtdue  on  the  accountas  aforesaid  to  the 
proper  party  entitled  thereto,  if  any  there  should  be,  is  the 
sum  of  $1,007.82."  The  third  paragraph  alleges  that  the 
account  waa^pened  and  kept  at  the  request  of  Middleton, 
that  plaintiff^ad  nothing  to  do  with  opening  the  same  or 
maMng  the  deposits ;  that  Middleton,  being  engaged  in  busi- 
ness known  as  "commission"  or  "bucket  shop"  business,  de- 
posited money  and  caused  the  account  to  be  kept  in  the  name 
of  plaintiff,  and  so  continued  until  in  1896;  that  at  the 
direction  of  Middleton  defendant  rendered  statements  from 
time  to  time,  showing  the  amount  due;  that  about  May, 
1896,  Middleton  notified  defendant  that  the  money  was  his, 
not  to  pay  it  to  plaintiff;  and  that  Middleton  still  claims  to 
own  said  money.  In  the  fourth  paragraph  defendant  al- 
leges if  the  deposits  were  in  fact  deposited  as  the  money 
of  plaintiff  it  was  on  account  of  illegal  and  prohibited  trans- 
actions, namely,  contracts  relating  to  options  and  margins 
on  the  markets.  The  petition  of  intervention  is  to  the 
effect  that  plaintiff  and  intervener  agreed  verbally  to 
operate  a  "commission  office,  commonly  called  a  ^bucket 
shop,' "  interverer  to  take  orders  from  parties  de- 
siring to  buy  or  sell  grain,  etc.,  to  collect  the  usual  "mar- 
gins," plaintiff  to  transact  a  portion  of  said  business  in 
Chicago,  they  to  divide  the  profits;  that  said  account  was 
in  fact  with  intervener,  but  kept  in  the  name  of  plaintiff, 
for  convenience ;  that  the  money  was  deposited  by  intervener 
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in  connection  with  said  business,  and  that  plaintiff  has  no 
right   thereto;    that   intervener    took   orders   from   partieti 
agreeing  to  buy  or  sell  grain,  stocks  or  merchandise,  said 
purchases  being  in  the  manner  known  as  buying  or  selling 
options,  or  on  margins,  many  of  which  orders  were  reported* 
to  plaintiff  to  handle  in  Chicago;  that  many  of  the  parties 
failed  to  pay  the  usual  margins,  and  that  intervener  ad- 
vanced $1,190.38  of  his  own  money  to  be  credited  on  said 
account  because  of  said  failures  to  pay;  that  in  those  trans- 
actions no  actual  delivery  of  grain,  goods,  or  commercial 
commodity  was  made  or  contemplated;  that  it  was  orally 
agreed  between  plaintiff  and  intervener  that  said  accouct 
should  be  kept  in  the  name  of  plaintiff,  and  that  he  "should 
at  all  times  keep  in  said  bank  a  sufficient  amount  of  money 
to  fully  protect  intervener  on   account  of  aliT  transactions 
made  by  him  there  and  sent  to  or  reported  Ao  them."     In- 
tervener asks  that  plaintiff's  petition  be  dismissed,  and  that 
he  have  judgment  against  the  defendant  for  said  $1,007.82. 
II.     Appellant's  counsel  says  that  a  motion  for  judg- 
ment on  the  pleadings   is  pro])erly  entertained   "when   an 
amount  is  admitted  to  be  due."     The  amount  must  be  ad- 
mitted to  be  due  to  the  person  in  whose  favor  judgment  is 
asked.    If  it  should  be  said  that  notwithstanding  the  general 
denial  of  the  bank  it  admits  an  amount  due  from  it,  it  does 
not  admit  that  it  is  due  to  the  plaintiff.     In  the  third  para- 
graph of  the  answer  it  emphasizes  its  general  denial  by  al- 
leging, in  effect,  that  the  money  is  due  to  the  intervener. 
Defendant  and  intervener  each  pleads  that  the  deposits  were 
by  the  intervener,  and,  as  to  the  plaintiff,  they  plead  that 
the  transaction  was  illegal,  and  the  intervener  asks  judgment 
against  the  defendant  upon  the  allegations  of  his  petition. 
Surely,  with  these  issues  joined,  it  cannot  be  said  that  an 
amount  is  admitted  in  the  pleadings  to  be  due  from  the 
defendant  bank  to  the  plaintiff.     We  think  the  court  erred 
in  rendering  judgment  on  the  pleadings,  and  that  the  case 
should  have  gone  to  trial  on  the  issues  joined. — ^Eevetiskix 
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James  O'Xeill  v.  C.  S.  Wilcox,  A.  E.  Roiiert,  Appellant    {^  320' 

Quieting  Title:  party  out  of  posession.  Under  Code,  section  4228, 
providing  that  an  action  to  quiet  title  may  be  brought  by  any- 

1  one  claiming  to  have  an  interest  therein,  a  purchaser  of  prop- 
erty who  never  received  a  deed  thereof  could  maintain  a  suit 
to  quiet  title  against  a  subsequent  grantee  of  his  vendor. 

f  087£Ssion:  Notice  of  equities.  Where  a  purchaser  of  realty,  who 
received  nc  deed,  placed  a  tenant  in  possession,  the  grantee  of 

6  a  subsequent  quitclaim  deed  will  be  deemed  to  have  had  notice 
of  such  purchaser's  equities. 

Laches.    Where  a  purchaser  of  land  made  no  demand  for  a  deed 

until  after  eight  years  after  the  purchase,  he  did  not  forfeit 

0    his  right  by  laches;  the  property  having  been  occupied  by  him 

up  to  the  time  of  a  subsequent  purchase  of  the  same  by  another. 

Limitation  of  actions.    The  right  to  sue  to  quiet  title  is  not  barred 

7  by  limitations  to  a  purchaser  who  gued  within  two  years  after 
his  right  to  possession  was  disturbed. 

Evidence:  transaction  with  decedent:  Interested  witness.  In 
a  suit  to  quiet  title,  the  agent  of  the  plaintiff's  vendor  from  whom 

2  plaintiff  purchased,  not  having  any  interest  in  the  suic  is  not 
barred  from  testifying  as  to  his  authority  after  the  death  of 
his  principal,  by  Code,  section  4604,  providing  that  any  person 
Interested  in  any  proceeding  shall^  not  be  a  witness  in  regard  to 
any  personal  transaction  between  such  witness  and  a  deceased 
person. 

AjOEUCt:     Oath  of  agent.    In  a  suit  to   quiet  title  the  testimony 

8  of  the  agent  of  plaintiff's  vendor  is  competent  to  establish  such 
agency. 

Habmless  error:  Best  evidence.  Where,  In  a  suit  to  quiet  titles 
the  authority  of  the  agent  from  whom  plaintiff  purchased  was 
established  by  other  evidence,  an  objection  to  the  admission 
4  of  the  record  of  a  power  of  attorney  authorizing  the  person 
from  whom  the  agent  obtained  his  authority  to  sell  the  prop* 
ercy,  as  not  the  best  evidence,  was  immaterial. 

Appeal  from  Johnson  District  Court. — Hon.  M.  J.  Wadb, 

Judge. 

Monday,  October  21,  1901. 
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Plaintiff  claims  to  have  purchased  of  defendant  Wil- 
cox three  lots  in  the  town  of  Oxford,  for  which  he  has  never 
received  a  deed.  The  prayer  of  the  petition  is  that  a  deed 
be  ordered  made  by  Wilcox,  and  that  plaintiff's  title  be 
quieted  against  Robert,  who  also  claims  title  to  said  lots  by  a 
purchase  from  Wilcox,  made  subsequent  to  plaintiff's  con- 
tract. There  was  a  trial  of  the  issues  between  plaintiff  and 
Robert,  which  resulted  in  a  decree  in  the  former's  favor. 
Robert  appeals. — Affirmed. 

Ranch  &  Bradley  for  appellant. 

Baker  &  Ball  for  appellee. 

Waterman,  J. — ^Wilcox  died  before  trial,  and  no  sub- 
stitution was  made.     In  this  state  of  the  record  the  issue 
between  plaintiff  and  Robert  was  tried.     This  was 

1  proper,    for   one   who   has    an    equitable   title   only 
may  maintain  an  action  to  quiet  it.     Code,  section 

4223 ;  Ranhin  v.  Miller,  43  Iowa,  11. 

II.     The  evidence  offered  on  behalf  of  plaintiff  tended 

to  show  that  he  purchased  the  lots  in  question  through  one 

J.  W.  Wilson,  who  it  is  claimed  .was  an  agent  of  Wilcox. 

Wilson  was  introduced  as  a  witness,    and    testified'  to   his 

authority,  and  to  the  fact  that  his  compensation  was 

2  10  per  cent,  on  the  amount  of  the  sales.     Objection 
was  made  to  this  testimony,  under  section  4604  of  the 

Code,  on  the  ground  that  Wilson,  being  interested  in  the 
result  of  the  action,  could  not  testify  to  any  personal  trans- 
action with  Wilcox,  deceased.  It  does  not  appear  that  he 
has  any  interest  in  the  result  of  this  action.  So  far  as  is 
disclosed,  he  may  have  been  paid  his  commission  at  the  time 
of  the  sale,  and,  if  so,  any  claim  to  recover  it  back  would  be 

barred  by  limitation.    Aside  from  this  statute,  Wil- 
8  son's  testimony  was  competent  to  establish  his  agency. 

O'Leary  v.  Insurance  Oo.,  100  Iowa,  390.    We  think 
it  sufficient  to  sty,  without  detailing  the  facts  given  in  evi- 
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dence,  that  the  trial  court  was  justified  in  finding  that  Wil- 
son had  authority  as  agent  to  make  the  sale  to  plaintiff. 

III.  As  one  source  of  Wilson^s  authority,  plaintiff 
pleaded  that  the  sale  to  him  was  authorized  by  one  Augusta 
Wilcox,  who  held  a  power  of  attorney  from  C.  S.  Wilcox 

and  wife  which  empowered  her  to  make  the  sale.  On 
4  this  branch  of  the  case  the  record  of  this  instrument 

was  offered  in  evidence.  Objection  was  made  that 
it  was  not  the  best  evidence ;  that  the  original  should  have 
been  produced,  or  a  showing  made  that  it  was  not  obtain- 
able by  plaintiff.  Whatever  merit  there  may  be  in  the  objec- 
tion is  rendered  nugatory  by  the  fact  that  the  other  evidence 
of  Wilson^s  agency  was  sufficient  to  establish  such  relation. 

IV.  plaintiff  went  into  possession  of  the  property 
when  he  purchased,  and  was  holding  such  possession  through 
a  tenant  at  the  time  of  the  subsequent  sale  to  Robert.     This 

was  sufficient?  notice  to  the  latter  of  plaintiff's  rights. 
5  Possession  by  a  tenant  is  constructive  notice  of  the 

landlord's  title.  Dickey  v.  Lyon,  19  Iowa,  544;  Nel- 
son V.  Wade,  21  Iowa,  49;  Hannan  v.  Seidentopf,  113  Iowa, 
059.  In  addition  to  this,  it  may  be  stated  that  Robert  took 
title  through  a  quitclaim  deed,  and  is  therefore  chari^od  with 
notice  of  plaintiff's  equities.  See  Ilannan  v,  Seidentopf, 
supra,  with  cases  therein  cited. 

V.  The  sale  to  plaintiff  was  made  in  the  year  1885. 
Xo  demand  for  a  deed  was  made  by  him  until  this  action 
was  brought,  in  1893.     Some  claim  is  made  that  he  for- 
feited his  rights  because  of  laches.     Ko  reasons  are 

6  given  in  support  of  this  contention  that  seem  to  us 

of  weight.  Counsel,  in  discussing  this  branch  of  the 
case,  assume  that  the  land  wa^  unoccupied  during  this  period. 
Without  saying  that  this  fact  would  aid  appellant,  it  ap- 
pears, as  we  have  already  said,  that  plaintiff  was  in  posses- 
sion Tip  to  the  time  of  Robertas  purchasa 
Vol.  115  la— 2 
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VI.  The  statute  of  limitations  is  also  invoked  as  a 
defense.    Plaintiff  was  not  disturbed  in  his  rights  until  the 

sale  to  Rohert,  which  was  made  on  September  14^ 
7  1891.     Within  two  years  thereafter  ho  began   this 

action.  It  is  manifest  from  these  facts  that  there  is 
no  merit  in  this  defense. — Affiemed. 


Emma  TTatx^  Appellee,  v.  Cedar  Eapids  &  Marion  City 
Railway  Company,  Appellant. 

Evidence:  Declabations:  Res  gestae.  In  an  action  against  a 
railroad  company  for  injuries  to  a  passenger,  evidence  of  dec- 

4  larations  made  by  plaintift  co  a  witness  some  days  after  the 
accident  as  to  the  manner  of  the  injury  and  of  her  sufferings 
was  improperly  received. 

Damages:  future  physical  or  mental  anguish:  Speculative. 
An  instruction  In  an  action  against  a. railroad  company  for  in- 

1  injuries  to  a  passenger  authorizing  damages  for  any  physical 
pain  or  mental  anguish  plaintiff  might  sutfer  in  the  future  is 
erroneous,  as  allowing  speculative  damages. 

Instructions:  requests:  To  correct  wrong  instruction.  V/here 
the  court  erroneously  instructed  the  jury  in  favor  of  the  plain- 

2  tiff,  failure  of  the  defendant  to  request  a  proper  instruction 
will  not  prevent  him  from  complaining  of  the  one  given. 

CJonstrued.  •  Where  in  an  action  for  personal  injuries  the  court 
instructed  that  plaintiff  was  guilty  of  contributory  negligence 

3  if  she  did  "any  act"  directly  contributing  to  the  injury,  the 
court  will  be  deemed  to  have  intended  to  say  "any  negligent 
act" 

Appeal  from  Lirm  District  Court. — Hon.  Wm.  G.  Thomp- 
son, Judge. 

Monday,  October  21,  1901. 

Action  at  law  to  recover  damages  for  personal  injuries 
received  by  plaintiff  while  alighting  from  a  car  owned  and 
operated  by  defendant  company.    There  was  a  trial  by  jury, 
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resulting  In  a  verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals. — Reversed. 

W.  E.  Steele  and  Powell  &  Harmon  for  appellant. 
W.  H.  Storrs  and  E,  C.  Preston  for  appellee. 

Deemee,  J. — The  instruction  relating  to  the  measure 
of  plaintiff's  recovery  in  the  event  the  jury  found  in  her 
favor  was  as  follows:     "In  estimating  the  damages,  if  any 
you  find,  you  will  allow  plaintiff  for  any  physical 
1  suffering  and  pain  and  mental  anguish,  if  any,  she 

has  suffered  and  shown  in  evidence,  or  which  she  may 
in  the  future  suffer,  if  any,  in  consequence  of  the  alleged 
injury,  and  a  reasonable  allowance  for  any  physician's  bills, 
if  any,  she  has  expended  in  consequence  of  said  injury,  and 
shown  in  evidence,  but  not  to  exceed  the  amount  claimed 
in  plaintiff's  petition."  This  instruction  was  clearly  erro- 
neous, in  that  it  permitted  the  jury  to  enter  into  the  realm 
of  speculation  regarding  plaintiff's  future  suffering.  Such 
a  charge  has  frequently  been  disapproved  by  this  court. 
Fry  V.  Railway  Co,,  45  Iowa,  417;  Reed  v.  Railroad  Co., 
57  Iowa,  25;  Stafford  v.  City  of  Oskaloosa,  57  Iowa,  751: 
Ford  V.  City  of  Des  Moines,  106  Iowa,  96.  It  was 
2  not  cured,  even  if  it  could  be,  by  any  subsequent  in- 

struction. Bui  plaintiff  insists  that  defendant  may  not 
complain,  because  it  asked  no  instructions  relating  to  the  sub- 
ject. If  the  instruction  had  been  good  as  given,  defendant 
could  not,  in  the  absence  of  request,  complain  of  it.  But  it 
-was  the  duty  of  the  trial  court,  in  giving  its  instructions,  to 
announce  correct  principles  of  law.  If  it  erred  in  this  re- 
spect, failure  of  defendant  to  ask  proper  ones  will  not  cure 
the  error.  These  rules  are  fundamental,  and  need  no  cita- 
tion of  authorities  in  their  support. 

II.  In  the  fourth  instruction  the  court  said :  "As  ap- 
plied in  this  case,  the  negligence  charged  in  plaintiff's  peti- 
tion against  the  defendant,  if  it  has,  under  the  facts  and 
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circumstances  shown  in  evidence,  omitted  to  do  something 
which  an  ordinarily  careful  person  would  do,  or  has  done 
something  which  an  ordinarily  careful  person  would  omit, 
under  the  circumstances,  then  you  will  be  warranted  in  find- 
ing that  the  defendant  is  guilty  of  negligence;  and,  if  you 
find  from  said  evidence  that  the  plaintiff  has  done  any  act 
which  directly  contributed  to  the  injury,  then  you  will  be 
warranted  in  finding  that  she  was  guilty  of  contributory 
negligence,  and  your  verdict  shall  be  for  defendant." 

3  It  is  insisted  that  under  this  instruction  the  verdict 
should  have  been  for  -defendant,  for  the  reason  that 

many  acts  of  the  plaintiff  contributed  to  the  injury;  e.  g. 
her  presence  at  the  time  it  was  received.  The  instruction 
is  not  happily  worded,  and  perhaps,  strictly  speaking,  de- 
fendant is  correct  in  its  contention.  It  is  evident,  however, 
that  the  court  intended  to  say  "negligent  act"  of  plaintiff; 
and  on  a  retrial,  to  avoid  all  question,  that  term  should  be 
used. 

A  witness  was  permitted  to  state  that  some  days  after 
the  accident  plaintiff  told  her  (witness)  how  she  had  been 
hurt,  and  complained  of  her  shoulder  and  chest.     Declara- 
tions as  to  present  pain  are,  no  doubt,  admissible,  but 

4  narrations  of  past  occurences  and  statements  as  to  a 
past  state  of  body  or  mind  cannot  be  received  in  evi- 
dence.   Keyes  v.  City  of  Cedar  Falls,  107  Iowa,  520. 

For  the  errors  pointed  out,  the  judgment  is  reversed. 


"William  Kussell  Allen  et  ah  v.  The  City  of  Daven- 
port et  al,j  Appellees. 

Practice  in  Law  and  Equity:     supplemental  pleading.    Code,  sec- 
tion 3641,  provldiDg  that  a  party  may  file  "a  supplemental  pe- 
4    tltion,  answer,  or  reply,  alleging  facts  material  to    the    case 
which  have  happened  or  have  come  to  his  knowledge  since  the 
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5  filing  of  the  former  pleading,"  embodies  a  rule  long  observed  In 
chancery  practice,  and  Is  applicable  to  procedure  at  law  as  well 

.     as  in  equity. 

Allowance  op  suppleitental  pleading:  When  abuse  of  discretion. 
It  was  an  abuse  of  discretion  to  permit  an  amendment  under 
Code,  section  3641,  providing  that  a  party  may  file  "a  supple- 

6  mental  petition,  answer,  or  reply,  alleging  facts  material  to  the 
ease  which  have  happened  or  have  come  to  his  knowledge  since 
the  filing  of  'che' former  pleading,"  where  such  amendment  in- 
troduced a  new  and  distinct  cause  of  action,  which  might  as 
well  have  been  maintained  in  a  separate  action. 

Appealable  Orders:  bulxng  on  application  to  amend  answer: 
After  a  procedendo  was  filed  in  the  district  court  directing  the 
entry  of  judgment  for  plaintlfC  restraining  defendant  city  from 
levying  a  special  assessment,  defendant  asked  leave  to  amend 
its  answer  by  setting  up  Its  right  to'  recover  the  reasonable 

1  value  of  the  materials  and  labor  expended  in  the  improvement 
which  had  accrued  since  the  submission  of  the  cause.      The 

2  court  overruled  plaintiff's  motion  to  strike  out  the  application, 
but  entered  Judgment  in^  obedience  to  the  procedendo.  Held, 
that  the  order  overruling  the  motion  was  not  appealable,  under 
Code,  section  4101,  subdivision  1,  authorizing  an  appeal^  from 
an  order  affecting  a  substantial  right  when  such  order,  in  ef- 
fect, determines  the  action,  and  prevents  an  appealable  Judg- 
ment. 

Same:  Ruling  on  motion  to  strike  said  application.  The  order 
overruling  the  motion  to  strike  out  the  application  was  appeal- 

1  able,  under  Code,  section  4101,  subdivision  4,  providing  that  a 

2  party  may  appeal  from  "an  intermediate  order  involving  the 

3  merits  or  materially  affecting  the  final  decision,"  as  the  amend- 
ment introduced  a  new  and  distinct  cause  of  action  in  the  form 
of  a  counterclaim. 

Appeal  from  Scott  District  Court. — ^Hon.  James  W.  Bol- 
LiNGEE,  Judge. 

Monday,  October  21,  1901. 

The  defendants  appeal  from  an  order  overruling  a  mo- 
tion to  strike  an  amendment  to  the  answer  and  supplemental 
answer  filed  after  the  issuance  of  procedendo  in  pursuance  of 
opinion  found  in  107  Iowa,  90. — Reversed. 

W.  T.  Dittoe,  Wm.  Chamberlain,  and  Hiram  J.  Graver 
for  appellants. 
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E.  M.  Sharon,  Oeo.  W.  Scott,  and  Henry  Th/uenen,  Jr., 
for  appellees. 

Ladd,  J.— The  case  originally  involved  the  validity  of 

a  contract  for  the  improvement  of  a  road  through  plaintiffs' 

land  and  the  regularity  of  the  assessment.     Allen  v.  City 

of  Davenport,   107   Iowa,   90.      When  procedendo 

1  was  filed  in  the  district  court,  the  defendant  asked 
leave  to  file  an  amendment  to  the  answer  and  supple- 
mental answer,  and  supported  its  motion  by  an  affidavit. 
From  this  affidavit  it  appeared  that  the  improvement  was 
completed  in  December,  1896,  the  assessment  and  a  levy  of 
cost  made  February  2,  1897,  the  cause  submitted  January 
13, 1897,  and  decree  entered  March  1,  1897.  Thereupon  the 
plaintiffs  moved  that  the  application  be  stricken  from  the 
files,  and  decree  entered  in  conformity  with  the  opinion  of 
this  court.  This  was  overruled,  and  the  defendants  filed 
the  proposed  amendment  in  which  the  history  of  the  action 
is  outlined,  the  manner  of  the  improvement  stated,  and  the 
reasonable  value  of  the  material  and  labor  therein  expended 
alleged  to  be  $14,675.26.  Judgment  was  prayed  for  this 
amount,  with  interest,  and  5  per  centum  thereon  to  defray 
the  expenses  of  collection,  and  that  it  be  established  as  a 
lien  on  the  land.  The  plaintiffs  renewed  their  motion,  and 
the  court  overruled  that  part  asking  that  the  amendment  be 

stricken,  but  entered  decree  in  harmony  with  the  de- 

2  cision  of  this  court.     The  appeal  is  from  this  rul- 
ing, and  it  is  insisted  in  a  motion  to  dismiss  that  the 

order  is  not  appealable.  Aside  from  final  judgments,  ap- 
peals may  be  taken  from:  (1)  An  order  made  affecting 
a  substantial  right  in  an  action,  when  such  order  in  effect 
determines  the  action  and  prevents  a  judgment  from  which 
an  appeal  might  be  taken."  "(4)  An  intermediate  order 
involving  the  merits  or  materially  affecting  the  final  deci- 
sion.'' Code,  section  4101.  Had  the  application  been  de- 
nied, the  ruling  might  have  come  within  the  first  of  the 
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above  divisions.  In  that  event  final  judgment  would  have 
been  prevented.  Many  of  the  cases  relied  upon  by  appellees 
involve  rulings  of  this  character.  Adams  County  v.  Bur- 
lington &  M.  R.  Co.,  44  Iowa,  335;  Adams  County  v,  Bur- 
lington &  M.  R.  Co.,  55  Iowa,  94 ;  Reed  v.  Ilotve,  44  lowa^ 
300;  Austin  v.  Wilson,  57  Iowa,  587;  Sanxey  v.  Glass  Co., 
68  Iowa,  542.  But  here  the  application  was  granted,  and 
the  ruling  might  be  reviewed  on  appeal  from  the  final  judg- 
ment. If  that  should,  happen  to  be  in  appellants'  favor,  the 
order,  even  though  erroneous,  will  have  worked  no  preju 
dice ;  if  against  them,  it  might  be.  corrected  on  that  appeal. 
But  was  the  order  within  the  terms  of  the  fourth  paragraph  ? 
Did  it  involve  the  merits,  or  materially  affect  the  final  de- 
cision ?  An  order  involving  the  nfierits  has  been  said  to  be 
one  which  "passes  upon  and  determines  the  positive  legal 
rights  of  the  parties  as  contradistinguished  from  mere  ques- 
tions of  practice  which  every  court  regulates  for  itself,  and 
from  all  matters  which  depend  on  the  discretion  or  favor  of 
the  court."  National  Albany  Ex.  Banh  v.  Cargill,  39  Minn. 
477  (40  K  W.  Kep.  570).  In  Richards  v.  Burden,  31 
Iowa,  305,  the  court,  in  holding  an  order  that  a  party  was 
not  bound  to  give  testimony  not  appealable,  stated :  "In  our 
opinion,  the  language  of  the  statute  now  under  consideration 
contemplates  such  judgments  or  orders  as  settle  or  determine 
the  rights  of  the  parties  to  the  relief  or  remedy  asked,  or  to  a 
substantial  right  as  to  the  course  of  proceedings  whereby 
the  cause  is  determined  or  is  tried  in  a  manner  not  author- 
ized by  law."  Thus  a  substantial  right  is  affected  when  a  trial 
by  jury  is  improperly  denied.  Price  i\Insurance  Co.,  80  Town, 
408,  See,  also,  Broivn  v.  Harper,  54  Iowa,  546 ;  Clark  v. 
Lyon  County,  37  Iowa,  469.  The  introduction  of  additional 
evidence  after  reversal  of  the  decree  by  this  court  Avas  al- 
lowed, and  in  Garmoe  v.  Sturgeon,  07  Iowa,  700,  the 
8  order  was  adjudged  not  appealable.     But  in  First 

Nat.  Bank  v.  Gill,  50  Iowa,  425,  it  was  held  that  an 
appeal  would  lie  from  an  order  overruling  a  motion  to  strike 
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a  petition  of  intervention  filed,  when  nothing  remained  to 
be  done  in  the  original  action  save  to  enter  judgment.  The 
language  of  the  court  was  that  the  interveners  "assert  the 
right  to  become  parties  to  an  action  between  the  plaintiff 
and  the  defendants,  and  they  demand  that  in  that  manner 
certain  rights  which  they  claim  to  possess  shall  be  deter- 
mined and  enforced.  The  plaintiff,  by  its  motion  to  strike 
the  petition  of  intervention  from  the  files,  in  effect  says  the 
controversy  between  the  plaintiff  and  the  defendants  has 
been  determined,  and  therefore  you  have  no  right  to  inter- 
vene. It  is  apparent  that  a  decision  of  this  question  either 
way  does  involve  the  merits  of  the  controversy  between 
these  parties,  and  materially  affect  the  final  decision  respect- 
ing it.'*  See,  also,  Bichlin  v.  Kendall,  72  Iowa,  400;  Lum- 
her  Co.  v.  Uartwell,  94  Iowa,'  576.  The  relief  sought  by 
the  plaintiffs  in  this  court  was  awarded.  The  opinion  dis- 
posed of  every  issue  raised  in  the  pleadings  or  argument. 
Is'othing  remained  to  be  done  save  enteripg  a  decree  in  ac- 
cordance therewith.  The  amendment  had  no  bearing  on 
anything  previously  claimed,  but  stated  a  new  and  distinct 
cause  of  action  in  the  form  of  a  counterclaim.  Whether  it 
might  be  filed  after  reversal,  and  when  nothing  remained 
to  be  done  save  entering  a  decree,  and  prosecuted  as  part 
of  the  original  cause,  was  a  matter  involving  the  merits,  and 
materially  affecting  the  final  decision. 

I.  The  defendants  asked  no  affirmative  relief  in 
the  original  action.  All  they  claimed  was  the  dismissal  of 
the  petition,  and  judgment  for  costs.  The  writ  of  injunc- 
tion demanded  by  plaintiffs  was  granted,  and  decree  there- 
for entered  at  the  time  the  court  refused  to  strike  the  amend- 
ment to  the  answer  and  supplemental  answer.  In  this  amend- 
ment it  is  averred  "that  since  the  happening  of  said  event 
[the  assessment  of  costs]  they  have  the  right  to  interpose 
herein  an  amendment  by  way  of  counterclaim  for  the  proper 
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cost  and  expense  of  said  paving  as  against  the  plaintiffs  and 
their  property/'     The  cause  of  action  thus  stated, 
4  presented  for  the  fir^t  time  in  this  so-called  "amend- 

ment/' is  based  primarily  on  an  assessment  of  costs 
of  the  improvement,  made  after  the  submission  of  the  orig- 
inal action,  and  therefore  is  in  the  nature  of  a  supplemental 
pleading.  By  section  8641  of  the  Code  either  party  is  al- 
lowed ^Ho  make  a  supplemental  petition,  answer  or  reply 
alleging  facts  material  to  the  case  which  have  happened  or 
have  come  to  his  knowledge  since  the  filing  of  the  former 
pleading.''  But  this  does  not  authorize  the  presentation  of 
an  entirely  new  cause  of  action.  The  statute  simply  em- 
bodies a  rule  long  observed  in  chancery  practice,  making  it 
applicable  to  procedure  at  law  as  well  as  in  equity.  Such 
has  been  the  uniform  holding  in  other  states  having  a  like 
statute.  The  following  cases  either  expressly  or  impliedly 
hold  that  an  entirely  new  cause  of  action  may  not  thus  be 
brought  into  the  litigation:  Birmingham  v.  Lesan,  77  Me. 
494  (1  Atl.  Kep.  151) ;  Prouty  v.  Railway.  Co.,  85  K  Y. 
275;  Jacob  v.  Lorenz,  98  Cal*  332  (33  Pac.  Eep.  119); 
Bank  v.  ShoewxJcer,  117  Pa.  94  (11  Atl.  Eep.  304,  2  Am. 
St.  Kep.  649)  ;  Candler  v.  Pettit,  1  Paii^e,  168  (19  Am. 
Dec.  399)  ;  Jaques  v.  Hall,  3  Gray,  194;  Edgar  v.  Clevenger, 
3  N.  J.  Eq.  258;  Swedish  American  Nat,  Bank  v.  Dickin- 
son Covnty,  6  K  D.  222  (69  K  W.  Rep.  455,  49  L.  R.  A. 
285).  In  the  last  case  the  decisions  are  exhaustively  re- 
viewed, and  the  conclusion  reached  "that  the  plaintiff  cannot, 
by  supplemental  pleading,  bring  into  the  action  a  distinct 
cause  of  action  arising  since  the  beginning  of  the  suit.''  This 
rule  doubtless  has  no  application  to  the  pleading  of  a  coun- 
terclaim, growing  out  of  the  same  transaction  as  that  stated 
in  the  petition,  at  ai\y  time  prior  to  final  submission.  See 
Wilson  V.  Wilson,  40  Iowa,  230 ;  Code,  section  3570,  par.  2. 
But  the  right  then  ceases,  especially  as  to  a  cause  of  action 
not  then  in  existence.  Indeed,  there  is  then  no  occasion  for 
injecting  a  distinct  cause  of  action  into  the  litigation,  as  it^ 
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may,  with  greater  propriety  and  less  inconvenience,  be  pros- 
ecuted in  another  suit.  In  several  cases  decided  by  this 
court  supplemental  pleadings,  and  also  amendments,  and  the 
introduction  of  evidence,  have  been  allowed  after  the  causes 
have  been  remanded  to  the  trial  court  Leach  v.  Association, 
102  Iowa,  125 ;  Sanxey  v.  Glass  Co.,  68  Iowa,  542 ;  Adams 
County  V.  Burlington  &  M.  R,  Co.,  44  Iowa,  335 ;  Shorthill 
V.  Ferguson,  47  Iowa,  284;  Jones  v.  Clark,  31  Iowa,  494. 
But  this  has  uniformly  been  done  in  aid  of  the  satisfactory 
disposition  of  pending  issues,  or  in  presenting  issues  for  the 
express  purpose  of  giving  effect  to  the  decree  entered  or  di- 
rected. Thus,  in  Shorthill  v.  Ferguson,  supra,  the  court  held 
the  plaintiffs  entitled  to  recover  $500  and  interest  upon  the 
tender  of  a  sufficient  deed.  Upon  the  filing  of  procedendo 
in  the  district  court,  plaintiffs  moved  for  decree  in  accord- 
ance with  the  opinion,  and  tendered  a  quitclaim  deed.  This 
the  defendant  refused,  and  asked  permission  to  amend  his 
answer  by  alleging  the  swampy  character  of  the  land  by 
reason  of  which  title  thereto  did  not  pass  under  a  railroad 
grant  through  which  plaintiffs  claimed,  and  it  was  held  that, 
as  suit  was  commenced  without  tendering  a  conveyance,  it 
was  defendant's  right  to  object  by  a  proper  pleading  to  the 
conveyance  when  it  was  tendered.  The  tendering  of  the  deed 
was  an  issue  raised  by  the  decision  on  the  first  appeal,  and 
the  defendant  was  merely  adjudged  the  right  to  meet  it  by 
an  appropriate  pleading.  In  Adams  County  v.  Burlington 
&  M.  R.  Co,,  supra,  the  facts  alleged  in  the  amendment 
would,  if  true,  have  authorized  a  new  trial  after  decree  en- 
tered, and  it  was  held  that  the  matter  might  be  investigated 
before  as  well  as  after  the  formal  entry  of  the  decree.  The 
correct  rule  was  there  declared  to  be  that:  "After  the  re- 
versal of  a  suit  in  equity,  which  is  remanded  for  further  pro- 
ceedings not  inconsistent  with  the  opinion,  it  stands  precisely 
as  any  suit  in  equity  stands  between  the  submission  and  the 
entry  of  decree,  the  court  being  fully  advised  in  the  prem- 
ises, and  the  decision  announced  bm  to  what  decree  should 
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be  entered  upon  the  pleadings  and  evidence  as  they  then 
stand."  When  the  case  came  on  for  rehearing  at  die  third 
appeal  in  55  Iowa,  94,  it  was  remarked  that  the  "allowance 
of  an  amendment  and  the  tendering  of  a  new  issue  in  an 
equity  case  after  a  trial  de  novo  in  this  court,  and  after  pro- 
cedendo filed  in  the  court  below,  should  be  allowed  only  on 
the  strongest  showing  of  accident,  mistake,  or  for  matters 
*  arising  subsequent  to  the  decree,  or  the  like."  In  Jones  v. 
Clark,  31  Iowa,  497,  the  decree  merely  found  Ezekial  Clark 
entitled  to  some  boilers,  whereupon  Jones  refused  to  yield 
to  that  adjudication,  and  the  propriety  of  allowing  an  amend- 
ment setting  up  these  facts  and  demanding  the  value  of  the 
boilers  was  upheld.  This  was  because  it  was  essential 
to  give  effect  to  the  adjudication  of  the  court  in  the 
very  matter  litigated.  See  GraTj  v,  Regan,  37  Iowa, 
688;  White  v.  Farley,  67  Iowa,  628.  In  no  case 
has  either  party  been  permitted  to  raise  a  new  issue 
for  litigation  except  to  give  effect  and  to  enforce  the 
adjudication  previously  had,  save  when  sufficient  in  allega- 
tion to  require  its  consideration  as  a  basis  for  a  new  trial. 

In  none  has  either  party  been  permitted  to  present 
5  a  new  cause  of  action.     There  can  be  no  good  reason 

for  opening  a  case  after  final  submission,  either  be- 
fore or  after  reversal  by  this  court,  for  the  purpose  of  detor- 
mining  a  cause  of  action  which  may  quite  as  well  be  investi- 
gated and  decided  in  a  separate  proeivding.  In  the  cas(^  at 
bar  the  attempt  was  to  plead  a  cause  of  action  at  law  not  in 
existence  when  the  original  case  in  equity  was  submitted,  and 
to  present  it  for  the  first  time  after  every  issue  raised  by 
the  pleadings  had  been  fully  disposed  of  except  the  formal 
entry  of  the  decree.  To  prosecute  a  counterclaim  under  such 
circumstances  amounts  to  nothing  less  than  the  maintenance 
of  a  new  and  separate  action  under  the  old  title.  See  First 
Nat.  Bank  v.  Gill,  50  Iowa,  425,  and  Bicklin  v.  Kendall, 
72  Iowa,  490.  The  remedy  was  in  a  new  action,  and  > 
to    permit     the    filing    of    the    counterclaim     under    the 
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circumstances  disclosed  a  clear  abuse  of  discretion, — ^Re- 
versed. 

Waterman^  J.,  took  no  part. 


State  of  Iowa  v.  Fred  Sears^  Appellant. 

Fish:  POWERS  OF  warden:  Construction  of  statutes.  Under  Code, 
section  2546,  providing  that  the  state  fish  and  game  warden 
may  take  from  any  of  the  public  waters  of  the  state/  at  any 
time  and  in  any  manner  any  fish,  for  the  purpose  of  propa- 
gating or  restocking  other  waters,  such  warden  has  no  au- 
thority to  take,  or  to  empower  others  to  take,  fish  from  such 
waters  for  private  ponds,  as  "other  waters,"  as  used,  is  limited* 
to  other  public  waters. 

Appeal  from  Sac  District  Court, — Hon.  S.  M,  Elwood^ 

Judge, 

Tuesday,  October  22,  1901. 

The  defendant  was  accnsed  and  convicted  in  justice 
court  of  catching  10  young  pickerel  with  a  seine  from  Wall 
Lake.  Uppn  appeal  to  the  district  court  it  was  admitted  that 
the  fish  were  caught  in  the  manner  alleged,  but  by  virtue  of 
the  following  permit,  signed  by  the  state  fish  and  game 
warden:  "By  the  power  invested  in  me  as  fish  and  game 
warden  of  the  state  of  Iowa,  I  hereby  grant  Mr.  Fred  Sears 
the  privilege  of  drawing  a  seine  in  the  public  waters  of  the 
state  for  the  purpose  of  seining  some  young  game  fish  for  his 
pond,  and  no  other  purpose  whatever.  This  permit  to  expire 
JTovember  16,  1898.  George  E.  Delevan."  This  was  ad- 
judged to  be  in  excess  of  that  officer's  authority,  and  to 
afford  no  protection.  The  defendant  appeals  from  a  judg- 
ment imposing  the  statutory  penalties. — Affirmed. 

Hastings  &  Brasted  and  Will  E,  Johnston  for  appellant 

Miles  W.  Ncirby  for  appellee. 
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Ladd,  J. — ^TJnlefis  the  fish  and  game  warden  of  the 
state  had  authority  to  permit  citizens  to  take  fish  from  pub- 
lic water  with  a  seine  to  stock  private  ponds,  the  defendant 
was  properly  convicted.  By  section  2546  of  the  Code,  "The 
warden  may  take  from  any  of  the  public  waters  of  the  state, 
at  any  time  and  in  any  manner,  any  fish  for  the  purpose  of 
propagating  or  restocking  other  waters,  or  exchanging  with 
fish  comissioners  of  other  states  or  of  the  United  States." 
The  accepted  canons  of  construction  limit  the  words  "other 
waters"  to  the  kind  previously  mentioned ;  i,  e,  public  waters. 
Some  of  a  designated  class  having  been  spoken  of,  "others" 
must  be  presumed  to  have  reference  to  those  of  the  like  kind. 
But  a  different  construction  is  said  to  have  been  given  this 
statute  in  usage  for  many  years.  An  examination  of  the 
record  does  not  sustain  this  claim.  The  particular  provision 
first  appeared  in  chapter  34  of  the  Acts  of  the  Twenty-third 
General  Assembly,  reading,  "It  shall  be  lawful  for  the  state 
fish  commissioner  to  take  from  any  of  the  public  waters  in 
any  manner  any  fish  for  the  purpose  of  propagation  or  re- 
stocking other  waters."  Up  to  that  time  the  removal  of  fish 
froni  some  of  the  streams  and  lakes  of  the  state  to  restock 
others  was  not  contemplated  by  any  of  the  legislation  on  the 
subject.  Thus  the  object  stated  in  chapter  50  of  the  Acts 
of  the  Fifteenth  General  Assembly  was  "to  forward  the  i-e- 
storation  of  fish  to  the  rivers  and  waters  of  this  state." 
Chapter  70  of  the  Acts  of  the  Sixteenth  General  Assembly 
directed  the  distribution  of  the  fish  produced  in  the  hatchery 
only.  By  chapter  80  of  the  Acts  of  the  Seventeenth  General 
Assembly  it  was  made  the  duty  of  the  fish  commissioner  "td 
forward  the  restoration  of  fish  to  the  rivers  and  waters  of 
the  state  and  to  stock  the  same  with  fish  from  said  hatching 
house  and  elsewhere."  "Elsewhere,"  as  here  used,  cannot 
have  meant  from  the  very  rivers  and  waters  proposed  to  be 
restocked.  Certainly  no  authority  has  ever  been  given  to 
this  officer  to  remove  fish  from  the  very  waters  it  was  hi^ 
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duty  to  restock,  and  give  to  private  parties.  N"or  is  there  any 
showing  that  such  has  ever  been  the  practice  of  the  fish  com- 
missioner. Whether  he  may  distribute  fry  from^  the  hatch- 
ery to  owners  of  private  ponds  is  a  different  question,  and 
not  now  before  us.  It  may  be  remarked,  however,  that  his 
authority  to  do  this  under  the  present  Code  is  at  least  doubt- 
ful. The  fish  and  game  warden  having  no  authority  himself 
to  take  fish  from  the  public  waters  for  private  ponds,  he 
could  not  empower  the  defendant  to  do  so.  The  informa- 
tion, in  charging  the  acts  of  defendant  to  have  been  unlawful^ 
negatived  the  suggestion  that  he  may  have  been  taking  the 
fish  for  some  lawful  purpose. — Affirmed. 


T.  S.  Catiicart,  Appellant,  v.  Rogers  &  Brown^  et  ah 

Depositions:  objections  not  made  in  writing:  Where  no  writ- 
ten exceptions  had  been  filed  to  a  deposition,  as  provided  by 
Code,  section  4712,  providing  that  no  exceptions  to  depositions 
other  than  for  incompetency  or  irrelevancy  shall  be  regarded, 

2  unless  made  by  motion  before  the  case  is  reached  for  trial,  an 
objection,  made  when  the  deposition  was  offered  in  evidence, 
that  interrogatories  therein  were  not  proper  cross-examination, 
incompetent,  irrelevant  and  immaterial,  and  that  the  witness 
had  not  qualified  himself  to  give  the  opinion  asked,  should  have 
been  overruled,  the  evidence  being  competent. 

Opinion  evidence  on  value:  Competency  of  witness.  A  farmer, 
who  was  the  owner  of  cattle  previous  to  their  sale  to  the  dei 

3  fendant,  in  an  action  involving  the  right  of  property  therein, 
was  a  competent  witness  as  to  their  value. 

Reopening  Case:  not  beceiving  omitted  testimony:  When  abuse 
of  discretion.  In  an  action  by  a  landlord  against  a  purchaser 
of  cattle  from  the  tenant  to  recover  the  value  of  such  cattlo 
because  subject  to  plaintiff's  lien  for  rent,  the  defendant  movea' 
for  a  verdict  Plaintiff's  counsel  stated  that  he  had  no  furthe^ 
1  evidence  to  offer  and  the  court  stated  that  no  further  evidence 
would  bo  received  if  not  offered  at  that  time.  The  court  then 
expressed  doubt'  as  to  whether  a  conversation  had  been  proved. 
Thereupon  counsel  for  plaintiff  asked  leave  to  call  witnesses, 
then  present,  to  show  that  defendant  had  actual  possessioi  of 
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the  cattle.    Held,  that  it  was  an  abuse  of  discretion  to  refujfl 
to  permit  plaintiff  to  offer  the  evidence. 

Appeal  from  Buena  Vista  Disirict   Court, — Hon.   F.   H. 
Helsell^  Judge. 

Tuesday,  October  22,  1901. 

Action  to  recover  the  value  of  certain  cattle  upon  which 
plaintiff  had  a  landlord's  lien,  and  which  were  purchased 
by  defendant  of  the  tenant.  When  plaintff  had  rested  his 
case,  on  naotion  of  defendants  the  court  instructed  the 
jury  in  their  favor.  Such  a  verdict  was  returned,  and  from 
the  judgment  thereon  plaintiff  appeals. — Reversed. 

F.  F.  Faville  and  W.  G.  Harvison  for  appellant. 

7.  W.  Bane  for  appellees. 

Waterman,  J. — Plaintiff  leased  certain  land  to  one 
Hoffman.  Among  other  property  of  the  tenant  kept  on  said 
land,  and  which  was  subject  to  the  lien  for  rent,  were  the 
cattle  in  question,  which  it  is  claimed  were  sold  and  delivered 
to  defendants  while  plaintiff's  lien  was  in  force.  The  rent 
not  having  been  paid,  this  action  was  brought  to  recover 
the  value  of  the  property  so  claimed  to  have  been 
1  converted.  On  the  filing,  by  defendants,  of  the  motion 

for  a  verdict,  the  court  asked  plaintiff's  counsel  if 
he  desired  to  offer  any  further  evidence.  The  response  was 
in  the  negative.  The  court  then  stated  that  no  further  evi- 
dence would  be  received  if  not  offered  at  this  time.  Pro- 
ceeding then  to  pass  upon  the  motion,  the  coiu-t  expressed 
doubts  at  to  whether  a  conversion  had  been  proved.  There- 
upon counsel  for  plaintiff  asked  leave  to  call  witnesses,  who 
were  present,  to  show  that  defendants  had  actual  possession 
of  the  cattle.  This  was  refused,  and  the  ruling  is  assigned 
as  error.  Much  is  left  to  the  discretion  of  the  trial  court 
in  matters  of  thi?  kind.     We  interfere  only  when  it  appears 
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such  discretion  is  abused.  Des  Moines  Sav,  Bank  v.  Col- 
fax Hotel  Co.,  88  Iowa,  4 ;  Osgood  v.  Bander,  82  Iowa,  I7l. 
On  the  trial  court's  interpretation  of  the  testimony  there 
was  no  apparent  reason  for  refusing  plaintiff's  request  in 
this  instance.  In  our  opinion,  it  should  have  been  granted, 
for  the  court  construed  the  testimony  as  wanting  in  this 
respect,  although,  as  a  matter  of  fact,  the  evidence  then  in, 
as  we  view  it,  tended  to  prove  the  purchase  and  receipt  by 
defendants  from  plaintiff's  tenant  of  cattle  which  had  been 
kept  on  the  leased  premises  during  the  term  of  the  tenancy, 
and  which  exceeded  in  value  the  amount  of  the  rent  due. 

II.     The  deposition  of  Hoffman,  the  tenant,  which  was 
taken  on  behalf  of  defendants,  was  read  in  evidence  by  plain- 
tiff.   On  cross-examination  he  was  asked  and  gave  the  value 
of  the  cattle  sold  to  defendants.    When  this  interroga- 

2  tory  came  to  be  read  by  plaintiff,  it  was  objected 
to  by  counsel  for  defendants  as  not  proper  cross-ex- 
amination, incompetent,  irrelevant,  and  immaterial,  and 
because  the  witness  had  not  qualified  himself  to  give  an  opin- 
ion as  to  the  value  of  the  animals.  No  written  exception 
was  taken  to  this  deposition  as  provided  in  section  4712, 
Code.  The  only  objection,  therefore,  permissible  at  the 
reading  was  for  incompetency,  irrelevancy,  or  immaterialty. 

Clearly,  this  testimony  did  not  fall  under  the  ban 

3  in  either  of  these  respects.     Furthermore,-  the  wit- 
ness was  a  farmer,  and  had  owned  these  cattle.    He 

was  therefore  competent  to  testify  as  to  their  value.  Rodgers> 
Expert  Testimony  209;  Jeffries  v.  Snyder,  110  Iowa,  359. 
For  the  reasons  given  we  think  the  trial  court  erred, 
and  its  judgment  must  be  reversed. 


James  C.  Young^  Appellant,  v.  Thomas  Sxelt.  et  al. 
lii    ^1  Quieting  Title:    estoppel  by  laches.    A  railroad  company,  under 


a  grant  from  a  state,  earned  land  by  completion  of  its  road» 
but  made  no  selection  thereof  until  nine  years  later.       The 
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county  records  show  that  before  the  date  of  the  grant  the  land 
was  conveyed  by  the  county  to  D,  and  by  him  to  defendant. 
After  selection  by  the  railroad  company,  a  further  period  of 
fifteen  years  elapsed  before  the  land  was  certified  to  the  com- 
pany. The  company  allowed  five  years  more  to  elapse  before 
bringing  suit  to  quiet  title.  During  all  this  time  defendant 
had  paid  taxes  on  the  land,  and  made  valuable  improvements. 
Ten  years  prior  to  the  present  action,  he  had  obtained  a  decree 
quieting  title  in  him.  Held,  that  the  company's  grantees  were 
estopped  by  its  laches  from  claiming  title  to  the  land. 

Appeal  from  Webster  District  Court. — Hon.  S.  M.  Weaver. 

Judge. 

TuESDAT,  October  22,  1901. 

Action  to  quiet  title  to  land.  Judgment  affirming  title 
in  the  defendant  Thomas  SnelL  The  plaintiff  appeals. — 
Affirmed. 

Wright  &  Nugent  and  Wesley  Mantin  for  appellant. 

Frank  Fai^rell  for  api>ellee. 

Shebwin,  J. — The  land  in  question  was  selected  by 
Webster  county  under  the  "swamp  land  act"  of  1850,  and 
was  by  the  county  deeded  to  John  F.  Dunoombe  in  1860, 
who  in  turn  deeded  it  to  the  defendant  Snell  in  1861,  and  it 
is  through  this  chain  of  title  that  he  now  claims.  The  plain- 
tiff's title  is  based  upon  the  railroad  grant  of  1856,  under 
which  the  land  was  certified  to  the  Dubuque  &  Sioux  City 
Railroad  Company,  March  13, 1893.  It  does  not  appear  that 
this  land  was  ever  patented  to  the  state  under  the  swamp 
land  act,  and  it  is  probably  true  that,  so  far  as  the  abstract 
question  of  title  under  this  act  and  under  the  railroad  grant 
is  concerned,  it  has  been  definitely  settled  in  favor  of  the 
title  under  the  railroad  grant,  in  Radgers  Locomotive  Mach. 
Works  V.  American  Emigrant  Co.,  164  U.  S.  559  (17  Sup. 
Ct  Eep-  188,  41  L.  Ed.  552).  But  the  Rodgers  Case  is  not 
neeeasarily  decisive  of  the  case  at  bar,  for  the  reason  that 
Vol,  116  Ia— 3 


Digitized  by 


Google 


34  Young  v.  Sxell.  [115  Iowa 

in  this  case  an  estoppel  by  laches  is  pleaded  and  also  a 
former  adjudication.  Under  the  railroad  grant  the  Dubuque 
&  Sioux  City  Railroad  Company  was  entitled  to  all  un- 
sold public  lands  in  the  odd-numbered  sections  within  six 
miles  of  its  road,  and  for  all  the  land  which  had  been  sold 
out  of  said  sections  it  was  entitled  to  an  equal  number  of 
acres  from  other  tracts  owned  by  the  United  States  within 
fifteen  miles  of  its  line  of  road.  The  road  was  completed 
through  Webster  county  in  1869,  and  in  1877  the  company's 
4igent  examined  and  surveyed  the  land  in  question,  which 
is  outside  the  six-mile  limit,  and  selected  the  same  for  the 
company  in  1878.  It  will  be  observed  that  a  period  of  nine 
years  had  elapsed  after  the  land  was  -earned  by  the  railroad 
company  before  even  a  selection  of  the  land  in  question  was 
made,  and,  further,  that  during  all  of  this  time  the  rec- 
ords of  Webster  county  showed  that  it  had  been  conveyed 
by  the  county  to  Mr.  Buncombe,  and  by  him  to  the  defend- 
ant Snell.  From  1878  to  1893  a  further  period  of  fifteen 
years  passed  before  the  land  was  certified  to  the  railroad 
company.  In  1887  the  land  was  taken  possession  of  by  a 
tenant  of  the  defendant  Snell,  and  was  drained  and  im- 
proved, and  has  ever  since  been  occupied.  After  its  certi- 
fication the  railroad  company  or  its  grantees  permitted  five 
years  more  to  elapse  before  bringing  this  action.  In  fact, 
it  seems  quite  dear  that  the  delay  was  intentional,  awaiting, 
perhaps,  the  results  of  the  pending  litigation  of  similar  ques- 
tions. During  the  eleven  years  of  this  time  the  efforts  of 
the  defendant  Snell  were  increasing  the  value  of  the  land 
rapidly,  yet  no  knowledge  was  conveyed  to  him  that  the 
railroad  company  was  slowly  moving  the  machinery  to  dis- 
possess him.  For  over  forty  years  he  had  paid  the  taxes 
thereon,  and  since  1889  had  also  rested  upon  a  decree  of 
the  court  quieting  the  title  in  him.  With  these  facts  appear- 
ing in  the  record  undisputed,  we  think  the  trial  court  rightly 
lield  that  plaintiff  was  estopped  by  his  grantor's  laches.  Young 
i\  Hanson,  95  Iowa,  717;  Bourne  v.  Ragan,  96  Iowa,  571. 
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This  case  is  to  be  distinguished  from  that  of  Young 
V.  Chamquist,  114  Iowa,  116,  in  this  respect:  Here  Snell 
has  been  in  possession  and  has  held  the  title  since  1861. 
The  land  was  earned  by  the  railraod  company  in  1869,  and 
not  until  1878  did  it  make  the  selection  upon  which  it  now 
relies;  while  in  the  Chamquisi  Case  the  title  did  not  pass 
to  the  defendant  until  1887,  and  it  is  there  held  that  he  is 
not  in  a  situation  to  complain  of  the  laches  of  the  company 
before  he  purchased. 

The  judgment  of  the  district  court  is  affirmed. 


116  ^33 

142     482[ 


TIOSINA  D.   SCHRIMPER  V.  ThE  ChICAGO^  MILWAUKEE  &  St.        IVs    '^ 

Paul  Railway  Company^  Appellant.  }^  ^ 

Crossings:    right  to  change:     Prescription.    Under  Code,  section        130  J5>1 

4  2022.  providing  that,  when  any  person  owns  land  on  both  sides        116~^ 

5  of  any  railway,  the  company  shall,  when  requested  so  to  do,      lug      ^^ 

8  make  and  keep  In  good  repair  an  adequate  crossing  at  such       P^  ^ 

9  reasonable  place  as  may  be  designated  by  the  owner;   a  crosK-       ijjg      3^ 
10     ing  so  built  may  be  changed  by  the  company  for  the  purpose  of       ji87     826 

avoiding  danger  of  fire  and  of  accident  to  passing  trains  though 
used  by  the  land  owner  more  than  ten  years. 

Adverse  possession.    The  basis  of  a  claim  of  adverse  possession 
must  be  color  of*  title,  or  claim  of  right  in  hostility    of    the 
7     owner;   and,  if  it  be  based  on  a  statutory  duty,  it  is  simply 
permissive,  and  lapse  of  time  will  not  ripen  it  Into  a  title 

Supplemenal  opinion. — October  22.  1901. 

8am€.  Under  a  statute  requiring  a  railroad  company  to  maintain 
adequate  crossings  for  persons  owning  land  on  both  sides  of 
the  track,  a  land  owner  cannot  acquire  a  right  to  a  crossing 
by  adverse  possession,  so  that  the  railroad  company  cannot 
change  it. 

Fah.ure  to  furnish:  Remedies.  Where  a  railroad  company,  hav- 
ing the  right  to  change  a  crossing  built  under  Code,  section 
2022,  providing  that,  when  any  person  owns  land  on  both  sides 
of  any  railway,  the  company  shall,  when  requested  so  to  do. 

6  make  and  keep  in  good  repair  an  adequate  crossl^ig  at  such 
reasonable  place  as  may  designated  by  the  owner,  requested  the 
land  owner  to  designate  a  place  for  the  crossing,  and  he  refused  to 
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do  so,  he  cannot  complain,  In  an  equity  suit,  of  the  company's 
failure  to  give  him  an  adequate  crossing,  but  may  complain  to 
the  railway  commissioners,  or  by  action  of  mandamus  secure 
"an  adequate  crossing  at  a  place  designated  by  him. 

Gbade  and  under  crossing.    The  owner  of  land  on  both  sides  of  af 

railway  is  not  entitled,  as  a  matter  of  law  to  an  under  crossing, 

6    under  Code,  section   2022,   requiring  the  railway  to  construct 

proper  crossings,  etc.,   in  the  absence  of  peculiar  conditions, 

since  grade  crossings  are  the  rule  in  this  state. 

Same,  An  under-crosing  for  a  person  owning  lands  on  both  sides 
of  a  railroad  constructed  under  a  statute  requiring  adequate 
crossings,  and  not  by  contract  with  the  owner,  may  be  changed 

10  by  the  railroad  to  a  grade  crossing,  where  no  peculiar  damage 
results  to  the  land  owner  by  the  change,  and  where  the  expense 
of  maintaining  the  under  crossings  wduld  be  larger  than  con- 
templated by  the  statute. 

Right-of-way  Deed:  consideration:  Parol  variance.  Where  a* 
deed  of  a  right-of-way  of  a  railroad  fully  expresses  the  con- 
sideration, evidence  of  a  parol  agreement  for  an  under-crossing, 

1  alleged  to  have  been  made  at  the  time  of  the  execution  of  the 
deed,  and  as  a  part  of  the  consideration,  is  inadmissible,  as  it 

2  would  vary  the  effect  of  the  deed.  This  is  especially  true 
where  It  is  claimed  that  part  of  the  consideration  is  an  agree- 
ment which  creates  a  reservation  in  the  deed.  De  Ooey  v.  Van 
Wyok,  97  Iowa,  491;  Kelly  v.  Railway,  93  Iowa,  436,  and  Rail- 
way V,  County,  34  Iowa,  52;  qualifiedly  approved. 

Reformation:    evidence.    The  evidence   must  be   clear   and    satls- 

3  factory  to  justify  the  reformation  of  a  deed  because  of  alleged 
fraud,  and  mere  preponderance  of  evidence  is  not  suflBcient 

Appeal  from  Cedar  Rapids  Superior  Court. — ^Hon.  T.  M. 
GiBERSONj  Judge. 

Tuesday,  May  22,  1900. 

Suit  in  equity  to  compel  defendant  to  open  an  under 
crossing  over  its  right  of  way  and  under  its  tracks.  The 
trial  court  granted  the  relief  asked,  and  defendant  appe-als. 
— Reversed. 

J.  0.  Cooh  for  appellant. 
BieJeel  &  CrocJcer  for  appellee. 
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OEE^rER,  J. — Plaintiff  claims  her  right  to  an  under* 
crossing  on  these  grounds :     First,  adverse  user  and  posses- 
sion; second,  under  an  oral  contract  for  such  crossing  with 
defendant's  agent ;  third,  under  a  contract  which  was 
1  entered  into  at  the  time  her  husband  made  a  deed 

of  the  right  of  way  to  the  defendant,  but  which  was 
not  incorporated  in  the  instrument  by  reason  of  the  fraud 
of  defendant  April  23,  1881,  plaintiff  and  her  husband 
executed  a  deed  of  conveyance  to  defendant  for  a  right  of 
way  through  a  tract  of  land  owned  by  them,  consisting  of 
something  more  than  400  acres.  The  expressed  considera- 
tion for  the  deed  was  $230.  Shortly  after  the  deed  was 
executed  the  defendant  graded  its  roadbed  and  laid  its 
tracks  along  the  right  of  way  so  conveyed,  and,  in  crossing 
a  stream  that  ran  through  plaintiff's  land  and  across  the 
right  of  way,  so  conveyed,  left  the  bridge  that  spanned  it  so 
that  plaintiff  had  an  under  crossing  from  one  part  of  her 
land  to  another  over  the  right  of  way  so  conveyed.  The 
fence  along  the  way  was  left  open  for  the  space  of  50  feet, 
anu  ran  through  and  under  the  bridge,  so  that  stock  could 
not  get  on  the  right  of  way,  thus  giving  plaintiff  an  or-n 
under  crossing.  Plaintiff's  husband,  who,  it  is  claimed,  made 
the  arrangements  for  this  crossing,  is  dead,  and  she  has 
succeeded  to  all  his  interest  in  the  property.  Xothing  is  said 
in  rhe  deed  regarding  this  crossing,  but  plaintiff  says  that 
it  formed  a  part  of  the  consideration  for  the  grant,  and 
was  in  fact  reserved  therefrom;  that  it  was  omitted  from 
the  deed  by  reason  of  the  fraud  of  defendants'  agent  who 
accepted  the  deed,  and  took  advantage  of  the  fact  that 
neither  plaintiff  nor  her  husband  could  read  or  write  the 
English  language ;  that  this  agent  represented  that  it  was  in 
the  deed ;  and  that  plaintiff  and  her  husband,  acting  on  this 
belief,  signed  and  executed  the  same,  and  w^ere  not  informed 
of  the  omission  until  about  the  time  of  the  trial  of  this 
case.  Plaintiff  and  her  husband  used  this  crossing,  with 
the     knowledge     and     consent     of     the     defendant     until 
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about  the  time  of  the  commencement  of  this  suit, 
when  defendant  concluded  to  fill  the  space  occupied  thereby 
with  dirt,  and  shorten  the  span  of  the  bridge  erected  at  the 
place  in  controversy,  for  the  avowed  purpose  of  lessening  the 
liability  of  fire  and  of  accident  to  passing  trains.  Defendant 
recognized  plaintiff's  right  to  the  crossing  by  removing  dirt 
that  ran  down  into  it,  and  iby  removing  a  telegraph  poU 
that  was  so  placed  as  to  constitute  an  obstruction.  Shortly 
before  defendant  commenced  to  fill  at  the  point  in  question, 
it  requested  plaintiff  to  designate  another  place  for  a  cross- 
ing, which  she  refused  to  do,  whereupon  defendant  put  in 
a  grade  crossing,  with  gates,  near  the  west  line  of  plain- 
tiff's land.  Plaintiff  says  that  this  crossing  is  insufficient. 
But  more  as  to  this  hereafter.  Defendant  claims  that,  be- 
fore commencing  its  work  of  filling,  it  made  inquiry  of  plain- 
tiff's husband  as  to  whether  or  not  any  contract  existed  for 
the  under  crossing,  and  was  informed  that  there  was  no  con- 
tract or  agreement  of  any  kind  for  the  crossing,  but  that 
plaintiff  claimed  by  reason  of  user,  and  objected  to  its  be- 
ing filled  up.  This  conversation  is  denied  by  plaintiff,  who 
says  that  at  the  time  of  the  conversation  her  husband  stated 
that  he  had  an  agreement  with  defendant's  agent  for  an 
under  crossing.  It  appears  from  the  evidence  that,  before 
the  making  of  the  deed  of  the  right  of  way,  a  sheriff's  jury 
had  assessed  damages  by  reason  of  the  taking  of  the  right 
of  way  at  two  hundred  and  thirty  dollars,  and  that  plain- 
tiff's husband  had  appealed  from  the  award.  While  the 
appeal  was  pending  the  deed  was  made,  for  the  same  ex- 
pressed consideration,  as  the  award  of  the  jury.  Section 
2022  of  the  Code,  which  is  substantially  like  the  section  in 
force  w-hen  the  right  of  way  deed  was  executed  reads  as 
follows :  *^When  any  person  owns  land  on  both  sides  of  any 
railway,  the  cor}x>ration  owning  the  same  shall,  when  re- 
quested to  do  so,  make  and  keep  in  good  repair  one  cattle 
guard  and  one  causeway  or  other  adequate  means  of  cross- 
ing the  same,  at  such  reasonable  place  as  may  be  designated 
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by  the  owner."  Construing  this  section,  we  said  in  Trues- 
dale  V.  Jensen,  91  Iowa,  315:  *The  location  and  character 
of  such  a  crossing  must  be  determined  with  due  regard  for 
all  the  interests  involved  in  its  construction  and  mainte- 
nance. Among  these  are  the  reasonable  use  which  the  land- 
owner desires  to  make  of  it,  its  expense,  and  the  effect  it 
will  have  upon  the  operation  of  the  railway  and  the  safety 
of  life  and  property.  The  landowner  cannot  dictate  the  kind 
of  crossing  he  will  have,  nor  the  place  where  it  shall  be  lo- 
cated. *  *  *''  But  plaintiff  claims  that  her  right  is 
based,  not  only  on  the  statute,  but  on  a  contract  or  agree- 
ment with  the  defendant  company.  We  are  in  no  doubt 
that  one  of  the  inducements  to  the  making  of  the  right  of 
way  deed  was  a  statement  of  defendant's  agent  that  plain- 
tiff could  have  an  under  crossing  at  the  place  in  controversy. 
Aside  from  the  statute,  this  statement  or  agreement,  to  be 
effective,  must  be  treated  either  as  a  reservation,  or  a  part 

of  the  consideration  for  the  making  of  the  instru- 
2  ment.     That  a  reservation  cannot  rest  in  parol  is  so 

well  established  that  no  citation  of  authorities  is 
needed  in  support  of  the  proposition ;  and,  when  claim  is 
made  that  a  part  of  the  consideration  for  a  deed  is  an  agree- 
ment that  creates  a  reservation,  such  agreement  cannot  be 
proven  by  parol.  Stewart  v,  McArthur,  77  Iowa,  162. 
^Moreover,  it  has  been  held  by  this  court  that,  where  tha 
consideration  is  expressed  and  fully  stated  in  the  contract 
in  unmistakable  language,  it  is  not  competent  to  add  to^ 
change,  or  vary  the  consideration  by  parol  evidence.  De 
Goey  V.  Van  Wyk,  97  Iowa,  491 ;  Kelly  v.  Railway  Co.,  93 
Iowa,  436;  Cedar  Rapids  &  M,  R,  Ry,  Co.  v.  Boone  Coanhj, 
34  Iowa,  52,  and  cases  cited.  Without  at  this  time  approv- 
ing all  that  is  said  in  these  cases,  and  conceding  that  for 
certain  purposes  the  consideration  may  be  shown  to  be  diff- 
erent from  that  which  is  expressed,  yet  this  rule  cannot  be 
employed  for  the  purpose  of  varying  the  effect  of  a  deed. 
Dunbar  v.  StickUr,  45  Iowa,  384.     See,  also,  Adams  v.  Wat- 
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Icins,  103  Mich.  431  (61  K  W.  Rep.  774)  ;  Mattison  v.  Rail- 
road Co,,  42  Neb.  545  (60  N.  W.  Rep.  925)  ;  Knowlton  v. 
Railroad  Co.,  72  Conn.  188  (44  Atl.  Rep.  8).  Plaintiff  is 
not  entitled  to  relief  because  of  a  parol  agreement  for  an 
under  crossing  at  the  point  in  question. 

II.     Her  claim  of  fraud,  and  her  prayer  in  the  peti- 
tion for  reformation  of  the  deed,  were  not  allowed  by  the 
superior  court.    To  justify  a  decree  setting  aside  or  reform- 
ing a  deed  because  of  the  alleged  fraud,  the  evidence 

3  must  be  clear  and  satisfactory.     A  mere  preponder- 
ance of  the  evidence  is  not  sufficient.     Any  other 

rule  would  be  highly  dangerous,  and  tend  to  weaken  confi- 
dence in  all  titles.  Without  setting  out  the  evidence,  it  is 
sufficient  to  say  that  we  agree  with  the  judge  of  the  superior 
court  in  his  finding  that  no  fraud  is  established,  and  deny- 
ing the  prayer  for  reformation.  This  leaves  but  the  one 
question  for  solution,  and  that  is,  is  plaintiff  entitled  to 
the  crossing^  in  question,  under  the  statute  before 

4  quoted,  or  by  reason  of  the  adverse  possession  ?    But 
for  the  statute  quoted,  we  would  have  no  doubt  of 

plaintiff'?,  right  to  the  relief  asked,  because  of  adverse  pos- 
session. It  was  used  under  a  claim  of  right  for  more  than 
fifteen  years,  and  while  mere  user,  under  our  statute,  is  not 
sufficient  to  establish  an  easement  (Code,  section  3004), 
yet  there  is  other  evidence  in  the  record  which  we  deem  suffi- 
cient to  show  a  claim  of  right,  independent  of  the  use, 
existing  for  more  than  ten  years,  of  which  defendant  had 
express  notice.  The  facts  hitherto  recited  are  enough  it  seems 
to  us,  to  establish  these  facts ;  and  these,  taken  in  connection 
with  the  statements  of  defendant's  agent,  at  and  before  the 
making  of  the  right  of  way  deed,  relating  to  the  use  of 
bridges  as  an  under  crossing,  would  ordinarily  make  out  a 
case  of  adverse  possession.  This  conclusion  does  not  settle 
the  controversy,  however,  for  the  statute  quoted  required  of 
defendant  that  it  furnish  a  crossins^  at  such  a  place  as  might 
be  designated  by  the  owner.     As  defendant  was  merely  coan- 
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plying  with  the  law  when  it  gave  plaintiff  the  right  of 
crossing,  the  question  naturally  arises:  What  effect  shall 
be  given  to  user  of  this  crossing,  for  more  than  ten  years  ? 
Does  it  ripen  into  a  permanent  easement?  If  so,  then  a 
private  crossing,  given  under  the  statute,  and  used  by  the 
landowner  for  more  than  ten  years,  cannnot  be  changed 
without  his  consent,  no  matter  what  exigencies  may  arise. 
The  duty  required  by  this  statute  is  a  public  obligation,  not 
arising  out  of  contract,  and  it  may  be  controlled  by  the 
courts,  and  to  some  extent  by  the  railway  commissioners. 
Xeither  the  landowner  nor  the  railway  company  can  act 
unreasonably  or  arbitrarily  with  reference  thereto.  As  said 
in  the  TruesdaJe  Case,  supra,  due  regard  must  be  had  to  all 
interests  involved  in  the  construction,  maintenance,  and  use 
of  the  crossing.  If  adverse  possession  may  be  acquired  of 
a  particular  crossing,  then  no  change  can  ever  be  made 
without  the  consent  of  all  parties  affected  thereby.  The 
adequacy  of  the  crossing  for  the  uses  of  the  landowner  is 
subject  to  review  at  all  proper  times.  State  v.  Bur- 
.5  lington,  C,  R.  &  N,  By.  Co,,  99  Iowa,  565.     And 

we  think  that  there  are  cases  where  a  railway  com- 
pany may  change  the  crossing  theretofore  provided,  for  the 
purpose  of  avoiding  danger  of  fire  and  of  accidents  to  pass^- 
ing  trains.  The  evidence  tends  to  show  that  defendant 
proposed  to  make  the  fill  at  the  point  in  question  to  avoid 
these  dangers,  and  that  it  gave  plaintiff  a  grade 
6  ci-ossing,  which  it  claims  is  sufficient     Plaintiff  de- 

nies that  this  grade  crossing  is  sufficient,  and  that 
is  made  one  of  the  grounds  of  her  complaint.  The  evi- 
dence shows,  however,  that,  before  making  the  fill,  defend- 
ant requested  of  plaintiff  that  she  designate  a  place  for  a 
grade  crossing,  and  that  she  absolutely  refused  to  do  so. 
Granting  that  defendant  had  the  right  to  make  the  change, 
it  was  incumbent  on  plaintiff  to  designate  the  place  for  the 
new  crossing,  and,  as  she  failed  to  do  so,  she  is  in  no  posi- 
tion to  complain   of  defendant's   failure   to  give   her   the 
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crossing  provided  by  statute.  If  the  new  crossing  is  ^ 
inadequate,  she  may  complain  to  the  railway  commissioners, 
or  by  action  of  mandamus  secure  an  adequate  crossing 
at  a  place  designated  by  her.  But  she  is  not^  as  a  matter^ 
of  law,  entitled  to  an  under  crossing.  As  said  in  a  num- 
ber of  cases,  grade  crossings  are  the  rule  in  this  state,, 
and  an  under  crossing  will  not  be  ordered,  save  in  excep- 
tional cases.  See  State  v.  Burlington,  C.j  B.  &  N.  By,  Co.,. 
supra,  and  cases  cited.  Plaintiff  cannot,  in  an  equity  suit,^ 
complain  of  any  neglect  of  defendant  due  to  her  own  fault. 
She  is,  of  course,  entitled  to  an  adequate  crossing,  such  as  is 
contemplated  by  the  statute  quoted ;  b]ic  she  is  in  no  position 
to  object  to  a  change  demanded  by  considerations  of  safety 
to  the  traveling  public.  There  seems  to  be  nothing  in  the 
case  that  deprives  defendant  of  its  right  to  make  a  change 
of  crossing.  Davis  v.  Bailroad  Co.,  140  Ind.  Sup.  468  (39 
X.  E.  Rep.  495)  ;  Bailroad  Co.  v.  Erwin,  35  Am.  &  Eng. 
R.  Cas.  311;  Jones  v.  Scligman,  81  K  Y.  190;  Bailroad 
Co,  V.  Clous,  35  Am.  &  Eng.  R.  Cas.  296, — ^lend  support  to- 
our  conclusions.  Sivan  v.  Bailroad  Co,,  72  Iowa,  650,  is 
not  in  point     In  that  case  there  was  a  valid  agreement  for 

a  particular  crossing.  The  basis  of  a  claim  of  ad- 
7  verse  possession  must  be  color  of  title  or  claim  or  right 

in  hostility  to  the  owner,  and,  if  it  be  based  on  a 
statutory  duty,  it  is  simply  permissive,  and  lapse  of  time 
will  not  ripen  it  into  a  title.  The  decree  of  the  sujxjrior 
court  is  reversed,  and  the  case  remanded. — ^Reversed. 

Supplemental  Opinion. 

Tuesday,  October  22,  1901. 

Per  Curiam. — Entertaining  doubts  regarding  the  cor- 
rectness of  the  original  opinion  filed  in  this  case,  a  rehear- 
ing was  granted,  in  order  that  we  might  re-examine  the  ques- 
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tions  involved.     On  this  rehearing  we  have  carefully  recon- 
sidered the  case  in  the  light  of  the  additional  argument* 
filed  by  counsel  on  either  side,  and  have  concluded 

8  that  the  original  opinion  should  be  adhered  to.     The 
following  authorities  support  the  j)roposition    that 

plaintiffs  husband  did  not  acquire  a  private  under  cross- 
ing by  adverse  possession :  Hoban  v.  Cable,  102  ilich.  20& 
(60  K  W.  Rep.  166),  Town  of  Deerfield  v.  Connecticut 
River  R.  Co.,  144  Mass.  325  (11  X.  E.  Eep.  305)  ;  Dunham 
V.  City  of  New  Britain,  55  Conn.  378  (11  Atl.  Rep.  354)  ;. 
Eittamng  Academy  v.  Brown,  41  Pa.  269.  On  the  question 
of  the  defendant's  right  to  change  a  private  crossing  once 
established,  we  deem  it  proper  to  state  that  before  this  action 
was  commenced  the  under  crossing  had  been  filled  up,  and 
a  new  one  established,  under  the  circumstances  and  condi- 
tions stated  in  the  original  opinion.  The  suit  was  in  the^ 
nature  of  an  action  for  a  mandatory  injunction  to  compel  de* 
fendant  to  give  plaintiff  an    open    under    crossing. 

9  According  to  the  record,  the  fill  Avas  made  in   the 
interest  of  safety  and  to  save  expenses,  and  such  a 

fill  is  common  in  history  of  railway  building  in  this  state. 
The  evidence  also  shows  that  it  would  cost  $.500  to  $000 
to  put  in  a  wooden  structure  that  would  afford  an  open 
under  crossing,  and  from  $1,000  to  $1,200  to  put  in  an  iron 
one.  As  plaintiff  had  no  contract  rights,  and  no  title  or 
right  to  the  under  crossing  through  adverse  posession, 
the   ultimate   qut^stion   is,   will    the    court    compel 

10  defendant  to  give  her  an  open  under  crossing,  uilder 
the  facts  disclosed  ?    As  said  in  the  original  opinion,^ 

grade  crossings  are  the  rule  in  this  state,  and  when  a  party 
has  an  adequate  crossing  at  grade  he  has  all  he  is  entitled  to 
as  of  right.  The  expense  of  creating  and  maintaining  an 
under  or  over  crossing  is  also  to  be  taken  into  account.  State 
V.  Chicago,  M,  &  St.  P.  Ry.  Co,,  86  Iowa,  304.  Of  course, 
when  a  crossing  is  once  established,  tln^  railway  company 
cannot    arbitrarily    change    it;    and    there   may    be    case& 
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whore  on  account  of  improvements  made  by  the  landowner, 
or  for  some  other  cause,  no  change  will  be  permitted.  But 
this  is  not  one  of  them.  There  is  no  claim  of  any  damage 
to  the  plaintiff,  except  as  a  grade  crossing  will  be  more 
inconvenient  to  her  'than  one  made  under  the  track ;  but 
this,  as  will  appear  from  the  cases  cited  in  the  original 
opinion,  is  not  in  itself  sufficient  to  entitle  her  to  an  under 
crossing.  The  evidence  shou's  without  dispute  that  the 
change  was  made  in  the  interest  of  safety  to  the  traveling 
public,  and  that  to  compel  the  defendant  to  establish  and 
maintain  an  open  under  crossing  would  entail  large  expense 
— such  an  expenditur-e  as  is  not  contemplated  by  law.  The 
mere  fact  that  defendant  gave  plaintiff's  husband  more  than 
he  was  entitled  to  under  the  law  is  not  controlling.  King 
V.  Raihvay  Co,,  71  Iowa,  696. 

The  original  opinion  is  adhered  to,  and  the  decree  ee- 

,   VERSED. 


S.  T.  Berey  et  al.,  Appellees,  v.  City  of  Des  Moines,  Ap- 
'pellee,  Des  Moines  City  Railway  Company,  Appel- 
lant. 

Taxation:  street  improvement:  Review  in  district  court. ^  On 
an  appeal  from  an  assessment  for  street  improvements  under 
Code,  section,  839,  providing  that  any  person  affected  by  the 

1  levy  may  appeal  to  the  district  court,  and  that  all  questions 
touching  the  validity  of  the  assessment,  or  the  amount  thereof, 

2  shall  be  determined,  such  court  is  confined  to  a  determination 
of  the  validity  or  extent  of  the  assessments  against  the  per- 
sons taking  the  appeal,  and  cannot  make  any  orders  affecting 
persons  interested  In  the  assessment  who  have  not  appealed. 

Parties  not  appealing.    On  an  appeal  from  an  assessment  for  street 
improvements,  taken,  under  Code,  section  839,  a  person  affected 
2    by  the  assessment,  who  has  not  appealed  therefrom,  cannot  ap- 
pear in  the  district  court  and  attack  the  validity  of  the  assess- 
ment. 

iS^awie.  Since,  on  an  appeal  to  the  district  court  from  an  assess-' 
ment  for  street  improvements,  taken  under  Code,  section  839, 
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the  court  can  decide  only  those  questions  which  go  to  the  valid- 

1     ity  or  extent  of  the  assessment  as  to  the  person  taking  the  ap« 

peal,  a  street  railroad  company  between  and  along  whose  tracks 

3  the  paving  has  been  laid,  which  has  not  joined  in  the  appeal, 
cannot  appear  and  defend  against  the  contention  of  appellant 
that  he  cannot  be  legally  assessed  for  the  portion  of  the  pave- 
ment between  the  street  car  tracks  and  one  foot  on  the  outside 
thereof. 

Review  on  Appeal c  vacation  of  assessment  pending  appeal. 
Where,  pending  appeal  to  the  supreme  court  from  an  order  of 

4  the  district  court  on  appeal  from  an  assessment,  the  assessment 
Is  vacated,  its  validity  will  not  be  determined. 

Appeal  from  Polk  District  Court. — Hox.    C.    A.    Bishop, 

Judge. 

Tlesday,  October  22,  1901. 

This  is  an  appeal  from  proceedings  to  assess  the  cost 
of  paving  certain  streets  in  the  city  of  Des  Moines  to  the 
fitreet  railway  and  to  abutting  property  owners.  The  trial 
court  found  that  the  assessment  against  the  abutting  property 
owners,  in  so  far  as  it  included  the  cost  of  paving  between 
the  rails  of  the  street  railway  company  and  one  foot  outside 
each  rail  thereof,  was  illegal,  and  that  the  same  should  be 
vacated.  Otherwise  the  assessment  was  held  valid.  The 
street  railway  company  was  allowed  to  come  into  the  case, 
and  it  appeals  from  said  order. — Dismissed. 

N.  T.  Quesmsey  for  appellant. 

J.  E.  Mershon  and  W.  C.  Strode  for  appellee  City  of 
Des  Moines. 

Bailey,  Ballreich  &  Preston  for  appellees  Berry  and 
others. 

Deemeb,  J. — The  action  is  a  special  one  under  section 
839  of  the  Code,  which  reads  as  follows:  "Any  person 
affected  by  the  levy  of  any  special  assessment  provided  for 
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in  this  chapter,  may  appeal  therefrom  within  10  days  from 

the  date  of  such  levy  by  serving  written  notice 
1  *    *    *    and  filing  bonds  for  costs.     *    *    *    Upon 

such  appeal  all  questions  touching  the  validity  of 
«uch  assessment  or  the  amount  thereof  and  not  waived  under 
the  provisions  of  this  chapter,  shall  be  heard  and  determined. 
The  appeal  shall  be  tried  as  an  equitable  action,  and  the 
<?ourt  may  make  such  assessment  as  should  have  been  made, 
or  direct  the  making  of  such  assessment  by  the  council.^' 
Plaintiffs,  who  are  abutting  property  ownef^,  alone  appealed 
from  the  assessment  made  by  the  city  council.  The  street 
railway  company  did  not  appeal,  but  was  allowed  to  come 
into  the  case  in  the  district  court  as  a  defendant,  and  it  there 
filed  an  answer  attacking  the  validity  of  the  assessment  and 
resisting  plaintiffs'  effort  to  be  allowed  exemption  for  the 
^ost  of  paving  inside  the  rails  of  the  street  railway  and  one 
foot  outside  thereof.  While  the  street  railway  company 
seems  to  have  been  made  a  defendant,  yet  it  joined  with 
plaintiffs  in  an  attack  on  the  whole  assessment,  and  is  in 
hostility  to  them  on  but  one  proposition.  Its  position  in  the 
case  is  novel,  to  say  the  least.  It  did  not  appeal  from  the 
assessment,  and  does  not  appear  under  the  provisions  of  the 
rsection  of  the  statute  quoted.  By  what  authority  it  was  made 
a  party  defendant  we  are  not  advised.  In  its  pleading  it 
joined  with  plaintiffs  in  an  attack  upon  the  entire  assess- 
ment. This  it  had  no  right  to  do  because  it  did  not  appeal 
from  the  assessment.  It  was,  perhaps,  interested  in  having 
plaintiffs  pay  the  entire  cost  of  paving  the  street,  or  as  much 
thereof  as  it  could  induce  the  court  to  assess  against 
them,  but  imless  it  appealed,  it  could  not  be  relieved  of 

any  part  of  the  assessment,  nor  assert  that  others 
2  should  bear  a  part  thereof.     The  district  court  is  not 

made  an  independent  assessing  tribunal,  and  we  may 
.say  parenthetically  that  we  doubt  if  it  could  be,  and  the  only 
question  it  could  decide  was  the  validity  or  extent  of  the 
assessment  made  against  the  persons  who.  appealed  from  the 
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action  of  the  assessing  tribunal.  It  had  no  power  to  make 
an  entirely  new  assessment  against  all  persons  liable  thereto, 
-and  no  one  not  properly  a  party  to  the  action  would  be  bound 
thereby.  The  street  railway  company  was  no  doubt  inter- 
•ested  in  having  as  much  of  tlie  assessment  n  c  de  against 
plaintiff's  property  as  possible,  and  to  that  extent,  perhaps, 
was  interested  with  the  city  in  resisting  plaintiffs' 

3  appeal.     But,  as  the  company  did  not  appeal  from 
the  original  assessment,  the  district  court  could  not 

make  another  which  would  injuriously  affect  it.  If,  then, 
the  company  is  properly  in  the  case  at  all,  it  is  for  the 
purpose  of  resisting  plaintiffs'  appeal  from  the  assessment 
made  against  their  property.  The  record  shows,  however, 
that,  before  the  appeal  to  this  court  was  taken,  the 

4  .       city  council  rescinded,  vacated,  and  set  aside  the  en- 

tire assessment  from  which  plaintiffs  appealed  to  the 
district  court.  Plaintiffs  at  no  time  asked  relief  against  the 
railway  company,  nor  did  they  ask  that  the  portion  of  the 
assessment  complained  of  be  taxed  to  the  railway  company; 
and,  if  they  had,  the  relief  could  hardly  have  been  granted 
in  these  proceedings.  As  the  entire  assessment  of  which 
plaintiffs  complained  has  been  set  aside,  there  seems  to  be 
nothing  in  controversy  <but  the  moot  question  of  the  right  of 
the  city  council  to  assess  the  cost  of  paving  between  the  rails 
of  the  street  railway  company  and  one  foot  outside  thereof. 
The  entire  assessment  has  been  set  aside,  and  we  are,  in 
effect,  asked  to  determine  what  the  rule  shall  be  in  the  event 
a  new  assessment  is  made  by  the  city  council.  Nothing  but 
this  abstract  question  appears  to  remain.  That  we  will  not 
<lecide  such  questions,  see  Chicago,  R.  Z.  &  P.  R,  Co,  v.  Dey, 
76  Iowa,  278,  and  cases  cited. 

The  appeal  is  therefore  dismissed. 
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^^  ^^  State  of  Iowa,  Substituted  for  Mrs.  C.  H.  Sanders,  Ap- 
pellant, V.  George  H.  Hibner  and  J.  W.  Jamison^ 
Trustee. 

Abatement  of    Liquor  Nuisance:  evidence:     Cross-examination, 

Where,  in  an  action  to  enjoin  a  liquor  nuisance,  two  witnesses 
had  testified  to  a  sale  of  liquor  in  defendant's  place  by  his 
2  clerk  during  a  carnival,  and  such  clerk  had  testified  that  de- 
fendant did  not  keep  any  liquors  to  his  knowledge,  it  was 
proper  to  ask  such  clerk,  on  cross-examination,  whether  he  had 
sold  whisky  to  anybody  looking  like  such  witness  during  such 
carnival. 

Bame.  Where,  in  an  action  to  enjoin  a  liquor  nuisance  a  witness 
had  testfled  that  he  and  another  person  had  obtained  whisky 
at  defendant's  place  and  defendant  had  denied  on  dire(ft  ex* 
8  amination  that  he  had  sold  whisky  to  either  of  such  persons 
and  on  cross-examination  stated  thai  he  did  not  keep  anv 
whisky  or  beer  during  the  time  claimed,  it  was  proper  furthftr* 
to  ask  him  whether  he  had  any  empty  bottles  back  of  his  pre- 
scription case,  as  tending  to  contradict  his  former  statements. 

Same.  Defendant,  in  an  action  to  restrain  a  liquor  nuisance,  testi- 
fied on  cross-examination  that  he  did  not  keep  any  whisky  dur- 
ing 1899,  and  was  asked  whether  he  had  not  kept  other  intoxi- 
4  eating  liquors,  and  whether  he  had  not  bought  whisky  during 
the  spring  of  that  year.  Held,  admissible,  since  the  question 
was  not  only  as  to  selling,  but  also  whether  he  kept  liquors  foi* 
illegal  sale. 

Substitution  of  county  attorney  to  prosecute:  Private  plaintiff. 
Where,  in  an  action  to  enjoin  a  liquor  nuisance,  defendant  pre* 
sented  a  paper  signed  by  plaintiff,  requesting  the  dismissal  ot 
the  action  on  refusal  of  the  court  to  dismiss  it,  an  order  direct- 
1  ing  that  the  action  proceed  under  the  care  of  the  county  at- 
torney, without  assistance,  could  not  prejudice  the  state;  it  ap- 
pearing that  the  county  attorney  was  fully  conversant  with  th4 
case,  and  capable  of  conducting  the  examination. 

Appeal  from  Linn  District  Court. — Hon.  W.  G.  Thompson, 

Judge. 

Tuesday,  OcxaBER  23,  1901. 
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This  action  in  equity  is  to  enjoin  the  defendant  Hib- 
ner, as  keeper,  and  the  defendant  Jamison,  trustee,  as  owner, 
from  maintaining  a  liquor  nuisance  on  the  premises  described. 
The  defendants  answered  separately,  and  thereafter  defendant 
Hibner  filed  a  request  in  writing,  signed  by  Mrs.  Sanders^ 
asking  the  court  to  dismiss  the  action.  It  appearing  to  the 
court  (Judge  Remley  presiding)  that  defendant  Hibner 
had  secured  this  writing  from  the  plaintiff  by  a  payment  of 
$10,  the  court  refused  to  dismiss  the  case,  and  ordered  that 
the  state  be  substituted  as  party  plaintiff,  and  that  the  case 
proceed  under  the  direction  of  the  county  attorney,  "with 
the  other  counsel  assisting,  if  they  desire."  The  case  came 
on  for  trial  before  Judge  Thompson,  and,  after  full  hearing, 
a  decree  was  entered  dissolving  the  temporary  injunction, 
and  the  plaintiff's  petition  was  dismissed,  from  which  plain- 
tiff appeals. — Reversed. 

W.  0.  Clemans,  BicJcel  &  Crcchcr,  and  John  A.  Beed 
for  appellant 

F.  L.  Anderson  and  Jamison  £  Smijili  for  appellees. 

Given,  C.  J. — I.  The  defendant  objected  to  any  other 
counsel  appearing  for  the  state  than  the  county  attorney, 
he  being  present.     "The  Court  to  the  County  Attorney:     I 

should  think  you  should  conduct  this  examination. 
1  (The  state  excepts.)''     If  this  may  be  said  to  be  a 

ruling  on  the  objection,  and  to  be  erroneous,  it  was 
without  prejudice  to  the  state,  as  the  county  attorney  appears 
to  have  been  fully  conversant  with  the  case,  and  capable  of 
conducting  the  examination. 

H.  Witnesses  Perigo  and  Mefferd  having  testified  to 
a  sale  of  liquors  in  defendant's  place  by  the  clerk  during  the 
carnival,  one  Jackson  testified  that  he  was  clerk,  and  that 

defendant  did  not  keep  any  liquors  to  his  knowledge. 
3  He  was  asked  on  cross-examination:     'TDid  you  sell 

any  whisky  to  anybody  looking  like  these  gentlemen 
Vol.115  la— 4 
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during  the  carnival?"     And  to  this  defendant's  objection 

was  sustained.    The  question  was  proper  croesrexamination. 

One  Anderson  having  testified  that  he  and  Sanders 

3  got  whisky  at  Hibner's  place,  Hibner  testified  that 
he  never  sold  them  whisky  or  liquor,  and  on  cross- 
examination  said  that  he  did  not  keep  any  whisky  or  beer 
during  carnival  week.  He  was  then  ^sked  if  he  had  any 
empty  bottles  back  of  his  prescription  case,  to  which  defend- 
ant objected  as  not  proper  cross-examination,  and  the  objec- 
tion was  sustained.    We  think  this  evidence  might  well  have 

been  admitted,  as  tending  to  contradict  the  statement 

4  previously   made.      Defendant    Hibner   was    asked, 
"Did  you  keep  any  whisky  during  the  year  1899  ?"  to 

which  he  answered,  "No.*'  He  was  then  asked,  'T)id  you 
keep  any  other  intoxicating  liquors?"  Defendant  objected 
as  not  cross-examination,  and  the  objection  was  sustained. 
Witness  was  then  asked,  "Have  you  bought  whisky  during 
the  spring  of  the  year  ?"  which  was  objected  to  for  the  same 
reason.  "The  Court :  The  question  is  whether  he  sold  any. 
(Objection  sustained.  State  excepts.)''  The  question  was 
not  only  as  to  selling,  but  also  whether  he  kept  for  illegal 
sale.    The  objection  should  have  been  overruled. 

III.  Counsel  for  appellant  discuss  the  evidence,  and 
insist  that  upon  the  merits  the  court  erred  in  its  decree.  We 
will  not  set  out  the  evidence.  It  is  sufficient  to  say  that  it 
leaves  no  doubt  but  that  the  defendant  Hibner  kept  for  sale 
and  sold  intoxicating  liquors  in  violation  of  law  in  the  prem- 
ises described  during  the  time  charged,  and  that  the  defend- 
ant J,  W.  Jamison  knew  that  the  premises  were  being  so 
used. 

The  decree  of  the  district  court  is  reversed,  and  the 
ease  remanded  for  a  decree  against  the  defendants  in  bar- 
raony  with  this  opinion. — ^Revfbsed. 
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A.  A.  Wdltse  v.  H.  C.  Flaok  and  Amanda  Flaok  et  at.,   ii7  m\ 
S.  0.  GoFF^  Intervoner,  Appellant 

Fraudulent  Conveyances:  in^obquaib  ooitbidibation:  Right$  of 
creditors.  Where  an  insolvent,  In  part  consideration  for  a 
conveyance  of  his  farm  to  his  wife,  secured  sufficient  money 

I  from  her  to  setOe  with  attaching  creditors,  the  wife  being 
aware  of  the  circumstances,  the  excess  in  value  of  the  prop- 

8  erty  so  conveyed  over  tho  amount  advanced,  including  the  in^ 
cumbrances  assumed,  and  over  the  amount  due  hor  on  her 
husband's  note  in  her  favor,  could  be  subjected  to  a  judgment 
creditor  of  the  huzband. 

Lien:  Transoript  of  judgment  in  another  oouniy^-need  not  ^ 
filed.  Where  an  insolvent  debtor  made  a  conveyance  of  land 
to  his  wife,  which  was  in  part  voluntary,  transcripts  of  a  ]udg« 
ment  rendered  in  another  county  need  not  first  be  filed  in  the 
%  county  wherein  such  land  is  situated  in  order  to  entitle  the 
judgment  creditor  to  subject  to  the  payment  of  his  debt  so 
much  of  the  land  as  was  conveyed  without  oonsideration. 
Mickel  V,  Wdlraven,  92  Iowa,  423;  Buchanan  v.  Marsh,  17  Iowa, 
494;  Peterson  v.  Oittings,  107  Iowa,  306,  and  Taylor  v.  Brans- 
combe,  74  Iowa,  634,  analyzed  and  distinguished. 

Appeal  from  Dallas  District  Court. — ^Hon.  A.  W.  Wilkin- 
son, Judge. 

Tuesday,  Ootobeb  22,  1901. 

The  only  issue  involved  in  this  appeal  is  diat  raised 
by  intervener's  petition,  asking  that  the  conveyanoe  from  H. 
C.  Flack  to  his  wife,  Amanda  Flack,  should  be  set  aside  as 
in  fraud  of  intervener's  rights  as  a  judgment  creditor  of  H. 
C.  FlacL  After  hearing  the  evidence,  the  ocrart  dismissed 
intervener's  petition,  from  which  he  appeals. — Reversed. 


Edmund  Nichols  for  appellant 
Shartley  <&  Harpel  for  appellees. 
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McClain,  J. — There  is  no  question  but  that  H.  C. 
Flack  was  insolvent  at  the  time  he  put  the  property  in  con- 
troversy, consisting  of  a  farm  of  160  acres,  into  the  hands 
of  his  wife  by  conveyance  through  intervening  parties,  and 
that  this  fact  was  known  to  the  wife.  Indeed,  at  that  time 
the  farm  and  other  property  of  H.  C.  Flack  had  been  already 
attached  by  his  creditors.  With  money  secured  from  other 
sources  and  a  sum  of  money  advanced  by  his  wife  in  part 
consideration  of  the  conveyance  of  this  farm,  settlement  was 
made  with  the  attaching  creditors  at  50  cents  on  the  dv)llar, 
and  the  attachments  were  released.  Intervener  was  not  one 
of  the  attaching  creditors,  and  now  seeks  to  subject  the  farm 
to  the  satisfaction  of  judgments  held  by  him  against  H.  C. 
Flack   to   the   total   amount   of  some   $800,  claiming   that 

the  conveyance  was  fraudulent  as  to  him,  or,  if  not, 
1  that  it  was  for  less  than  the  value  of  the  property  and 

that  to  the  extent  of  the  excess  in  the  value  of  the 
farm  over  the  consideration  paid  therefor  by  the  wife  the  con- 
veyance was  voluntary,  and  that  intervener  may  now  sub- 
ject such  excess  to  the  payment  of  his  judgments.  We  think 
that  the  evidence  fails  to  shoAv  any  fraudulent  purposes  on 
the  part  of  the  wife,  but  we  also  think  that  the  conveyance 
to  the  wife  was  voluntary,  and  not  with  the  view  of  obtain- 
ing the  full  value  of  the  property,  but  rather  for  .the  purpose 
of  vesting  in  the  wife  whatever  value  there  might  be  in  the 
property  above  the  aggregate  amount  of  the  incumbrances 
assumed  by  her,  the  money  advanced  by  her  for  the  purpose 
of  effecting  settlement  with  the  attaching  creditors,  and  the 
sum  due  to  the  wife  from  the  husband  on  a  certain  promis- 
sory note  held  by  her  against  him.  Under  these  circum- 
stances the  excess  in  value  of  the  property  conveyed  to  the 
wife  over  the  amount  due  to  her  and  advanced,  including 
the  incumbrances  assumed,  may  be  subjected  to  the  claims 
of  the  intervener  as  judgment  creditor  of  the  husband. 
Stamy  v.  Laning,  58  Iowa,  662.  The  total  of  incumbrances 
assumed,  money  advanced,  and  indebtedness  satisfied  was, 
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according  to  the  statement  of  the  wife  herself,  a  little  over 
$5,400.  The  value  of  the  farm  is  reasonably  fixed  by  the 
testimony  to  have  been  $40  per  acre,  or  $6,400.  If  the  evi- 
dence showed  a  bona  fide  sale  to  the  wife  on  a  reasonable 
agreement  with  reference  to  the  actual  value  of  the  farm, 
it  may  be  that  this  discrepancy  would  not  be  sufficient  to 
show  that  the  conveyance  was  voluntary.  But  the  amount 
to  be  advanced  by  the  wife  seems  to  have  been  determined 
rather  by  how  much  it  was  necessary  to  raise  to  effect  a  set- 
tlement with  the  attaching  creditors  than  by  any  mutual 

agreement  as -to  what  the  farm  was  worth.  It  is 
2  contended,  however,  in  behalf  of  Mrs.  Flack  that 

intervener's  judgments  rendered  in  Dallas  county 
were  not  liens  on  the  farm,  which  was  situated  in  Boone 
county,  no  transcripts  of  such  judgments  having  been  filed 
in  the  latter  county,  and  that,  therefore,  intervener  is  not 
entitled  to  equitable  relief;  and  the  language  of  this  court 
in  MicJcel  v.  Walraven,  92  Iowa,  423,  is  cited  in  support  of 
this  contention.  It  is  said  in  that  case  (page  428,  92  Iowa) 
that,  before  the  judgment  creditor  can  institute  his  action 
to  subject  land  conveyed  by  the  debtor  to  a  third  person  in 
fraud  of  creditors  to  the  payment  of  a  creditor's  judgment, 
he  must  have  a  "lien  upon  it  either  by  attachment  or  judg- 
ment ;"  but  the  cases  citQd  in  support  of  this  proposition  are 
those  which  assert  the  general  doctrine  that  the  creditor  seek- 
ing to  attack  a  fraudulent  conveyance  must  have  reduced  his 
claim  to  judgment,  or  levied  an  attachment  on  the  property. 
None  of  the  cases  hold  that  the  judgment  must  have  become 
a  lien  upon  the  specific  property  by  being  filed  in  the  county 
where  the  property  is  situated,  and  the  case  in  which  this 
language  was  used  was  not  one  involving  any  such  question. 
It  has,  indeed,  been  held  that  the  creditor  must  reduce 
his  claim  to  judgment  in  this  stale,  and  cannot  base  his  ac- 
tion for  equitable  relief  on  a  foreign  judgment.  Buchanan 
V.  Marsh,  17  Iowa,  494.  But  it  is  not  held  that  tlie  judg- 
cited  that  the  judgment  in  this  state  which  will  entitle  the 


Digitized  by 


Goo^q: 


54  WiLTSE  V.  Flack.  [115  Iowa 

creditor  to  equitable  relief  must  constitute  a  specific  lien  on 
the  property  which  he  seeks  to  subject  to  his  judgment.  This 
is  well  settled  in  the  case  of  personal  property,  as  to  whioh 
it  is  held  that  it  is  sufficient  to  show  by  return  of  execution 
nulla  bona,  or  in  any  other  manner,  that  the  judgment  can- 
not be  satisfied  by  ordinary  legal  remedies.  Postlewait  v. 
Howes,  3  Iowa,  365.  It  has  never  been  held  that  the  judg- 
ment must  have  become  a  specific  lien  on  personal  property 
by  levy  of  execution  thereon  before  the  creditor  can  resort 
to  his  equitable  relief.  Indeed,  in  the  case  last  cited  it  was 
said  that  the  dormancy  of  the  creditor's  judgment  so  that 
execution  could  not  be  issued  thereon  would  not  defeat  the 
right  to  relief.  We  are  aware  that  it  has  been  decided  in 
other  jurisdictions  that  the  creditors,  before  proceeding  by 
bill  in  equity  to  subject  real  property,  must  have  obtained 
a  specific  lien  on  such  property ;  that  is,  must  have  proceeded 
at  law  as  far  as  practicable  to  reach  the  identical  property. 
OilbeH  V.  Stockman,  81  Wis.  602  (51  X.  W.  Rep.  1076, 
52  K  W.  Rep.  1045,29  Am., St.  Rep.  922)  ;Dana  v.  tlashcll^ 
41  Me.  25;  Barnes  v.  Beighly,  9  Colo.  475  (12  Pac.  Rep. 
906)  ;  Mullen  v,  Hewitt,  103  Mo.  639  (15  S.  W.  Rep.  924). 
The  case  last  cited  is  directly  contrary  to  the  holding  of  this 
court  in  Postlewait  v.  Howes,  supra,  with  reference  to  the 
sufficiency  of  a  dormant  judgment.  We  fail  to  see  how  the 
filing  of  transcripts  of  intervener's  judgments  in  Boone 
county  after  the  conveyance  of  the  farm  to  Mrs.  Flack  would 
have  tended  in  any  way  to  the  enforcement  of  such  judg- 
ments against  the  laild.  Executions  could  not  have  issued 
on  such  transcripts  in  Boone  county,  but  must  have  pro- 
ceeded,* if  at  all,  from  Dallas  county,  where  the  judgments^ 
were  rendered.  If  issuance  of  execution  is  unnecessary — 
as  is  the  settled  doctrine  in  this  state — then  certainly  the 
useless  formality  of  filing  transcripts  in  Boone  county  ought 
not  to  be  required.  This  case  differs  from  that  of  Peterson 
V.  Gittin{is,  107  Iowa,  306,  in  which  it  was  held  that  a  su- 
perior court  judgment  would  not  support  a  proceeding  to- 
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subject  the  debtor's  real  property.  An  exeoution  based  upon 
•uch  judgment  cannot  be  levied  on  real  property.  The  judg- 
ment  must  be  filed  in  the  office  of  the  clerk  of 
the  district  court,  and  execution  must  issue  frc»n 
that  court  in  order  to  reach  such  property.  As  we 
understand  the  rule  announced  by  our  decisions  and 
supported  by  the  wei^t  of  authority  elsewhere,  it 
is  sufficient,  in  order  to  warrant  an  equitable  pro- 
ceeding to  subject  real  property,  that  the  creditor  shall  have 
established  the  legal  validity  of  his  claim  by  judgment  which 
would  support  an  execution  against  such  property,  and  have 
shown  that  further  proceedings  at  law  to  enforce  the  same 
would  be  useless.  It  is  unnecessary  to  cite  the  cased  from 
other  states  showing  the  conflict  of  authorities  on  this  ques- 
tion. The  doctrine  of  Taylor  v.  Branscombe,  74  Iowa,  584, 
by  which  an  attaching  creditor  is  allowed  to  proceed  in 
equity  against  land  seized  under  his  attachment  without  hav- 
ing recovered  judgment  was  announced,  not  as  a  limitation^ 
but  as  an  extension,  of  the  general  rule. 

We  therefore  hold  that  intervener  may  proceed  to  en- 
force his  judgments  against  the  farm  conveyed  by  H.  0. 
Elack  to  his  wife  to  the  extent  to  which  the  value  of  the 
farm  exceeds  the  valid  claims  of  the  wife  based  on 
3  incumbrances  assumed,  money  advanced,  and  valid  in- 

debtedness held  by  her  against  her  husband  at  the 
time  of  such  conveyance,  and  intended  to  be  satisfied  thereby. 
— ^Rbveesed. 


Iowa  City,  Iowa,  v.  L.  W.  Newell,  Appellant.  di2$74a 

License:  auction  sale  bt  agent  of  mortgagee.  One  in  the  manage- 
ment of  the  sale  of  goods  at  auction  is  liable  to  a  tax  under  a 
municipal  ordinance  which  requires  transient    merchants    to 

1  pay  |50  for  a  license  authorizing  goods  to  be  sold  at  auction, 
and  evidence  that  such  person  was  selling  under  a  mortgage 
as  the  agent  of  another  was  immaterial. 
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AUCmON  SALB  or  MOBTQAGED  PROPERTY  BY  TRANSIEZTT  MERCHANT.  Un- 
der a  municipal  ordinance  requiring  transient  merchants  to 
take  out  a  license  for  the  sale  of  goods  at  auction,  but  permit- 
2  ting  auctioneers  to  sell  mortgaged  property  without  payment  of 
the  tax  thus  imposed,  a  transient  merchant  or  his  agent  selling 
mortgaged  property  is  not  exempt 

Evidence:  opinions:  Reasonableness  of  taxing  ordinance.  Where 
witnesses  were  allowed  to  give  their  opinion  as  to  the  reason- 

5  ableness  of  a  municipal  taxing  ordinance  without  objection,  de- 
fendant could  not  complain  thereof  on  appeal  from  a  conyiction 
for  violation  thereof. 

Presumptions  as  to  reasonableness.    In  the  absence  of  competent 
evidence  as  to  the  reasonableness  of  a  charge  for  a  license 
4    to  sell  goods  at  auction,  the  presumption  is  that  the  charge  is 
reasonable. 

Is  question  for  court.   The  reasonableness  of  an  ordinance  requiring 

6  transient  merchants  to  talce  out  a  license  for  selling  goods  at 
auction  is  for  the  court,  and  not  for  the  jury. 

Appeal  from  Johnson  District  Court. — ^Hon.  M.  J.  Wadb^ 

Judge. 

Wednesday,  Octobeb  23^  1901. 

The  defendant  was  convicted  under  a  city  ordinance 
of  selling  goods  as  a  transient  merchant  Svithoiit  having  paid 
the  license  required  thereby.     He  appeals. — Affirmed. 

John  W.  Slater  and  John  W.  Hunt  for  appellant, 

W.  H.  Bailey  for  appellee. 

Sherwin,  J. — The  abstract  does  not  show  that  the  ordi- 
nance under  which  the  defendant  was  convicted  was  put  in 
evidence,  but  the  instructions  given  by  the  trial  court  set 
out  what  purport  to  be  certain  sections  of  it,  and  the  case 
is  argued  as  if  the  ordinance  was  before  us,  so  we  shall  treat 
the  quotations  therefrom  by  the  court  as  correct. 
1  The    ordinance    requires    that   transient    merchants 

"who  shall  seek  to  dispose  of  goods,  wares  or  mer- 
chandise in  said  city  at  auction,  shall,  before  being  permitted 
to  make  such  sale,  pay  to  the  mayor  the  sum  of  fifty  dollars, 
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on  the  payment  of  which  the  mayor  shall  issue  a  license 
authorizing  said  goods  to  be  sold  at  auotion  by  a  duly  li- 
censed auctioneer  for  a  period  of  one  week  from  date  of  said 
license."  The  ordinance  also  defines  who  are  to  be  treated 
as  transient  merchants,  in  the  following  language:  "All 
owners,  transient  dealers,  managers  or  controllers  whether 
residents  or  non-residents  of  the  city  *  *  *  shall  be 
deemed  transient  merchants  and  required  to  pay  a  license 
as  provided  herein."  The  defendant  filed  a  written  plea  of 
not  guilty,  and  pleaded:  "Second.  That  he  was  not  in  fact 
at  the  time  charged  in  the  information  selling  goods  as  a 
transient  merchant  in  Iowa  City,  but  under  a  mortgage  sale  * 
as  agent  for  the  mortgagee  of  said  goods.  Third.  That  the 
ordinance  under  which  this  proceeding  is  instituted  is  un- 
constitutional and  void  for  the  reason  that  it  is,  in  effect,  an 
attempt  to  tax,  and  is  in  no  sense  a  license.  Fourth.  That 
the  ordinance  is  oppressive,  unjust,  and  unreasonable,  and 
unconstitutional,  for  the  reason  that  the  license  thus  pro- 
vided for  is  extortionate  and  amounts  to  a  tax,  and  it  is 
apparent  that  the  fine  imposed  by  said  ordinance  is  not  re- 
quired as  a  police  regulation,  and  is  also  prohibitive  in  its 
character." 

The  goods  in  question  were  shipped  to  Iowa  City  in 
boxes  from  some  other  point,  and  were  there  received  by  the 
defendant,  and  by  him  sold  at  auction.  He  offered  to  show 
that  they  were  mortgaged,  and  that  he  was  selling  under  tho 
mortgage  as  the  agent  of  the  mortgagee,  but  this  evidence 
was  excluded.  At  the  time  of  this  offer  there  was  nothing 
in  the  record  tending,  even,  to  show  that  his  principal  had 
the  right  to  sell  goods  in  Iowa  City  without  paying  the  li- 
cense tax  required  by  the  ordinance  in  question.  All  of  the 
fvidence  in  the  record  on  the  subject  itrongly  indicated  that 
he  was  a  non-resident,  and  that  he  was  not  engaged  in 
business  in  Iowa  City.  The  offered  evidence  was  at  the  time, 
and  as  the  record  then  stood,  immaterial,  and  there  was  no 
intimation  to  the  court  that  it  would  be  made  material  as 
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the  case  advanced;  nor  is  it  claimed  now  that  such  would 
have  been  the  case.  The  record  conclusively  shows  that  the  de- 
fendant at  the  time  he  made  sales  of  the  goods  was  in  the  man- 
agement and  control  of  them,  and  he  was,  under  the  ordi- 
nance, liable  for  the  tax,  if  his  principal  would  have  been, 
whether  he  was  selling  under  a  mortgage  as  the  agent  of 
another  or  not.  Consequently  we  think  the  court  did  not 
err  in  excluding  the  evidence.  City  of  OUumwa  v.  ZeJcind, 
95  Iowa,  622. 

But  it  is  said  that  section  3  of  this  same  ordinance  per- 
mitted the  sale  of  mortgaged  property  without  the  payment 
of  this  tax.    This  position  is  not  sound,  because  said 

2  section  applies  only  to  auctioneers,  and  in  no  man- 
ner shields  the  transient  merchant. 

Witnesses  on  both  sides  were  permitted  to  give  their 
opinions  as  to  the  reasonableness  or  unreasonableness' 

3  of  the  ordinance.    As  no  objections  appear  to  the  tes- 
timony, the  defendant  cannot  now  complain.    There 

was,  in  our  judgment,  however,  no  competent  evidence  be- 
fore the  court  on  this  question;  and,  in  the  absence 

4  of  evidence  as  to  its  unreasonableness,  the  law  pre- 
sumes the  charge  to  be  reasonable.    Oity  of  OUumwa 

V.  Zekind,  supra. 

The  court  left  it  for  the  jury  to  say  whether  the  ordi- 
nance was  reasonable  or  not,  and  this  we  think  was  erro- 
neous.    Such  facts  as  are  necessary  to  the  determination  of 
the  question  should  be  put  in  evidence,  but  after  that 

5  is  done  the  reasonableness  of  an  ordinance  is  a  ques- 
tion of  law  for  the  court  to  pass  upon.     Meyers  v. 

Railroad  Co,,  57  Iowa,  558 ;  City  of  Burlington  v,  Unter- 
hircher,  99  Iowa,  401.  This  case  seems  to  have  been  pre- 
sented by  the  state  and  by  the  defense  on  a  different  theory, 
however;  and,  under  the  circumstances  shown,  we  think  the 
error  was  not  prejudicial  to  the  defendant,  for  the  instruc- 
tion, under  the  evidence,  was  as  favorable  to  him  as  was 
possible.     If  the  ordinance  could  be  construed  as  requiring 
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a  license  to  do  business  only,  we  might  be  inclined  to  hold 
thatupon  its  face  it  is  unreasonable ;  but  it  is  contended  by  the 
defendant  that  it  imposes  a  tax,  instead  of  a  mere  license, 
and  we  cannot  say  that  such  tax  is  imjust,  in  the  absence  of 
evidence  on  the  question. 

The  judgment  of  the  district  court  is  affibmed. 


The  Iowa  Central  Building  &  Loan  Association,  Ap-    ^  ^^: 
pellee,  v.  Ida  M.  Vogt,  Appellant,  M.  E.  Wilcox  et 
el.y  Defendants. 

Building  and  Loan  Mortgage:  tobeglosubb:  Usury.  Where  a 
mortgage  to  a  building  association  prorided  that  the  borrower 
should  pay  a  certain  amount  each  month  on  the  shares  of  stock 

1  held  by  her,  a  certain  per  cent  on  the  loan,  and  a  monthly  pre- 
mium of  a  certain  sum  per  share,  besides  fees  and  penalties, 
the  whole  exceeding  12  per  cent  of  the  loan,  she  was  chargeable 
on  foreclosure  with  12  per  cent,  as  allowed  by  Code,  section 
1898,  and  no  more. 

Bxvixw  ON  appeal:     Undue  credits  to  appellant.    On  appeal  in  a 

2  mortgage  foreclosure,  defendant  cannot  complain  of  credits 
erroneously  allowed  in  her  favor. 

Appeal   from    O'Brien  District    Court. — ^Hon.     John    F. 
Oliver,  Judge. 

Wednesday,  October  23,  1901. 

Suit  in  equity  to  foreclose  a  mortgage  executed  to  plain- 
tiff, a  building  and  loan  association.  The  trial  court  found 
a  certain  amount  due,  and  ordered  foreclosure  of  the  mort- 
gage for  the  amoimt  so  ascertained.  Defendant  Ida  M.  Vogt» 
the  borrower,  appeals. — Affirmed. 

J.  A.  Wilcox  for  appellant. 

Maxwell  <St  Maxwell  for  appellee. 
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Deemee^  J. — Defendant  Vogt  became  a  shareholder  In 
plaintiff  association  in  January,  1892.  On  October  27th  of 
that  year  she  made  application  for  a  loan  of  $G00,  which  was 
duly  granted,  and  she  executed  the  mortgage  in  suit 
1  as  security  therefor.     At  the  same  time  she  executed 

a  note  whereby  she  promised  to  pay  60  cents 
per  month  on  6  shares  of  stock  held  by  her  in  the 
association,  and  6  per  cent,  per  annum  on  $600,  and  a  month- 
ly premium  of  50  cents  per  share  until  the  bond  or  note  was 
paid,  and  also  agreed  to  pay  all  fines  or  penalties  that  might 
be  assessed  against  her  pursuant  to  the  articles  of  incorpora- 
tion or  by  laws  of  the  association.  It  was  also  agreed  that 
in  case  of  non-payment  of  any  of  said  sums  for  the  period 
of  four  months  the  whole  loan  should  mature,  with  6  per 
cent,  interest  and  monthly  premiums  on  the  proceeds  from 
last  default  of  interest  payment.  Before  becoming  a  bor- 
rower, defendant  paid  as  dues  and  for  membership,  $42. 
After  making  her  loan  she  paid  from  $8.20  to  $10.20  per 
month  as  dues,  interest,  and  premium  until  November  1, 
1898,  when  she  defaulted.  She  also  paid  $25.40  in  fines. 
As  we  understand  it,  the  dues  were  $3.60  per  month,  in- 
terest $3,  and  premium  $3,  except  as  these  last  two  items 
were  reduced  by  payments  already  made.  There  was  no 
showing  as  to  the  withdrawal  value  of  the  shares,  save  this 
from  the  articles  of  incorporation:  "If  withdrawn  at  any 
time  after  four  years,  and  before  seven,  the  shareholder  shall 
receive  the  amount  of  dues  paid  into  the  loan  fund,  and 
seven  per  cent,  interest  for  the  average  time  of  said  pay- 
ments, less  all  fines  and  penalties  due  from  her." 

The  trial  court,  as  we  understand  it,  charged  defendant 
with  the  amount  of  the  loan,  and  as  interest,  dues,  premiums, 
and  fines  amounted  to  more  than  12  per  cent,  per  annum, 
charged  her  with  interest  at  the  rate  of  12  per  cent,  as  pro- 
vided in  section  1898  of  the  Code,  payable  monthly.  It 
then  allowed  her  credit  for  all  amounts  paid,  whether  as  in- 
terest, dues,  premiums,  or  fines,  and  found  a  balance  due 
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plaintiff  of  $160.96.  which  included  interest  at  the  rate  of 
6  per  cent,  from  date  of  last  payment,  and  taxes  to  the 
amount  of  $12.45.  Tliis  computation  is  complained  of  and 
Iowa  Sav,  &  Loan  Asso.  v,  Heidt,  107  Iowa,  297,  is  relied 
on  as  an  authority  in  support  of  defendant's  complaint.  No 
claim  is  made  that  the  agreement  with  the  association  is 
usurious,  and  there  is  no  doubt  that  defendant  received  the 
whole  of  the  $600.  She  received  credit  for  all  sums  paid  by 
her,  including  premium  interest,  fines,  and  dues.  The 
amount  she  paid  and  agreed  to  pay  was  in  excess  of  12  per 
cent,  per  annum,  payable  monthly;  and  the  trial  court  cor- 
rectly found  that  she  should  be  charged  with  12  per  cent,  and 
no  more.  Code  section  1898 ;  Spinney  v.  Miller,  114  Iowa, 
210,  and  cases  cited.  The  credit?  were  not  allowed  as  pro- 
vided in  section  1898,  which  provides  for  credit  for  with- 
drawal value  of  shares;  but,  as  plaintiff  has  not  ap- 
2  pealed,  no  correction  can  be  made  in  its  favor.     De- 

fendant was  not  entitled  to  credit  for  dues  and 
premiums  paid.  They  are  not  to  be  returned  as  such. 
Briggs  v.  Association,  114  Iowa,  232.  But  defendant 
is  in  no  position  to  complain  of  this.  The  district 
court  was  in  error  in  crediting  defendant  with  tha 
amount  paid  on  her  stock  prior  to  the  time  the  loan  was 
made,  but  this  error  was  to  plaintiff's  prejudice,  and  de- 
fendant connot  complain.  The  constitutional  questions 
argued  are  settled  by  the  Heidt  Case,  supra,  and  Edworihy 
V.  Association,  114  Iowa,  220.  While  the  computation  made 
by  the  district  court  was  erroneous,  the  error  was  in  de- 
fendant's favor,  and  she  has  no  cause  for  complaint.  Tha 
withdrawal  value  of  the  shares  should  have  been  credited, 
and  also  the  interest  paid  on  the  loan.  In  case  of  a  going 
concern,  the  withdrawal  value  of  the  stock  represents  finei, 
dues,  and  dividends.  The  decree  of  the  district  court  should 
not  be  disturbed. — Affirmed^ 
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S.  R.  MooEB  V.  D.  D.  Howe  and  L.  Oabteb^  Appellant. 

False  Representation  In  Sale:  knowledge  or  fubohaseb.  Where 
plaintiff  exclianged  his  farm  for  a  stock  of  goods,  and  subse- 
quently sued  for  damages  on  the  ground  that  defendants  had 
1  defrauded  him,  that  one  of  the  defendants  had  previous  to 
the  transaction  held  himself  out  as  owner  was  of  no  avail;  it 
appearing  that  plaintiff  learned  before  the  contract  was  signed 
that  the  stock  belonged  to  the  other. 

Waivee.    The  fact  that  almost  worthless  goods  had  been  introduced 
into  the  stock  after  the  contract  was  made  was  of  no  avail;  it 
1    appearing  that  at  the  time  of  the  trial  he  had  demanded  a  dis- 
count because  of  their  condition,  and  had  obtained  It. 

Same,  Where  plaintiff,  who  owned  a  farm,  exchanged  the  same 
for  defendant's  stock  of  goods,  he  could  not  thetreafter  complain 

1  of  the  values  placed  on  certain  fixtures,  etc.,  by  defendants,  when 
the  means  of  knowledge  were  as  equally  available  to  him  as  to 
defendants. 

Estoppel  to  besoini).  Where  plaintiff,  who  owned  a  farm,  ex- 
changed the  same  for  defendants'  stock  of  dry  goods,  and  con- 
tinued to  sell  from  such  stock  for  four  months  thereafter,  such 

2  conduct,  as  a  matter  of  law,  precluded  a  subsequent  rescission 
of  the  contract  on  the  ground  that  defendants  had  defrauded 
him  by  placing  too  great  a  valuation  on  the  stock. 

Chattel  Mortgage:  parol  tariance:  Foreclosure  clav^e.  Where 
one  gives  a  chattel  mortgage  which  provides  that  if  the  mort- 
gagee shall  deem  himself  unsafe  he  may  foreclose,  under  an  al* 
8  legation  of  fraud,  parol  evidence  is  not  admissible  to  show  an 
agreement  that  the  mortgage  should  not  be  foreclosed  within 
a  year,  unless  the  mortgagor  was  Induced,  in  signing  It,  to  be- 
lieve that  it  contained  stipulations  not  included  therein. 

'Appeal  from  Cerro  Oordo  District  Court. — "Kon.  0.   H. 
Kelly,  Judge. 

Wednesday,  Ootobee  28,  1901. 

The  plaintiff  exchanged  210  acres  of  land  in  Moody 
county,  S.  D.,  for  a  stock  of  goods  at  Clear  Lake,  Iowa.  The 
farm  was  incumbered,  and  for  computed  difference  in  value 
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he  executed  his  note  to  defendant  Howe  for  $1,452,  payable 
in  one  year,  and  secured  it  by  chattel  mortgage  on  the  stock. 
January  11,  1897,  this  mortgage  -was  foreclosed,  and  the 
stock  bid  in  by  Howe  for  precisely  enough  to  satisfy  the  debt. 
This  action  was  begun  April  22,  1897.  In  it  the  defendants 
are  alleged  to  l\ave  conspired  to  obtain,  and  in  pursuance 
thereof  have  obtained,  plaintiff's  land  without  paying  for  it ; 
and  judgment  is  prayed  for  its  value  above  incumbrance,  or 
$3,850.  Issue  was  joined,  and  the  cause  tried  to  a  jury.  Ver- 
dict was  returned  for  plaintiff,  and  judgment  entered  there- 
on.   The  defendants  appeal. — Reversed. 

Cliggitt  £  Rule  and  Stanbery  &  ClarTc  for  appellants. 

Blythe,  Marlcely  &  Smith  and  D.  W.  Hum  for  appellee. 

Ladd^  J. — That  the  plaintiff  was  overmatched  in  ex- 
changing his  farm  of  210  acres  in  ifoody  county,  S.  D.,  for 
the  stock  of  goods  at  Clear  Lake,  Iowa,  this  record  furnishes 
convincing  proof.  But  such  a  result  is  likely  to,  and  often 
does,  occur  in  trades  honestly  conducted ;  and  certainly  this 

record  contains  no  evidence  of  fraud  of  which  he  may 
1  now  complain.     He  was  not  wholly  unsophisticated, 

having  had  2^  years'  experience  in  the  operation  of 
a  general  store,  1  year  in  that  of  a  drug  store,  and  for  a 
short  time  dealt  in  agricultural  implements  though  engaged 
as  a  tiller  of  the  land  for  10  years  previous  to  the  examina- 
tion of  the  stock  of  goods,  evidently  put  together  and  ar- 
ranged for  the  purposes  of  exchange.  If  Carter,  prelimin- 
ary to  the  transaction,  held  himself  out  as  owner,  Moore 
learned  that  the  stock  belonged  to  Howe  before  the  contract 
was  signed.  If  Carter  represented  the  goods  to  be  good  and 
salable,  Moore  had  knowledge  to  the  contrary  before  accept- 
ing them.  Whether  the  cloth  and  velvet  buttons,  the  beaded 
trimmingB,  the  soiled  ladies'  hats,  and  the  cloaks,  all  out  of 
style,  or  some  of  these  were  introduced  in  the  stock  after  the 
contract  was  entered  into,  or  were  overlooked  by  Moore  in 
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his  examination,  is  now  immaterial;  for  he,  with  precisely 
the  knowledge  he  had  at  the  time  of  tjie  trial,  and  knowing 
that  they  were  included  in  the  invoice,  demanded  a  discount 
because  of  their  condition,  and  obtained  it.  Before  the  in- 
ventory was  completed  he  concluded  not  to  take  stock,  and  left 
for  his  hoteL  Doubtless  this  avoided  friction  in  the  invoic- 
ing of  the  fixtures,  as  Carter  completed  it  alone,  and  accord- 
ing to  his  own  notions  as  to  values,  and  what  should  be 
treated  as  fixtures.  But  this,  also,  was  with  full  knowledge 
accepted.  It  is  claimed  that  plaittiff  did  not  observe  the 
holes  gnawed  in  some  of  the  cloaks  by  mice,  nor  the  frayed 
and  faded  condition  of  the  dress  goods,  until  after  he  had 
taken  possession.  But  these  were  open  to  his  inspection,  and 
as  accessible  to  him  as  any  one  else.  What  he  actually  saw 
put  him  on  inquiry,  and,  if  he  did  not  ascertain  their  condi- 
tion, it  was  owing  to  his  own  neglect.  When  the  means  of 
knowledge  are  at  hand,  and  equally  available  to  both  parties, 
and  the  subject  is  alike  open  to  their  inspection,  if  the  pur- 
chaser docs  not  avail  himself  of  these  means  he  will  not  be 
heard  to  say  that  he  has  been  deceived  by  the  vendor's  mis- 
representations. Slaughter  v.  Oerson,  80  U.  S.  379  (20  L. 
Ed.  627)  ;  Bell  v.  Byerson,  11  Iowa,  233;  Poland  v.  Brown- 
ell,  131  Mass.  138  (41  Am.  Eep.  215) ;  Ellis  v.  Andrews, 
56  X.  Y.  83  (15  Am.  Eep.  379).  True,  Carter  bragged  on 
the  goods ;  but  no  more  than  was  permissible,  in  view  of  the 
fact  that  this  did  not  deter  plaintiff  from  examining  them. 
Indeed,  it  appears  that  the  bracing  and  examination  went 
on  at  precisely  the  same  time,  and  that  plaintiff  admits  that 
before  the  completion  of  the  invoice  he  actually  noticed  the 
holes  in  some  of  the  cloaks.  But  there  is  another  circum- 
stance in  the  way  of  a  rescission  by  plaintiff:  Notwithstand- 
ing the  discovery  of  defects  alluded  to,  the  plaintiff  contin- 
ued to  treat  the  stock  as  his  own  and  sell  therefrom  up  to 
January  11,  1896, — nearly  four  months  after  the  trade. 
Upon  the  discovery  of  the  imposition,  if  any,  practiced  upon 


Digitized  by 


Google 


Oct.  1901]  Moore  v.  Howe.  65 

him,  he  should  have  made  his  stand.  A  party  to  an  agree- 
ment induced  by  fraud  or  deceit  is  held  to  the  duty  of  elect- 
ing either  to  execute  or  rescind  the  contract  at  the  time  oi 
discovering  the  wrong,  or  within  a  reasonable  time  thereafter. 
Rawson  v.  Earger,  48  Iowa,  260.  Sometimes  this  question 
as  to  what  is  a  reasonable  time  is  for  the  jury,  but  we  have 
no  hesitancy  in  saying,  as  a  matter  of  law,  that  the  retention 
of  a  retail  stock  of  goods,  and  sale  therefrom  in  the  ordinary 
course  of  business,  and  appropriating  the  proceeds  thereof, 
for  nearly  four  months  after  acquiring  knowledge  of  the 
alleged  fraud,  will  preclude  a  subsequent  rescission  of  the 
contract  Such  treatment  of  the  property  is  an  unequivocal 
election  to  accept  the  goods  and  carry  out  the  contract.  Tak- 
ing any  benefit  or  changing  the  condition  of  the  property 
bought  after  learning  of  the  fraud  has  been  adjudged  a 
waiver  of  the  right  to  rescind.  Cobh  v.  Hatfield,  46  N.  T. 
533 ;  Negley  v.  Lindsay,  67  Pa.  217  (5  Am.  Rep.  427).  Con- 
tinued dealing  with  or  use  of  the  goods  purchased  in  refer- 
ence to  the  fraudulent  transaction  as  if  it  were  subsisting 
and  binding  is  also  such  a  waiver.  Bassett  v.  Brown,  106 
Mass.  651 ;  ScUffer  v,  Dietz,  83  K  T.  300 ;  Foster  v.  Bow- 
ley,  110  Mich.  63  (67  N.  W.  Eep.  1077).  Having  made  his 
election,  plaintiff  must  abide  by  it. 

n.     The  evidence  tended  to  show  that  Carter  induced  . 
some  one  to  buy  sugar  of  plaintiff  during  the  invoice,  and 
also  that  the  latter  turned  a  safe  over  to  his  agent  at  a  fixed 

price.     The  defendants  insisted  that  these  transac- 
2  tions  amounted  to  an  acceptance  of  the  stock,  and, 

when  the  plaintiff  hesitated  to  consummate  the  trade, 
threatened,  through  their  attorney,  to  bring  suit.  After  some 
parley  the  amount  of  the  invoice  was  reduced  about  $200, 
80  as  to  leave  the  excess  of  the  stock  above  plaintiff's  interest 
in  the  land  exactly  equal  to  the  mortgage  thereon;  and  he 
executed  a  chattel  mortgage  on  the  stock,  securing  payment 
thereof.  Before  doing  so,  however,  plaintiff  insists  the  de- 
Vol.  115  la— 6 
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fendants,  thfo:ugh  their  attorney,  promised  not  to  record  the 
mortgage,  and  not  to  foreclose  it  within    one   year. 
3  That  instrument  provided,  among  other  things,  that, 

"should  the  said  D.  D.  Howe  at  any  time  deem  him- 
self unsafe,  then  it  shall  be  lawful  for  said  D.  D.  Howe,  his 
heirs,  agents,  or  assigns,  to  take  the  property,  and,  after 
giving  ten  days'  notice  and  place  of  sale,  *  *  *  to  sell 
said  property  at  public  sale,  whether  said  debt  is  due  or  not." 
It  was  executed  September  12,  1896,  and  foreclosed  on  the 
eleventh  day  of  January,  following.  The  conditions  of  the 
mortgage  were  not  concealed  from  plaintiff,  nor  does  he  pre- 
tend to  have  been  ignorant  of  its  contents  at  the  time  of  its 
execution.  His  claim,  in  substance,  is  that  he  was  induced 
to  give  a  mortgage  authorizing  Howe  to  foreclose  whenever 
he  should  feel  insecure  by  an  oral  promise  not  to  foreclose 
within  one  year.  He  now  urges  that  foreclosure  according 
to  the  terms  of  the  contract  has  established  the  secret  intent 
.of  the  mortgagee  to  violate  his  oral  promise,  and  thereby  the 
^design  of  obtaining  the  farm  without  compensation  has  been 
iproven.  Promises  are  often  the  devices  resorted  to  for  the 
purpose  of  accomplishing  fraud,  and  sometimes  the  most 
.eflfectual  means  to  that  end.  Goodwin  v.  Home,  60  N.  H. 
486 ;  Russ  Lumber  &  Mill  Go,  v.  Micscupaibe  Land  &  Water 
Co.,  120  Cal.  521  (52  Pac.  Rep.  995,  65  Am.  St.  Rep.  186)  ; 
Sweet  V,  Kimball  166  Mass.  332  (44  N.  E.  Rep.  243,  56 
Am.  St.  Rep.  406)  ;  Lee  v,  Lemart,  26  Kan.  Ill;  Swift  v. 
Hounds,  19  R.  I.  527  (35  Atl.  Rep.  45,  33  L.  R.  A.  561,  61 
Am.  St.  Rep.  791)  ;  Cooley,  Torts,  487.  Such  are  cases  of 
(Concealed  insolvency,  where  the  purchase  is  with  intention 
not  to  pay.  But  we  have  discovered  no  case  where  parol 
proof  of  such  a  promise  has  been  received  in  evidence  where 
the  parties  have  reduced  their  agreement  on  the  subject  to 
writing.  To  hold  evidence  of  an  oral  promise  admissible 
under  such  circumstances  would  result  in  frittering  away 
both  the  rule  excluding  oral  proof  contradicting  the  terms  of 
a  written  instrument,  and  that  forbidding  testimony  of  ar- 
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rangements  preceding,  and  usually  held  to  have  been  merged 
in,  the  written  agreement.  For  all  that  would  be  necessary 
to  secure  the  admission  of  such  evidence  would  be  an  aver- 
ment of  fraud,  which  might  be  established  by  showing  a 
different  oral  understanding,-  otherwise  held  to  have  been 
merged  in  the  writing,  and  a  breach  thereof  in  carrying  out 
the  written  instead  of  the  preceding  oral  contract.  We  are 
not  ready  to  indorse  any  such  doctrine.  The  plaintiff  knew  or 
is  at  least  presumed  to  have  known,  the  contents  of  the  mortr 
gage  before  signing  it ;  and  if  there  was  any  understanding, 
contrary  to  its  provisions,  prior  to  its  execution,  it  may  not 
be  shown,  as  the  written  agreement,  finally  executed,  is  con- 
clusively presumed  to  be  that  intended  by  the  parties.  Un- 
der the  allegation  of  fraud,  no  evidence  was  admissible  of 
any  of  the  negotiations  leading  up  to  the  making  of  the  mort- 
gage, unless  it  appeared  that  plaintiff  believed,  and  was 
induced  to  believe,  in  signing  it,  that  it  contained  conditions 
or  stipulations  not  included  therein,  or  omitted  some  that  he 
was  led  to  suppose  were  included. 

III.  We  have  been  unable,  after  a  most  careful  exam- 
ination of  the  record,  to  discover  any  evidence  of  fraud  of 
which  the  plaintiff  may  complain.  The  verdict  is  entirely 
without  support  in  the  evidence.  That  this  is  a  second  ver- 
dict furnishes  no  reason  for  not  setting  it  aside,  when  not 
based  on  proof  suflScient  to  sustain  it.  Carlin  v.  Railroad 
Co.j  37  Iowa,  316;  State  v.  Billings,  81  Iowa,  100.— Ke- 

VEKSED. 

Sherwin,  J.,  took  no  part. 


Andrew  Thompson,  Appellant,  v.  Niles  &  Wattbbs. 

Convicts:  certificates  of  deposit:  Payment  to  warden.  Code, 
section  5683,  providing  that  the  warden  shall  "receive  and  care 
for  any  property"  a  convict  may  have  on  his  person  on  enter- 
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ing  the  prison,  doeff  not  authorize  the  warden  to  receive  pay- 
ment of  a  certificate  of  deposit  belonging  to  a  convict,  and  such 
payment  is  at  the  bank's  risk. 

Appeal  from  Janes  District  Court — -Hon.  H.  M.  Remlby, 

Judge. 

Wednesday,  Ootobek  28, 1901. 

Action  for  judgment  on  a  certificate  of  deposit  issued 
by  the  defendants,  a  co-partnership  doing  a  general  banking 
business.  The  defendants  answered,  pleading  payment  and 
that  the  action  is  barred.  A  jury  was  waived,  the  case  tried 
to  the  court,  and  judgment  rendered  dismissing  plaintiff^s 
petition  and  for  cost5,  from  which  he  appeals. — Reversed. 

B,  E.  Rinehart  and  M.  W.  Herrich  for  appellant. 

Ellison,  Ercanhrack  &  Lawrence  for  appellee. 

Given,  C.  J. — I.  There  is  no  dispute  as  to  the  facts. 
They  are  as  follows:  Plaintiff  was  committed  to  the  state 
penitentiary  at  Ft.  Madison  for  a  term  of  years,  and  at  the 
time  of  his  commitmeait  had  $3  in  money  on  his  person, 
which  he  soon  used.  During  his  confinement  in  that  prison 
the  prison  authorities  received  for  him  about  $500  of  a 
bequest  made  to  him.  The  prison  clerk  by  his  direction 
depoisited  $300  of  this  money  in  a  bank  at  Ft  Madison,  and 
receivevi  a  certificate  of  deposit,  payable  in  one  year,  with  5 
per  cent  interest.  This  certificate  never  came  into  the  per- 
sonal possession  of  the  plaintiff,  but  was  kept  by  the  warden. 
The  plaintiff  was  transferred  to  the  penitentiary  at  Anamosa 
for  confinement,  and  said  certificate  was  sent  to  Warden  Barr, 
of  that  prison.  Plaintiff  indorsed  said  certificate,  and  at 
his  request  Warden  Barr  collected  money  thereon,  $309,  and 
deiposited  the  same  in  the  defendant's  bank,  and  received 
from  defendants  a  certificate  of  deposit  as  follows: 
"$309.00.     Niles  &  Watters,    Bankers.      Anamosa,    Iowa, 
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Feb.  1,  1892.  Andrew  Thompson  has  deposited  with  this 
<bank  three  hundred  &  nine  dollars,  payable  to  the  order  of 
himself  in  current  funds,  with  interest  at  5  per  oent,  12 
months  after  this  date,  without  interest  after  due.  Not 
Bubject  to  check.  No.  9,338.  [Signed]  T.  W.  Shapley, 
Cashier."  Warden  Barr  kept  the  certificate  until  the  expira- 
tion of  his  term  of  office,  when  he  turned  it  over  to  his  suc- 
cessor, P.  W.  Madden.  W.  C.  Qilbrath  became  clerk  of  the 
Anamosa  prison,  and  was  introduced  as  such  by  Warden 
Madden  to  the  defendant.  On  February  1,  1893,  Gilbrath, 
being  then  clerk,  as  aforesaid,  presented  said  last-mentioned 
certificate  of  deposit,  without  plaintiff's  indorsement  thereon, 
and  without  plaintiff's  knowledge  or  request,  to  the  defend- 
ants for  payment,  and  tliey  paid  the  same  to  him  in  full, 
and  he  surrended  the  certificate.  Gilbrath  failed  to  account 
for  the  money.  Plaintiff  demanded  of  defendants  that  they 
pay  him,  which  they  refused  to  do,  and  thereupon,  on  Auguit 
26/  1899,  this  action  was  begun. 

II.  The  contention  is  whether  payment  of  the  cer- 
tificate to  Gilbrath  without  the  order  of  the  plaintiff  was 
•authorized.  Section  5683  of  the  Code  is  as  follows:  "The 
warden  shall  receive  and  care  for  any  property  any  convict 
may  have  on  his  penson  upon  entering,  and  if  convenient 
place  the  same,  if  money,  at  interest  for  the  owner's  use,  keep- 
ing an  account  thereof,  and  on  the  discharge  of  the  convict 
return,  and  if  money  repay  the  same  with  interest  so  earned, 
to  him  or  his  legal  representatives,  unless  in  the  meantime 
it  has  been  previously  disposed  of  according  to  law." 
Defendants  contend  that  under  this  section,  and  sec- 
tion 5666,  charging  the  warden  with  enforcing  disci- 
pline, the  warden  has  the  right  to  receive  and  care 
for  money  or  property  which  the  convict  has  on 
his  person  upon  entering,  "or  that  comes  to  him  at 
the  prison  during  the  time  of  his  imprisonment,"  and  there- 
fore might  rightfully  receive  this  payment,  and  that  Gil- 
brath, as  prison  clerk,  might  receive  it  for  him.     Plaintiff 
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contends  that  said  section  5683  only  gives  the  warden  the 
right  to  receive  and  care  for  property  and  money  on  the  con- 
vict's person  upon  entering,  and  that,  as  this  certificate  was 
received  after,  the  warden's  possession  was  not  under  the 
statute,  but  by  reason  of  plaintiff'*  request  as  to,  and  his 
indorsement  of,  the  Ft.  Madison  certificate ;  also  that,  even  if 
the  warden  had  a  right  to  receive  payment,  no  such  right  was 
given  to  the  clerk.  As  we  view  the  case,  we  need  not  deter- 
mine \vhether  section  5683  applies  to  money  br  other  prop- 
erty received  after  entering,  nor  whether  authority  to  the 
warden  is  authority  to  the  clerk.  We  think  it  entirely  clear 
that  neither  the  warden  nor  the  clerk  had  any  right  to 
receive,  nor  the  defendant  to  make,  payment  of  this  certifi- 
cate, without  the  order  of  the  plaintiff.  The  fact  of  plain- 
tiff's conviction  and  imprisonment  did  not  disqualify  him 
from  transacting  business  touching  his  own  property.  He 
could  give  and  receive  conveyances,  notes,  or  other  obliga- 
tions, and  make  and  draw  deposits.  True,  the  fact  of  his 
imprisonment  might  render  it  nece:issary  at  times  that  he 
act  through  others;  but  that  does  not  disqualify  him  from 
receiving,  holding,  or  disposing  of  property  in  the  usual  man- 
ner. Concede  that  this  certificate  comes  under  section  5683; 
what  was  the  warden's  right  with  respect  to  it?  The  cer- 
tificate was  property,  not  money,  and  the  warden's  rights 
were  to  "receive  and  care  for"  it,  and  to  return  it  on  the 
discharge  of  the  convict,  "unless  in  the  meantime  it  has  been 
previously  disposed  of  according  to  law."  This  certificate 
could  not  be  disposed  of  according  to  law  without  the  plain- 
tiff's order,  so  long  as  he  lived  and  was  mentally  capable  of 
giving  an  order.  To  illustrate,  let  us  assume  it  was  a  deed 
to  real  estate,  a  promissory  note,  a  watch,  or  the  like,  that 
the  warden  received;  would  it  bo  contended  that  he  might 
sell  and  transfer  the  property  without  the  owner's  consent  ? 
Surely  not  It  is  argued  that  the  warden,  and  through  him 
the  clerk,  was  the  agent  for  the  plaintiff,  and  as  such  might 
receive  the  payment.     The  extent  of  the  agency  was  "to  re- 
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ceive  and  care  for,"  not  to  sell  or  collect.  It  was  not  neces- 
sary to  discipline  that  this  certificate  should  be  collected 
without  the  consent  of  the  plaintiflF,  but^  on  the  contrary, 
the  exercise  of  such  power  would  tend  to  insubordination. 

III.  There  is  no  merit  in  the  plea  of  the  statute  of 
limitations.  The  action  is  upon  the  written  certificate  of  de- 
posit, dated  February  1,  1892,  due  in  one  year,  and  this 
action  was  begim  August  26,  1899, — ^but  little  over  six  years 
after  the  maturity  of  the  paper. 

We  are  of  the  opinion  that  the  court  erred  in  dismissing 
plaintiff's  petition,  and  that,  under  the  undisputed  evidence, 
judgment  should  have  been  rendered  in  favor  of  plaintiff 
for  the  amount  claimed. — Beversed. 


State  of  Iowa  v.  J.  A.  Tract,  Appellant 


Disbarment:  authobitt  op  judge  to  direct  msTrruTiON  op  disbab- 
MENT  pboceedinos.  Gode,  section  325,  provides  that  proceedings 
to  suspend  an  attorney  may  be  commenced  by  the  direction  of 
the  court  or  on  motion  of  an  individual;  that  in  the  former 
case  the  court  must  direct  an  attorney  to  draw  up  the  accusar 

1  tion.  and  in  the  latter  the  accusation  must  be  drawn  up  by  tho 
person  making  it  Held  that  where  an  individual  mailed  an 
affidavit  to  a  judge,  in  vacation,  charging  an  attorney  with  un* 
professional  conduct,  the  judge  was  authorized,  when  sitting 
as  a  court,  to  direct  disbarment  proceedings  to  be  begun  in  the 
name  of  the  state,  and  to  appoint  attorneys  to  prosecute  the 
case. 

Jucoment:  Reprimand,  In  a  proceeding  to  revoke  Or  suspend  an 
attorney's  license,  under  Code,   sections  323,   324,  where  the 

2  court  fails  to  find  the  defendant  guilty  it  has  no  power,  on 
dismissing  the  charges,  to  render  judgment  ''that  the  defendant 
be  reprimanded,"  and  for  costs. 

Is  appealable,    a  judgment,  in  a  proceeding  to  disbar  an  attorney, 

3  "that  defendant  be  reprimanded,"  and  for  costs,  amounting  to 
161.  is  appealable. 

Ladd.  J.,  dissenting. 
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Appeal  fpom  Buena  Vista  Distinct  Court. — Hon.  F.  II.  IIel- 

SELL^  Judge. 

Thursday,  Ootorer  24,  1901. 

This  is  a  proceeding  tinder  the  Code  to  revoke  or  sus- 
pend the  license  of  the  defendant  attorney  and  counselor  at 
law.  Upon  trial  had  judgment  was  rendered  as  follows :  "It 
is  ordered  by  the  court  that  the  defendant  be  reprimanded, 
which  was  done  at  this  time  by  the  court;  and  it  is  further 
ordered  and  adjudged  by  the  court  that  the  plaintiff,  state  of 
Iowa,  do  have  and  recover  of  the  defendant,  J.  A.  Tracy, 
the  sum  of  sixty-one  85-100  dollars  as  costs  and  charges  in 
this  hearing,  and  that  execution  issue  therefor.  Cause  for 
further  proceeding  is  dismissed."  Defendant  appeals. — Be- 
versed. 

F.  F,  Faville  for  appellant. 

77.  F,  Schultz  for  the  State. 

I 

Given,  C.  J. — I.  Appellant's  first  contention  is  "that 
the  court  did  not  have  jurisdiction  to  try  the  case,  for  the 
reason  that  the  proceedings  were  not  commenced  in  the  man- 
ner provided  by  section  325  of  the  Code.''  Said  section  is  as 
follows:  "See.  325.  Proceedings,  How  Begun.  The 
1  proceeding  to  remove  or  suspend  an  attorney  may 

be  commenced  by  the  direction  of  the  court,  or  on 
motion  of  any  individual.  In  the  former  case,  the  court 
must  direct  some  attorney  to  draw  up  the  accusation;  in  the 
latter,  the  accusation  must  be  d^a^vn  up  and  sworn  to  by  the 
person  making  it."  One  Penfield  mailed  to  Hon.  F.  H. 
Ilelsell,  judge  of  the  said  court,  in  vacation,  an  affidavit 
charging  the  defendant  with  certain  improfej^sional  conduct 
as  an  attorney,  and  asking  that  he  be  disbarred.  Judge 
Helsell  ordered  that  the  affidavit  be  filed,  and  the  defendant 
notified  to  appear  on  the  second  day  of  the  next  term.     On 
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said  second  day  Judge  Helsell  received  another  affidavit 
from  Penfield,  to  the  effect  that  he  was  too  poor  to  pay 
attorney's  fees,  and  asking  that  the  proceeding,  be  docketed 
in  the  name  of  the  state,  and  that  the  county  attorney  be 
appointed  to  prepare  and  prosecute  charges  for  disbarment  of 
the  defendant.  The  court  ordered  the  case  docketed  in  the 
name  of  the  state,  and  appointed  Attorneys  H.  F.  Shultz 
and  E.  M.  Duroe  to  prepare  charges  and  prosecute  the  case. 
They  preferred  charges,  and  defendant  appeared  thereto,  and 
pleaded  not  guilty,  whereupon  trial  was  had.  The  defend- 
ant' contends  that  a  judge  in  vacation  cannot  direct  such 
proceedings;  that  it  can  only  he  by  the  court  in  session. 
This  is  correct,  but,  the  alleged  misconduct  having  been 
brought  to  the  knowledge  of  the  judge  by  the  affidavit  of 
Penfield,  he  might  properly,  when  sitting  as  a  court,  direct 
proceedings  to  be  begun  and  prosecuted  as  was  done.  Not- 
withstanding the  filing  of  the  affidavit  of  Penfield,  this  pro- 
ceeding was  upon  the  direction  of  the  court,  and  the  court 
had  complete  jurisdiction  to  hear  the  cases. 

II.  Defendant's  -remaining  contention  is  that  the  court 
had  no  authority  to  render  the  judgment  that  it  did.  This 
is  a  proceeding  under  the  Code,  sections  323  and  324  of 

which  provide  that  revocation  or  suspension  of  the  li- 
2  cense  is  to  follow  conviction.     In  this  case  the  court 

failed  to  find  the  defendant  guilty,  dismissed  the 
charges  against  him  "for  further  proceedings,"  and  yet  ren- 
dered judgment  "that  the  defendant  be  reprimanded,"  and 
for  costs.  The  defeniiant  not  being  found  guilty,  a  judgment 
discharging  him  from  further  answering — or,  in  other  words, 
a  dismissal  of  the  charges — was  the  only  judgment  that  could 
be  rendered.  If  he  had  been  found  guilty,  judgment  sus- 
pending or  revoking  his  license  is  the  only  judgment  author- 
ized by  the  Code.  Defendant's  counsel  concede  that  courts 
have  the  inherent  right  to  censure  counsel  for  unprofessional 
<5onduct  in  open  court,  but  insist — and  correctly  so — ^that 
judgment  of  reprimand  is  unauthorized  in  this  proceeding, 
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# 

and  especially  so  where  there  has  not  been  a  finding  of  guilt. 

Appellee's  counsel  contends  that  the  judgment  is  for 

costs  only,  and,  as  the  costs  are  less  than  $100,   no  appeal  lies. 

It  certainly  means  more  than  the  costs  to  the  defend- 

3  ant  to  have  it  stand  of  record  as  the  judgment  of  the 

court  that  he  "be  reprimanded."     He  has  a  right  to 

have  that  judgment  reviewed  in  this  court 

It  is  said  that  he  did  not  move  the  lower  court  to  retax 
the  co«ts,  and  therefore  cannot  be  heard  to  question  their 
taxation  to  him  in  this  court,  but^  as  we  have  seen,  there  is 
more  than  costs  involved  in  the  judgment. 

Appellee's  counsel  contend  that  we  have  no  jurisdiction 
to  consider  this  appeal,  for  reasons  stated,  and  renews  the 
motion  to  dismiss  the  appeal  heretofore  passed  upon.  We 
see  no  reason  for  changing  our  former  ruling. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  is  beversed. 

I^DD,  J.  (dissenting). — I  think  the  judgment  in  this 
case  no  more  in  legal  effect  than  a  dismissal  of  the  proceed- 
ing and  the  taxation  of  the  costs  to  ithe  wrong  party.  The 
judgment  for  costs,  being  for  less  than  $100,  is  not  appeal- 
able. Matters  of  reproof  or  reprimand  are  exclusively  within 
the  discretion  of  the  court  administering  them,  and  can  form 
no  part  of  a  legal  judgment  in  any  case.  For  these  reasons, 
the  appeal  should  be  dismissed. 


Annie  Oleson,  Administratrix,  Appellant,  v.  The  Maple 
Grove  Coal  and  Mining  Company. 

Injury  to  Miner:  conteibutory  negligence:  Assuming  risk  of 
employment.  Where  decedent,  a  miner,  was  kiUed  in  taking 
out  a  piHar  of  coal  which  had  been  left  for  the  support  of  the 

1  roof,  but  there  was  no  evidence  that  he  called  for  any  props 
which  were  not  furnished,  and  it  affirmatively  appeared  that  he 
knew  th^  coal  was  crumbling  because  of  the  weight  of  the  roof^ 
the  court  properly  directed  a  verdict  for  the  defendant 
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Duty  of  masteb.    The.  doctrine  that  a  master  must  supply  a  safe 
t    place  for  the  servant  to  work  does  not  apply  where  the  place 
becomes  unsafe  during  the  progress  of  the  work. 

]A.fpeai  from  Polk  District  Court. — Hon.  C.  A.  Bishoi*, 

Judge. 

Thuksday,  October  24,  1901. 

Action  to  recover  damages  for  the  death  of  plaintiffs 
decedent,  Ole  Oleson,  resulting  from  an  accident  in  defend- 
ant's coal  mine  alleged  to  have  been  due  to  defendant's  neg- 
ligence. At  the  conclusion  of  plaintiff's  evidence  the  court, 
on  motion,  directed  a  verdict  for  defendant  From  a  judg- 
ment on  this  verdict,  plaintiff  appeals. — Affirmed. 

C.  C.  Cole  and  W.  H.  Redman  for  appellant. 

Phillips,  Ryan  &  Ryan  for  appellee. 

McGlain,  J. — The  evidence  shows  that  decedent,  who 
was  an  experienced  coal  miner,  went  to  work  on  the  morning 
of  the  day  of  the  accident  at  drawing  a  pillar  in  defendant's 
coal  mine.     The  operation  consisted  of  taking  out 'a 
1  pillar  of  coal  which  had  been  left  to  support  the  roof. 

The  taking  out  of  the  pillars  is  the  last  thing  to  be 
done  when  the  mine  or  any  part  of  it  is  about  to  be  aban- 
doned, and  is  attended  with  considerable  danger.  Decedent 
was  working  at  his  option,  being  paid  by  the  ton.  A  witness 
testified  that  he  had  himself  two  or  three  days  before  quit 
working  at  the  pillar  in  question  because  he  had  heard 
the  roof  cracking  and  thought  that  the  work  was  dangerous, 
and  had  so  advised  the  foreman.  The  plaintiff's  first  con- 
tention is  that  defendant  is  liable  because  the  foreman  di- 
rected decedent  to  go  to  work  at  a  dangerous  place,  without 
advising  him  of  the  danger.  But  there  is  no  evidence  that 
the  foreman  advised  decedent  to  work  at  this  place,  or  that 
the  foreman  negleoted  to  advise  deoedent  of  the  danger.    It 
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is  true  that  there  is  evidence  that  it  is  the  business  of  the 
foreman  in  general  to  direct  the  men  where  to  work,  but  there 
is  no  evidence  whatever  that  any  such  direction  was  given  in 
this  case,  nor  is  there  any  evidence  that  the  danger  was 
greater  than  that  usually  incident  to  the  tearing  out  of  the 
pillars.  The  method  of  providing  against  accident  in  such 
cases  is  for  the  miner  to  put  up  props  to  prevent  the  falling 
of  the  roof,  and  this  it  seems  plaintiff  did  not  do.  The  duty 
of  the  defendant  in  this  respect  was  to  'Oceep  a  sufficient 
•upply  of  timber  to  be  used  as  props  convenient  and  ready 
for  use,"  and  "send  such  props  down  when  required,  and  de- 
liver them  to  the  places  where  needed."  Code^  section  2489. 
'The  evidence  shows  that  it  was  customary  for  the  miner  to 
call  for  props  when  required,  arid  for  the  mine  operator  to 
send  them  down.  There  is  no  evidence  whatever 
that  decedent  called  for  props  which  were  not  furnished.  We 
cannot  find  that  there  was  any  failure  of  defendant  to  do 
everything  required  by  the  statute  in  this  respect,  and  it  does 
not  therefore  appear  that  defendant  was  liable  under  Code, 
section  2492,  for  "culpable  negligence,"  as  defined  in  that 
section.    Corson  v.  Coal  Co,,  101  Iowa,  224. 

Moreover,  it  aflSrmatively  appears  that  decedent  knew  for 
himself  nearly  four  hours  before  the  accident  that  the  coal 
was  crumbling  by  reason  of  the  weight  of  the  roof,  and  that 
the  place  was  therefore  dangerous.  Even  if  the  foreman  had  di- 
rected him  to  work  in  this  dangerous  place  without  advis- 
ing him  of  the  danger,  and  he  afterwards  became  aware  of 
that  fact,  he  was  guilty  of  contributory  negligence  in  not 
propping  the  roof  or  abandoning  the  work.  OlseU'  v.  Mc- 
Mullen,  34  Miim.  94  (24  K  W.  Eep.  318)  ;  Naylor  v.  Rail- 
way Co,,  53  Wis.  661  (11  K  W.  Rep.  24)  ;  Ferigo  v.  Rail- 
road Co.,  52  Iowa,  276.  The  employe  "is  bound  to  take  no- 
tice of  the  ordinary  operation  of  familiar  natural  laws,  and 
to  govern  himself  accordingly.  Failing  to  do  so,  he  takes 
the  consequences.  He  cannot  charge  such  conse- 
quences    upon     the     master,     when     he     can      see     that 
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which  is  open  and  apparent  to  a  person  of  ordinary  intelli- 
gence."   Swanson  v.  Railway  Co,,  68  Minn.  184  (70 
2  N.  W.  Kep.  978).    The  dcctrine  that  the  master  must 

provide  a  safe  place  has  no  application  to  a  case 
where  the  place  becomes  unsafe  during  the  proffress  of  the 
work.  As  to  such  danger,  thelawonlyrequiresreasonablecare 
to  employ  competent  men  and  provide  suitable  material.  Pe- 
taja  V.  Mining  Co.,  106  Mich.  463  (64  N.  W.  Rep.  335,  66 
K  W.  Rep.  951,  32  L.  R.  A.  435,  58  Am.  St. 
Rep.  505).  There  was  no  evidence  therefore  of  any 
negligence  on  the  part  of  defendant,  and  there  was  un- 
contradicted evidence  of  the  contributory  negligence  of  plain- 
tiff. Under  such  circumstances,  it  was  proper  for  the  court 
to  direct  a  verdict  for  defendant.  Tobey  .v.  Railway.  Co,, 
94  Iowa,  256;  BarnhaH  v.  Railway  Co,,  97  Iowa,  654; 
Meyer  v.  Houck,  85  Iowa,  319. — Affiemed. 


First  National  Bank- of  What  Cheer  v.  George  Wii.lif. 

et  aL,  Appellant.    J.  L.  Mitchell  v.  George  Willie     m  aS 

i      7       A  Hi.  *12l  850 

et  aL^  Appellant.  -  ?7\ 

Wills:  construction:  Homestead.  Where  a  testator  devised  all 
his  property  to  the  use  of  his  widow  for  her  life,  and  stipu- 
lated that  after  her  death  whatever  remained  should  he  divided 
among  three  children,  the  share  received  by  each  child  was  not 
one  in  the  homestead,  though  the  estate  divided  among  the* 
children  consisted  entirely  of  the  proceeds  of  the  same,  pre- 
cluding attachment  by  his  creditors  under  Code,  section  2985 
providing  that,  if  there  be  no  surviving  husband  or  wife,  of  the 
owner  of  a  homestead,  the  same  shall  descend  to  the  issue  oi 
either  husband  or  wife,  and  shall  be  exempt  from  all  anteced- 
ent debts  of  their  parents  or  themselves. 

Appeal  from  Keokuk  District  Court. — Hon.  A.  R.  Dewey, 

Judge. 

Thursday,  Octorer  24,  1901. 
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These  are  actions  on  promissory  norcs,  in  each  of  whicli 
the  plaintiff  sued  out  a  writ  of  attachment,  and  garnislicd 
the  executor  of  the  estate  of  defendant's  father  for  the  share 
of  the  estate  to  which  defendant  was  entitled  by  will.  The 
court  overruled  a  motion  to  discharge  the  garnishee,  based 
on  the  ground  that  the  fund  in  the  hands  of  the  executor  con- 
sisted of  the  proceeds  of  the  homestead  belonging  to  I  lie 
father  at  the  time  of  bis  death,  and  that  defendant's  share 
thereof  was  therefore  exempt  from  his  debts,  and  sustained 
a  motion  for  judgment  against  the  garnishee,  from  which 
ruling  defendant  appeals. — Affirmed. 

Bolton^  McCoy  &  Bolton  for  appellant, 

(7.  M,  Brown  for  appellee. 

McClain,  J. — Code,  section  2985,  provides  that  on  the 
death  of  the  owner  of  the  homestead  the  surviving  husband 
or  wife  according  to  the  rules  of  descent,  unless 
in  lieu  of  a  distributive  share  of  the  real  estate 
of  the  deceased;  ^Tbut  if  there  be  no  survivor,  the 
homestead  descends  to  the  issue  of  either  husband 
or  wife  according  to  the  rules  of  descent,  unless 
otherwise  directed  by  will,  and  is  to  be  held  by  such  issue 
exempt  from  any  antecedent  debts  of  their  parents  or  their 
own,  except  those  of  the  owner  thereof  contracted  prior  to 
its  acquisition."  Under  this  section  it  has  been  held  that, 
even  though  the  survivor  retains  the  homestead  for  life,  the 
heirs  inherit  the  remainder  free  from  debts  {Johnson  v,  Oay- 
lord,  41  Iowa,  362),  and  that  where,  in  making  distribution 
of  the  homestead,  sale  thereof  is  necessary,  the  proceeds  pass 
to  the  heirs  exempt  from  their  debts.  Kite  v.  Kite^  79  Iowa, 
491.  In  Reifenstahl  v.  OsbomCy  ^^  Iowa,  567,  it  was  held 
that  a  conveyance  of  the  homestead  by  husband  and  wife  to 
their  son,  with  reservation  to  occupy  during  life,  did  not  en- 
title him  to  hold  the  remainder  exempt  from  his  own  debts ; 
and  while  it  is  said  in  that  case,  approving  a  suggestion  in 
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Moninger  v.  Ramsey,  48  Iowa,  368,  that  if  the  property 
passes  by  will  to  the  same  persons  and  in  the  same  propor- 
tions as  if  the  owiier  of  the  homestead  died  intestate  the 
shares  of  the  devisees  will  be  exempt  from  their  debts,  as  in 
ease  of  intestate  succession,  yet  it  is  held  that,  even  if  the 
conveyance  with  reservation  of  life  occupancy  to  the  grantors 
were  to  be  regarded  as  a  devise  by  will,  the  remainder  to  the 
son  would  not  be  exempt  from  debts,  for  the  conveyance  "ma- 
terially changed  the  rights  of  the  parties  from  what  they 
would  have  been  if  they  had  taken  by  descent  as  contemplated 
by  the  statute."  Defendant  in  this  case  does  not  acquire 
under  the  will  the  same  share  which  he  would  have  had  by 
descent,  but  a  greater  share,  by  reason  of  the  fact  that  by 
will  the  estate  is  given  to  Ihree  of  testator's  children,  exclud- 
ing entirely  the  issue  of  a  fourth  child.  Therefore,  while 
conceding  that,  if  the  will  makes  the  same  disposition  of  the 
homestead  which  would  be  made  by  the  rule  of  descent  in 
the  absence  of  will  the  devisees  are  entitled  to  the  same 
exemption  as  though  no  will  had  been  made,  we  must  hold 
that,  where  the  shares  under  the  will  are  different  from  what 
they  would.be  by  descent,  the  devisees  are  not  entitled  to  their 
exemption,  for  the  statute  does  not  so  provide.  The  will  in 
this  case,  however,  does  not  make  any  specific  provision  as 
to  the  disposition  of  the  homestead,  but  directs  in  general 
terms  that  the  widow  shall  have  for  her  use  and  support  dur- 
ing her  natural  life  all  testator's  estate,  real  and  personal, 
and  that  the  executor  named  shall  dispose  of  any  and  all  of 
the  property,  and  apply  the  proceeds  therefrom  to  the  main- 
tenance of  the  wife,  and  then  continues :  "After  the  death 
of  my  wife  it  is  my  wish  that  whatever  of  my  estate  may  be 
left  after  paying  all  just  claims  against  the  same,  let 
my  executor  divide  the  same,  share  and  share  alike,  equally 
between  the  three  children  named,''  of  which  defendant  is 
one.  These  provisions  clearly  negative  any  idea  that  a  share 
in  the  homestead,  as  such,  is  to  pass  to  defendant.  And  it  is 
immaterial  that  in  fact  the  estate  in  the  hands  of  the  exe- 
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cutor  consists  entirely  of  the  proceeds  of  the  homestead.  The 
case  is  plainly  not  one  for  the  application  of  the  statutory 
provision  exempting  the  homestead  in  the  hands  of  the  issue 
from  their  debts. 

A  motion  is  submitted  with  the  case  to  strike  from  the 
record  the  evidence  taken  in  the  lower  court  on  the  motion 
to  discharge  the  garnishee.  The  ground  relied  on  is  that  the 
evidence  is  preserved  only  by  a  skeleton  bill  of  exceptions, 
making  the  shorthand  notes  a  part  of  the  record,  and  that  it 
does  not  appear  that  the  transcript  of  the  notes  from  which 
the  record  is  made  has  ever  been  certified  by  the  shorthand 
reporter.  A  determination  of  this  motion  would  probably 
result  in  affirmance  but  as  we  reach  the  same  result  on  the 
merits,  we  prefer  not  to  rule  on  the  motion. — ^Affiemed. 


Charles  S.  Trott  v.  The  Chicago,  Rock  Island  &  Pacif- 
_  ic  Railway  Company,  Appellant. 

115      80 
123    603 

115    so!  Contributory  Negligence:     assumption    of    risk:     Jury    question. 

fi26  4061  Plaintiff,  a  brakeman,  attempted  to  uncouple  two  'cars  with  a 

yf    JJ  1    lever  provided  for  the  purpose;  hut  the  coupling  was  out  of 

ii5 — 8o'  ^    order,  and  he  could  not  thus  draw  the  pin.     He  attempted  to 

129  264  a     draw  it  with  his  hand  and  while  walking  between  the  moving 

4  cars  his  foot  was  caught  between  the  rail  and  an  unblocked 
guard  rail,  whereby  he  was  injured.  Held,  that  plaintiff's  con- 
tributory negligence,  or  assumption  of  risk  incident  to  the  con- 
dition of  the  gaurd  rail,  was  a  question  for  the  jury. 

Instructions.  Under  these  facts,  the  Instruction,  "was  defendant 
negligent  in  leaving  said  space  open  and  unblocked,  and  of  such 
4  width  that  an  employe's  foot  might  be  caught  and  held  by  it 
long  enough  to  sustain  injury  from  a  train  in  motion,"  is  not 
objectionable  for  omitting  to  mention  defendant's  negligence 
as  to  the  coupling;  this  being  an  incident  to,  and  not  the  proxi- 
mate cause  of,  the  injury. 

Future  earning  power.    In  a  suit  by  a  servant  for  personal  Injuries, 

an   instruction   that   "you   will   consider   the   extent   to   which 

9    plaintiff's  earning  power  as  a  laboring  man,  would  be  lessened 


Digitized  by 


Google 


Oct.  1901]      Trott  v.  C,  E.  I.  &  P.  Ky.  Co.  81 

and  diminished  by  the  character  and  nature  of  his  injuries'* 
is  erroneous,  as  limiting  his  future  earning  power  to  manual 
labor. 
Stating  ultimate  facta  in  issue.  Where  a  petition  in  a  suit  by  a 
servant  for  personal  injuries  alleges,  in  detail,  facts  from  which 
ulitmate  facts  constituting  the  cause  of  action  appear,  instruc- 

10  tions  following  the  petition  in  detail,  or  devoted  to  issues  with- 
drawn from  the  jury's  consideration,  instead  of  stating  the  ulti- 
mate tacts  alleged,  are  objectionable,  as  tending  to  obscure  the 
issues  and  confuse  the  jury. 

Evidence.  Where  a  brakeman  was  Injured  in  coupling  cars  by 
having  his  foot  caught  in  an  unblocked  guard  rail,  evidence 

5  that  there  were  numerous  other  rails  at  other  points  along  de' 
fendant's  road  over  which  plaintiff  had  worked  was  inadmis- 
sible, since  the  condition  of  such  guard  rails  would  not  be  like' 
ly  to  be  observed  by  brakemen  passing  on  trains.    See  point  11. 

Hearsay,  Where  a  brakeman  in  a  suit  against  a  railroad  for  per- 
sonal injuries  testfied  that  his  physician  had  advised  another 

6  operation,  and  that  the  physician  was  too  ill  to  appear  at  the 
trial,  such  evidence  was  incompetent,  as  hearsay,  and  preju- 
dicial, as  tending  to  enhance  the  damages  for  future  pain  and 
suffering. 

Life  tables.  In  a  suit  by  a  servant  for  personal  injuries,  an  in- 
struction that,  "if  you  find  for  plaintiff,  you  will  consider  the 
age  he  would  probably  have  reached  if  he  had  remained  in 
8  good  health,  as  ascertained  by  the  tables  of  the  expectancy  of 
human  life  introduced  in  evidenoe,"  is  erronious  as  making 
the  life  tables  conclusive  as  to  the  "age  he  would  probably  have 
reached,"  whereas  such  tables  are  only  evidence  thereon. 

Opinions.  Where  a  brakeman  was  injured  in  coupling  cars  by  hav- 
ing his  foot  caught  in  an  unblocked  guard  rail,  the  answer  of 
a  witness  who  took  plaintiff's  shoe  out  of  the  guard  rail  after 

7  the  accident  that  "such  an  accident  could  not  have  happenea 
with  a  blocked  guard  rail,"  though  in  the  nature  of  an  opinion, 
is  a  statement  of  fact  based  on  his  observation  of  the  place, 
and  experience  with  the  shoe,  and  hence  not  error. 

Appeal:  Cbjections — rule  made  by  objector.  Where  defendant's 
objection  to  certain  evidence  on  the  ground  of  irrelevancy  was 

11  sustained,  it  was  not  entitled  to  object  to  the- exclusion  of  evi- 
dence on  the  same  subject  subsequently  offered  in  its  own  be- 
half. 

Supplemental  opinion,  October  24,  1901. 

PnjXGS    IN    SUPREME    COURT:     Stipulation  and  rules.        Where  the 
time  of  filing  abstracts  and  motions  is  the  subject  of  stipula- 
VoL.  115  Ia-6 
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2  tion  between  the  parties,  neither  can  complain  that  such  ab- 
stracts or  motions  were  not  filed  within  the  time  required  hj 
the  rules  of  the  supreme  court. 

Appeal    from   Museatine    District    Court, — ^Hon.    W.    F. 
Brannan,  Judge. 

Thursday,  May  16,  1901. 

Action  to  recover  damages  for  personal  injuries  fitw- 
tained  by  the  plaintiff,  while  in  the  employment  of  the  de- 
fendant as  a  switchman  in  its  yards  at  Muscatine,  by  reason 
of  certain  alleged  acts  of  negligence  on  the  part  of  the  defend- 
ant, and  without  fault  or  negligence  on  the  part  of 
1  the  plaintiff.     The  plaintiff  charges  "that  said  in- 

jury was  caused  by  and  through  the  negligence,  care- 
lessness, and  default  of  flie  defendant  and  its  servants  in  not 
properly  inspecting  said  car  with  which  he  had  to  work ;  in 
receiving  them  upon  its  tracks  and  in  its  train  in  their  defect- 
ive, dilapidated,  unsafe,  and  dangerous  condition;  in  plac- 
ing them  in  the  train  and  using  them  in  their  condition,  when 
in  bad  repair  and  unfit  for  use ;  in  not  furnishing  cars  and 
machinery  in  ordinarily  safe  condition,  and  not  instructing 
him,  warning,  or  giving  notice  of  their  condition,  and  using 
the  ordinary  reasonable  care  and  caution  for  his  safety  in 
that  regard,  in  their  employ.  *  *  *  Plaintiff  further 
alleges  that  his  injuries  aforesaid  were  caused  by  and  tlirough 
the  carelessness,  negligence,  and  default  of  this  defendant 
and  its  servants  in  failing  to  fill  the  space  between  the  guard 
rail  and  main  rail,  and  in  suffering  it  to  be  used  in  such  un- 
safe, defective,  and  dangerous  condition  in  said  yard,  of 
which  it  had  notice,  and  he  was  thereby  thrown  down,  and  his 
left  leg  run  ovjsr  by  the  cars  and  crushed  and  mangled,  and 
he  was  otherwise  greatly  bruised,  hurt,  and  wounded,  as 
above  stated."  The  defendant  answered,  admittinjy  that 
plaintiff  was  employed  as  alleged,  and  that  he  was  injured 
in  attempting  to  uncouple  cars  in  one  of  defendant's  trains, 
in  consequence  of  which  his  left  foot  was  amputated,  and 
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denies  every  other  allegation  in  the  petition.  Further  an- 
swering, the  defendant  alleges  that  plaintiff  knew  the  con- 
dition of  the  coupling  of  said  cars,  and  of  the  said  track, 
rails,  and  guard  rail,  when  he  attempted  to  uncouple  said 
cars,  and  assumed  the  risk  of  injury  therefrom,  if  any  there 
was,  as  one  of  the  risks  incident  to  his  employment.  Defend- 
ant further  alleges  that  the  plaintiff  was  guilty  of  negligence 
contributing  to  his  injury  by  going  bet^yeen  said  cars  and 
attempting  to  imcouple  them  while  in  motion.  Verdict 
and  judgment  were  rendered  in  favor  of  the  plaintiff  for 
$20,000.     The  defendant  appeals. — Reversed. 

Carskaddan  &  Burk,  Carroll  Wrightj  and  Robi.  Mather 
for  appellant 

M.  A.  McOoid  and  Horan  &  Devitt  for  appellee. 

GrvBN,  C.  J. — ^I.  Plaintiff  filed  a  denial  of  defendant's 
abstract,  an  additional  abstract,  and  a  motion  to  dismiss  the 
appeal  and  aflSrm  upon  the  ground  that  a  "full,  complete, 
and  correct  abstract,'^  as  required,  was  not  filed,  and  because 
the  abstract  filed  was  not  filed  within  the  time  re- 
2  quired.     Defendant  moves  to  strike  said  additional 

abstract  and  motion  because  not  filed  in  time.  We 
will  not  extend  this  opinion  by  a  discussion  of  these  motions, 
further  than  to  say  that  the  defendant's  abstract  is  so  far 
full  and  complete  as  that  we  should  not  dismiss  or  afiirm 
upon  the  ground  that  it  is  not  as  required.  As  to  the  times 
of  filing,  neither  party  is  within  the  rules ;  but,  as  this  was 
the  subject  of  stipulation  between  them,  they  have  no  just 
cause  for  complaint  on  this  ground.  Both  motions  are  over- 
ruled. 

n.     A  brief  statement  of  the  facts  will  render  clear 
the  questions  discussed :    Plaintiff  was  in  the  employ  of  de- 
fendant, at  the  time  he  was  injured,  as  a  switchman  or  car 
catcher  in  its  yards  at  Muscatine.     On  the  evening 
8  of  October  16,  1897,  he,  in  the  line  of  his  duty,  at- 

tempted to  uncouple  two   oars    of   the    Burlington, 
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Cedar  Rapids  &  Northern  Railway  Company,  that  had^just 
been  received  in  defendant's  yards.  Those  cars  were  pro- 
vided with  an  appliance  by  which,  by  means  of  a  lever,  they 
could,  when  in  order,  be  uncoupled  without  going  between 
the  cars.  Plaintiff  tried  to  uncouple  with  the  lever,  but,  by 
reason  of  the  coupling  being  out  of  order,  he  could  not  thus 
draw  the  pin.  Plaintiff,  seeing  this  defect,  and  knowing  that 
because  thereof  he  could  not  draw  the  pin  by  use  of  the  lever, 
stepped  between  the  moving  cars,  and  attempted  to  draw  the 
pin  with  his  hand.  While  walking  along  between  the  moving 
cars  in  this  attempt,  his  left  foot  caught  between  the  rail  and 
an  unblocked  guard  rail,  and  held  him  so  that  he  was  thrown 
down  by  the  car,  between  the  rails,  and  seriously  injured. 
Plaintiff  had  been  in  the  employment  of  the  defendant  in  its 
roundhouse  at  Eldon  as  a  helper  from  in  1892  to  October, 
ISliG,  and  as  a  brakeman  between  Eldon  and  Rock  Island 
from  August  7  to  October  14,  1S97,  at  which  time  he  was 
assigned  to  duty  as  a  switchman  in  the  yards  at  Muscatine. 
He  worked  as  switchman  the  nights  of  the  14th  and  15th, 
and  up  till  6:50  p.  m.  of  the  16th,  when  he  was  injured. 
Amputation  of  his  left  leg  was  rendered  necessary  by  reason 
of  the  injuries,  and  he  suffered  other  injuries,  the  details 
of  which  need  not  be  stated. 

III.  Defendant's  first  contention  is  that  there  is  no 
evidence  warranting  a  verdict  for  the  plaintiff,  for  the  reason 
that  the  evidence  shows  contributory  negligence,  and  assump- 
tion of  the  risk  incident  to  the  unblocked  guard  rail.  The 
court  instructed  that  the  defective  condition  of  the  lever  was 
not  of  itself  the  immediate  cause  of  the  injuries,  but  that 
they  directly  resulted  from  the  condition  of  the  guard  rail ; 
and  the  jury  was  told  as  follows :  ^ Was  the  defendant  guilty 
of  negligence  in  leaving  the  said  space  open  and  unblocked, 
and  of  such  width  that  the  foot  of  an  employe  might  be 
caught  and  held  in  it  long  enough  to  sustain  injury  from  a 
train  in  motion  ?  This  is  a  question  which  you  are  to  answer 
from  the  evidence  before  you.''     Plaintiff's  counsel  insist 
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that  this  left  the  allegation  that  defendant  was  negligent  in 

respect  to  tue  coupling  to  be  considered.     Surely  it  did,  as 

an  incident  in  the  case,  but  not  as  the  proximate  cause 

4  of  the  injuries.  We  cannot  say,  as  a  matter  of  law, 
that  imder  the  evidence  plaintiff  was  guilty  of  con- 
tributory negligence,  or  that  he  assumed  the  risk  incident  to 
the  condition  of  the  guard  rail.  These  were  questions  for 
the  jury,  and,  imder  the  evidence  relating  to  them,  we  should 
not  interfere  with  their  verdict  on  this  ground. 

IV.     The  defendant  offered  to  show  that  there  were  a 

large  number  of  imblocked  guard  rails  in  its  yards,  at  other 

points  than  Muscatine,  along  that  part  of  the  defendant's 

road  over  which  the  plaintiff  had  worked.     To  this 

5  evidence  the  plaintiff's  objection  was  sustained.    De- 
fendant insists  that  it  was  admissible  as  bearing  upon 

the  questions  of  assumption  of  risk  and  contributory  negli- 
gence, and  cites  Keist  v.  Railway  Co,,  110  Iowa,  32.  In 
that  case  the  plaintiffs  intestate  was  injured  by  being 
brought  in  contact  with  a  certain  cattle  chute,  and  it  was 
held  that  evidence  as  to  the  construction  of  such  chutes  on  the 
pan  of  the  defendant's  road  over  which  the  deceased  had 
been  employed  was  competent  to  be  considered,  as  tending 
to  show  knowledge  on  the  part  of  the  deceased  as  to  the  prox- 
imity of  such  chutes.  A  noticeable  distinction  between  the 
cases  is  that  cattle  chutes  were  perfectly  open  and  obvious  to 
brakemen  in  passing  on  their  trains,  while  it  was  not  so 
apparent  whether  or  not  guard  rails  were  blocked.  Surely 
brakemen  passing  at  their  posts  on  moving  trains  would  not 
be  likely  to  observe  whether  or  not  i^uard  rails  were  blocked, 
and  therefore  we  think  there  was  no  error  in  excluding 
this   evidence   as   to   the   condition   of   guard    rails 

6  in  other  yards  than  that  where  the  plaintiff  was 
injured.     Plaintiff,  having  testified  that  he  had  a 

consultation  with  Dr.  Huston  about  having  another  oper- 
ation, was  asked:  'What  does  he  advise  with  reference 
to    it?"      To   this    the    defendant    objected    as    incompe- 
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tent  and  immaterial,  and,  the  objection  being  overruled, 
the  witnesss  answered:  "He  says  he  is  afraid  there 
will  have  to  be  another  operation  performed,  before  I  will  be 
able  to  wear  the  leg."  Later  the  witness  stated,  over  de- 
fendant's objection,  as  the  reason  why  the  doctor  was  not  at 
the  trial,  that  he  was  sick.  Clearly,  this  was  admitting  hear- 
say testimony,  and  the  mere  fact  that  the  doctor  was  sick  did 
not  render  it  the  less  objectionable.  It  is  said  the  evidence 
was  not  prejudicial;  but  not  so,  for,  if  another  operation 
might  be  necessary,  it  would  certainly  tend  to  enhance  dam- 
ages iDecause  of  future  pain  and  suffering.    One  Hanv 

7  sen,  having  testified  that  he  took  plaintiff's  shoe  out 
of  the  guard  rail  after  the  accident,  and  as  to  hiow  it 

was  fastened  therein,  ^nd  how  guard  rails  are  blocked,  was 
asked,  "Could  this  accident  have  happened  if  that  had  been 
done  ?"  Defendant  objected  as  incompetent,  and,  the  objec- 
tion being  overruled,  the  witness  answered,  "No,  sir;  it  could 
not  have  happened."  While  the  answer  is  somewhat  in  the 
nature  of  an  opinion,  it  is  also  a  statement  of  a  fact  based 
upon  his  observation  of  the  place,  and  his  experience  in  with- 
drawing the  shoe.  It  was  not  possible  for  the  witness  to  con- 
vey to  the  jury  in  words  all  the  conditions  as  he  saw  them, 
and,  that  being  so,  it  was  competent  for  him  to  answer  as 
he  did. 

V.     The  court  instructed  as  follow? :     "If  you  find  for 
the  plaintiff,  you  will  consider  the  age  he  would  probably 
have  reached  if  he  had  j-emained  in  good  health,  as  ascer- 
tained by  the  tables  of  the  expectancy  of  human  life 

8  which  have  been  introduced  in  evidence.    He  was,  it 
appears,  23  years  old  at  the  time  of  the  accident ;  and 

he  would,  according  to  the  said  tables,  have  lived  40  17-100 
years  longer,  or  to  the  age  of  about  63  years.  You  will  also 
consider  the  extent  to  which  his  earning  power  as  a  laboring 
man  would  be  lessened  and  diminished  by  the  character  and 
nature  of  his  injuries ;  but,  in  ascertaining  this  amount,  you 
will  allow  him  the  present  worth  of  such  earnings,  rather  than 
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the  gross  amount  ninning  through  the  probable  duration  of 
his  life."  Defendant  asked  an  instruction  to  the  effect  that 
this  expectancy  of  life  does  not  necessarily  apply  to  persons 
engaged  in  hazardous  employments,  but  is  based  upon  the 
observed  expectancy  among  persons  in  ordinary  pursuits, 
'•'and  you  should  bear  this  in  mind  in  any  consideration  which 
you  may  give  to  said  mortality  table."  This  instruction  was 
refused.  The  instruction  given  makes  the  life  tables  con- 
clusive as  to  "the  age  he  would  probably  have  reached."  This 
certainly  is  not  the  rule.  "They  are  not  conclusive  upon 
the  question  of  the  duration  of  life,  but  are  competent  to  be 
weighed  with  other  evidence.  The  physical  condition  of  the 
injured  person  at  the  time  next  preceding  the  injury,  his 
general  health,  his  avocation  in  life  with  respect  to  danger, 
his  habits,  and  probably  other  facts,  enter  into  the  question 
of  the  probable  duration  of  life."  Railway  Co,  v.  Ghambliss, 
97  Ala.  171  (11  South.  Eep.  897)  ;  Railroad  Co.  v.  Putnam, 
118  U.  S.  445  (  7  Sup.  Ct  Eep.  1,  30  L.  Ed.  257)  ;  Scheffler 
V.  Railway  Co.,  32  Minn.  518,  21  K  W.  Eep.  711). 

9  We  think  the  court  also  erred  in  limiting  the  extent 
of  plaintiff's  earning  power  in  the  future  to  that  of 

a  laboring  man.  The  instruction,  construed  according  to 
conmion  acceptation,  must  be  understood  to  refer  to  his  abil- 
ity to  earn  by  manual  labor.  He  might  be  totally  disabled 
from  performing  manual  labor,  yet  be  able  to  earn  in  other 
avocations.    See  Laird  v.  Railway  Co,,  100  Iowa,336. 

VI.     Defendant  insists  that  the  issues  were  not  clearly 

stated  to  the  jury,  and  that  the  instructions  are  confused  and 

complicated.    This  complaint  is  not  without  foundation.  The 

petition  alleges  in  detail  as  facts  that  from  which  the 

10  ultimate  facts  constituting  the  cause  of  action  appear. 
The  court,  instead  of  stating  the  ultimate  facts  al- 
leged, follows  the  petition  in  its  numerous  details,  thus  ren- 
dering the  issues  somewhat  obscure.  Notwithstanding  the 
court  withdrew  the  charge  of  nerrliGrppoe  as  to  the  condition  of 
the  coupling  as  a  proximate  cause  of  the  injuries,  yet  a  large 
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part  of  the  instructions  is  devoted  to  ?tatii:2j  that  issue  and 
the  law  pertaining  thereto.  It  was  unnecessary  to  have  made 
any  mention  of  that  charge  of  negligence,  or,  if  mentioned, 
it  was  sufficient  to  say  that  it  was  withdrawn  from  consider- 
ation. To  include  it  in  the  statement  of  the  issues,  and  to 
instruct  upon  it^  as  was  done,  surely  tended  to  confuse  the 
jury.  The  defendant's  remaining  contention  is  that  the  ver- 
dict is  excessive.  As,  for  the  reason  already  stated,  the  judg- 
ment must  be  reversed,  we  forbear  from  expressing  any  opin- 
ion on  this  last  complaint — Reversed. 


Supplemental  Opinion. 

Thtjesday,  October  24,  1901. 

Per  Curiam. — Appellant  asks  a  rehearing  as  to  the  rul- 
ing announced  in  the  first  part  of  the  fourth  paragraph  of 
the  opinion  to  the  effect  that  the  court  erred  in  refusing  to 
allow  defendant  to  prove  that  a  large  number  of  its  guard  rails 
were  unblocked  on  the  line  of  its  road  over  which  defendant 
worked.  A  careful  review  of  the  record  leads  us  to  the  con- 
clusion that  this  question  was  not  raised  thereby.  The  de- 
fendant called  one  Biddings,  who,  having  testified  that  there 
were  52  guard  rails  at  Muscatine  that  had  been  unblocked 
for  months,  some  for  more  than  a  year,  was  asked  as  fol- 
lows: "Q.  Now,  were  you  familiar  with  the  guard  rails 
at  the  time  of  the  accident  in  controversy,  and  prior  thereto, 
as  to  their  condition  as  to  blocking  at  other  points  on  the  line 
of  the  Southwestern  Division  between  Eldon  and  Rock 
Island  V  To  which  he  answered :  'TTes."  Plaintiff  objected 
to  the  question  as  leading,  suggestive,  irrelevant,  and  imma- 
terial, whereupon  the  court  inquired:  '^What  is  the  object 
of  this  inquiry?''  To  which  appellant's  counsel  replied: 
'^The  object  is  to  show  the  large  number  of  unblocked  guard  , 
rails  along  the  line  of  the  road  over  which  plaintiff  worked.'' 
Objection  sustained.     Defendant  excepts.     "Q.     What  was 
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the  condition  of  the  guard  rails  with  reference  to  being 
blocked  or  unblocked,  for  instance,  at  Washington  and  West 
Davenport,  at  the  time  of  the  accident  in  controversy  and 
during  several  months  prior  thereto  ?"  Plaintiff  objected  as 
»  leading,  suggestive,  irrelevant,  and  immaterial,  which  ob- 
jection was  sustained,  and  defendant  excepts.  It  was  upon 
these  rulings  that  appellant  based  its  claim  of  error.  It  will 
be  observed  that  the  first  interrogatory  was  simply  whether 
the  witness  knew,  and  the  second  as  to  the  condition  of  the 
guard  rails  at  Washington  and  West  Davenport,  stations 
between  Eldon  and  Rock  Island.  Appellant  made  no  fur- 
ther offer  of  proof  as  to  the  condition  of  the  guard 
11  rails  at  other  stations  than  at  Muscatine.  It  appears 
from  appellant's  abstract  and  appellee's  amendment 
thereto  that  prior  to  this  the  plaintiff  had  been  called  and 
•  examined  as  a  witness  in  his  own  behalf,  and,  having  testified 
in  chief:  *T!  had  seen  guard  rails  at  Eldon.  At  Eldon  is  the 
only  place  I  got  round  to  see  them," — he  was  asked:  ^^Q. 
Those  you  saw  at  Eldon,  state  to  the  jury  whether  or  not 
they  were  blocked.  (Defendant  objects  to  the  question  as 
immaterial.  Objection  sustained.  Plaintiff  excepts.)"  In 
Crawford  v.  Wolf,  29  Iowa,  567,  it  was  held  that  a  party 
cannot  complain  of  the  admission  of  evidence  under  a  rule 
adopted  by  the  court  claimed  to  be  erroneous,  when  such  rule 
was  adopted  at  the  instance  or  upon  the  suggestion  of  the 
party  complaining.  The  same  is  true  as  to  rulings  rejecting 
evidence.  If  it  was  immaterial,  as  claimed  by  defendant  in 
its  objection  to  the  question  put  to  the  plaintiff  on  his  direct 
examination,  it  was  surely  immaterial  as  to  the  question  put 
to  the  witness  Biddings.  Defendant,  having  invited  the  rul- 
ing that  the  condition  of  the  guard  rails  at  other  stations  than 
at  Muscatine  was  immaterial,  may  not  complain  of  the  appli- 
cation of  the  same  rule  to  its  offer  of  proof. 

In  view  of  this  state  of  the  record,  we  think  appellant 
is  in  no  condition  to  question  the  ruling  complained  of.  It 
follows  from  this  conclusion  that  the  petition  for  rehearin<r 
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must  be  overruled,  and  that  for  the  reasons  pointed  out  in 
the  former  opinion  the  judgment  of  the  district  court  will 

stand  BEVEBSED. 


.  D.  W.  Jamison,  Appellant,  v.  P.  J.  Ellsworth  et  al. 

Leases:  misbepresentations  of  lessob:  Proximate  damages. 
Where  a  landlord  Induces  a  party  'co  lease  his  premises  by 
falsely  representing  that  they  are  well  watered  for  stock 
purposes,  the  lease  containing  no  stipulation  and  there  beingT 
no  implied  warranty  with  respect  to  the  same,  damages  result- 
ing from  injury  to  cattle  and  the  expense  incurred  in  creating 
a  water  supply  are  too  remote  to  recover. 

Appeal    from    Mahaska    District    Court. — Hon.  John  T. 
Scott,  Judge. 

Thursday,  October  24,  1901. 

Plaintiff  leased  from  defendants  a  farm  from  March 
1,  1895,  to  March  1,  1896;  the  contract  containing  no  stipu- 
lation with  respect  to  the  water  supply.  But  the  petition 
alleges  that  defendants  represented  to  plaintiff  that  it  was 
well  watered  for  stock  and  domestic  purposes,  though  know- 
ing otherwise,  and  thereby  indliced  him  to  rent  it,  when  but 
for  such  false  representations  he  would  not  have  done  so; 
that  the  water  supply  failed,  and  defendants  refused  to  fur- 
nish water  necessary  for  the  large  amount  of  stock  owned  by 
plaintiff,  to  the  latter's  damage,  through  injury  to  said  stock, 
in  the  sum  of  $100 ;  and  that,  to  make  damages  as  small  as 
possible,  the  plaintiff  dug  a  well  at  an  expense  of  $62.50. 
These  items  he  seeks  to  recover.  They  were  stricken  out  on 
motion,  and  then  a  demurrer  to  the  petition  was  sustained. 
The  plaintiff  appeals  from  these  rulings. — Affirmed. 

Bolton,  McCoy  &  Bolton  for  appellant 

B.  W,  Preston  and  Dan  Davis  for  apnollces. 
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Ladd,  J. — The  lease  contained  nothing  in  relation  to 
the  water  supply,  save  that  plaintiff  was  "to  keep  up  the 
water  gap  at  his  own  expense/^  and  no  claim  is  made  that 
there  was  any  implied  warranty  of  sufficient  water  for  plain- 
tiff's stock  See  Boyer  v.  Investment  Co.,  110  Iowa,  491 ; 
Blake  v.  Dick,  15  Mont.  236  (38  Pac.  Eep.  1072,  48  Am.  St. 
Kep.  671) ;  Murray  v.  Albertson,  50  N.  J.  Law,  167  (iS 
AtL  Eep.  394,  7  Am.  St.  Eep.  787)  ;  Ingalls  v.  Hobbs,  156 
Mass.  348  (31  K  E.  Eep.  286.  16  L.  E.  A.  61,  32  Am.  St. 
Eep.  460).  The  action  is  based  solely  on  the  charge  that 
the  contract  was  induced  by  fraud  and  deceit,  in  falsely  rep- 
resenting the  farm  to  have  an  ample  water  supply  for  plain- 
tiff's stock.  Whether  plaintiff  inspected  the  farm,  or  the 
defendant  concealed  its  condition  in  any  way,  is  not  dis- 
closed. For  the  purposes  of  this  case,  however  the  allega- 
tions of  the  petition  may  be  conceded  sufficient;  and,  if  the 
motion  to  strike  all  the  items  of  damage  therefrom  was  right- 
ly sustained,  the  ruling  on  the  demurrer  cannot  be  a  subject 
of  complaint.  For  without  these  items  it  was  a  case,  so  far 
as  the  petition  was  concerned,  of  injuria  absque  damnum. 
If  the  farm  was  not  as  represented,  plaintiff  was  only  dam- 
aged in  the  diminished  value  of  its  use.  The  injury  to  the 
cattle  was  too  remote,  as  was  also  the  expense  of  improve- 
ments defendant  had  not  stipulated  to  make.  These  propo- 
sitions are  elementary,  and,  as  appellant  merely  mentions 
his  claims,  without  citation  or  argument,  no  more  than  their 
statement  is  required  in  the  justification  of  rulings  made. — 
Affibmed. 


SABmA  Wilcox  and  Lewis  A.  Wii.cox,  Appellants,  v.  L. 
M.  Mann  and  John  W.  Day. 

Fraud:  estoppel  by  ratification:  Consideration.  A  man  and  a  wife 
conveyed  their  ifarm  to  their  son,  taking  from  him  a  writing 
reciting  that  the  conveyance  was  In  trust  to  enable  the  son  to 
seU  the  farm  Cor  their  benefit,  and  on  their  approval.    The  son 
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1  thereafter  conveyed  the  farm  In  consideration  of  the  conveyance 
to  him  of  certain  land.    Thereafter  the  original  grantbrs.  hav- 

2  ing  charged  the  grantee  of  their  son  with  fraud  in  procuring 
the  conveyance,  and  with  full  knowledge  of  the  transaction, 

3  agreed  with  the  son  and  with  such  grantee  to  relinquish  their 
claim  to  the  farm  in  consideration  of  certain  moneys  to  be 
paid  by  the  son.    The  agreement  was  entered  into  some  four 

•  months  after  the  conveyance  by  the  son,  and  independently  of 
the  advice  or  representations  of  the  grantee  of  the  son,  and 
with  full  knowledge  of  the  facts.  Held,  that  they  were  not 
entitled  to  have  the  agreement  ratifying  the  sale  by  the  son 
or  the  deed  by  the  son  set  aside  on  the  ground  of  fraud,  inade- 
quate consideration  or  undue  influence. 

Former  Adjudication:  breach  of  trust.  Where  a  son  conveyed 
property  which  he  held  in  trust  and  on  a  suit  by  the  grantees 
to  foreclose  a  mortgage  he  had  given,  he  set  up  fraud  in  obtain- 

4  ing  such  conveyance,  the  judgment  against  him  is  no  bar  to 
an  action  by  the  beneficiaries  under  the  trust,  against  the 
grantees  of  the  son,  to  set  aside  the  conveyance. 

Needless  Abstracts  and  Denials:  timely  filing.  Where  appellees 
filed  a  denial  after  appellants  filed  their  abstract,  a  motion 
6  more  than  a  year  after  appellants  filed  their  abstract,  a  motion 
to  strike  out  such  additional  abstract  and  to  tax  the  cost 
thereof  to  the  appellees  will  be  sustained,  where  the  same  was 
not  necessary  to  full  presentation  of  the  same. 

Same:  Service.  Where  a  case  was  continued  at  the  January  term. 
1901,  of  the  supremo  court,  to  allow  the  appellants  time  to 
reply  to  the  appellee's  argument,  then  recently  filed,  an  amend- 
6  ment  by  appellants  of  their  abstract,  called  out  by  the  addi- 
tional abstract  and  the  argument  filed  by  the  appellees,  will  be 
stricken  out  on  motion  of  the  appellees,  where  such  amendment, 
though  filed  January  10,  1901,  was  not  served  until  May  25.  1901, 
— two  days  before  the  case  was  submitted. 

Appeal  from  Polk  Dislrict  Court. — Hon.  S.   F.   Prouty, 

Judge. 

Thursday,  October  24,  1901. 

Action  in  equity  to  set  aside  and  cancel  a  deed  from 
Charles  F.  Wilcox  to  defendant  John  W.  Day  for  certain 
real  estate,  and  a  writing  executed  by  the  plaintiffs,  on  the 
grounds  of  fraud,   inadequate  consideration,   and  coercion 
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and  undue  influence.  The  defendants  answered  separately 
at  great  length,  each,  in  effect,  denying  the  allegations  of 
fraud,  inadequacy  of  consideration,  coercion,  and  undue  in- 
fluence, and  pleading  ratification  and  former  adjudication* 
Decree  was  rendered  dismissing  plaintiff's  petition,  from 
which  they  appeal — Affirmed. 

Cummins,  Hewitt  &  Wright  and  Barcroft  &  Me- 
Caughan  for  appellants. 

C.  C.  &  0.  L.  Nourse  for  appellees. 

Given,  C.  J. — ^I.  On  and  for  a  long  time  prior  to 
March  29, 1894,  plaintiffs  owned  and  occupied  as  their  home- 
stead a  certain  280  acres  of  land  in  Guthrie  county,  subject 
to  a  mortgage  for  $3,700.  On  that  day  they  conveyed  said 
land  by  an  absolute  deed,  subject  only  to  said  incumbrance, 
to  their  son  Charles  F.  Wilcox,  which  deed  was  duly  filed 

for  record.  Plaintiffs  claim,  and  the  evidence  shows, 
1  that  Charles  executed  a  writing  to  them  showing  that 

said  deed  was  in  trust  for  plaintiffs,  and  for  the  pur- 
pose of  enabling  Charles  to  dispose  of  the  land  for  them  on 
terms  to  be  approved  by  them.  On  April  25,  1894,  defend- 
ant Day  and  Charles  entered  into  an  agreement  in  writing, 
whereby  Day  agreed  to  convey  to  Charles  certain  real  estate 
in  the  city  of  Des  Moines  free  of  incumbrance,  and  certain 
other  real  estate  in  said  city  subject  to  a  mortgage  of  $1,500, 
and  to  pay  him  $150  in  cash.  In  consideration  thereof 
Charles  agreed  to  convoy  to  Day,  by  warranty  deed,  said 
land,  subject  to  the  mortgage  thereon.  "Day  does  not  agree 
to  assiune  the  payment  of  said  incumbrance.  *  ^  *  This 
land  is  to  be  conveyed  subject  to  a  lease  for  1894,  and  said 
lease  will  be  assigned  by  second  party  to  first  party."  There- 
after, on  May  4,  1894,  Day  and  Charles  F.  Wilcox  ex- 
changed deeds  as  provided  in  said  written  agreement.  On 
May  17,  1894,  Charles  gave  Day  an  order  in  writing  to 
Albinus  Wilcox,  the  lessee  of  the  farm  under  plaintiff,  to 


Digitized  by 


Google 


01  Wilcox  v.  Mann.  [115  Iowa 

pay  Day  the  rent  of  the  farm  for  the  season  of  1894,  and 
en  May  24,  1894,  he  gave  another  order  for  the  rent  to 
March  1,  1895.  On  that  twenty-fourth  day  of  May  they 
entered  into  a  written  agreement,  whereby,  in  lieu  of  as- 
signing to  Day  the  farm  lease,  Charles  gave  to  Day  the  rent- 
als of  the  city  property  to  March  1,  1895,  and  agreed  to 
pay  him  $70.  Plaintiffs  contend  that  Mann  and  Day  were 
men  of  large  experience  in  dealing  in  real  estate;  that 
Charles  was  young,  and  inexperienced,  and  in  this  trans- 
action advised  with  and  reposed  implicit  confidence  in  Mr. 
Mann,  as  he  (Mann)  well  knew;  that  Mann  and  Day,  being 
related,  and  connected  in  business,  combined  to  induce 
Charles  to  enter  into  said  agreement  for  the  exchange  of 
properties,  and  did,  by  false  and  fraudulent  representations, 
induce  him  to  do  so  for  an  inadequate  consideration,  they 
knowing  that  Charles  held  the  title  in  trust  for  plaintiffs, 
and  could  not  convey  without  their  consent.  They  also  con- 
tend that  Charles  was  induced  to  execute  the  deed  to  Day  for 
the  farm  by  threats  of  prosecution  for  disposing  of  property 
that  did  not  belong  to  him.  In  the  view  we  take  of  the 
case,  we  need  not  determine  whether  or  not  these  contentions 
are  established. 

II.  Plaintiffs,  being  dissatisfied  with  the  transaction 
between  Day  and  Charles,  were  threatening  to  bring  an 
action  to  set  it  aside,  whereupon,  after  considerable  nego- 
tiations, in  which  Mann  took  part,  the  following  occurred 
on  the  twentieth  day  of  September,  1894:  Charles  F.  and 
plaintiffs  entered  into  a  written  agreement,  which,  after  recit- 
ing that  whereas  plaintiffs  make  some  claim  to  an  interest 
in  said  farm  deeded  to  Day,  continues  as  follows: 

2  *']S'ow,  therefore,  in  consideration  of  the  relinquish- 
ment by  said  second  parties  of  such  claim,  the  said  first 

party  hereby  agrees  to  pay  second  parties  the  sum  of  four 
thousand  and  seven  hundred  dollars  ($4,700.00)  on  or  before 
five  years  from  this  date,  with  interest  thereon  at  the  rate 
of  seven  per  cent  per  annum  from  March  1st,  1895,  pay- 
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able  semi-annually,  with  the  option  of  paying  $100.00  of 
the  principal,  or  any  multiple  thereof,  at  .any  timej  according 
to  the  tenor  and  effect  of  the  promissory  note  of  even  date 
herewitL  And  it  is  further  agreed  that,  in  the  event  of  said 
first  party  failing  to  pay  said  interest  when  the  same  be- 
comes due,  he  will  convey  and  transfer  by  warranty  deed, 
subject  to  the  incumbrance  now  thereon,  the  following  de- 
scribed real  estate  in  Polk  county,  Iowa,  to  wit:  Lot  No. 
two  (2)  and  the  east  eleven  feet  of  lot  No.  one  (1),  all  in 
Case's  addition  to  North  Des  Moines,  now  included  in  and 
forming  a  part  of  the  city  of  Des  Moines,  Iowa.  Also  lots 
No.  one  hundred  and  thirty-four  (134)  and  one  hundred 
and  thirty-five  (135)  of  L.  M.  Mann's  First  addition  to 
Oak  Park,  also  now  included  in  and  forming  a  part  of  the 
city  of  Des  Moines,  Iowa.  And  it  is  further  agreed  that 
at  the  same  time  of  his  conveyance  said  real  estate  to  said 
second  parties,  the  first  party  will  execute  his  promissory 
note  payable  to  said  second  parties  for  the  sum  of  five  hun- 
dred and  twenty  dollars  ($520.00),  payable  as  follows: 
One  hundred  dollars  per  annum  until  all  shall  be  paid.  And 
it  is  further  agreed  that  L.  M.  Mann,  of  Des  Moines,  Iowa, 
shall  collect  the  rent  on  the  properties  last  above  described, 
and  apply  the  same  first  to  pay  the  interest  on  the  incum- 
brance now  thereon,  and  the  balance  to  said  second 
parties  herein;  such  arrangement  for  collecting  of  rent 
to  commence  at  the  time  the  arrangement  with  J.  W. 
Day  now  in  force  ceases  and  continue  one  year  from 
said  date;  said  Mann  to  make  no  charges  for  such  col- 
lection of  rent;  the  balance  of  the  rent  to  be  paid  to 
said  second  parties  to  apply  and  be  indorsed  on  the 
said  note  of  $4,700.00  of  said  Chas.  Wilcox,  as  interest 
And  said  first  party  agrees  that  he  wiU  not  convey  said  real 
estate,  nor  further  incumber  it,  during  the  continuance  of 
this  contract,  without  the  consent  of  said  second  parties." 
In  pursuance  of  this  agreement  Charles  F.  executed  and  de- 
livered to  plaintiff  his  note  for  $4,700.     On  the  same  day 


Digitized  by 


Google 


96  Wilcox  v.  Manx.  [115  Iowa 

tlio  plaintiffs  executed  and  acknowledged  a  writing  as  fol- 
lows: "Des  Moines,  Iowa,  Sept.  20,  1894.  Eec'd  of  L. 
M.  Mann,  for  J,  W.  Day,  twenty-five  dollars,  and  we  have 
further  rec^d  a  note  and  written  contract  made  by  Charles 
F.  Wilcox  agreeing  to  pay  to  Lewis  A.  and  Sabina  H.  Wil- 
cox the  sum  of  forty-seven  hundred  dollars  on  or  before 
6  years,  with  7  per  cent  interest  In  consideration  of  the 
above  cash  and  written  agreement,  we  do  hereby  agree  to 
peaceably  vacate  March  1st,  1895,  the  following  lands:  The 
southeast  quarter  of  the  southwest  quarter  and  the  soiitK 
half  of  the  southeast  quarter  of  section  No.  24,  and  the 
northwest  quarter  of  section  No.  25,  all  in  township  79^ 
range  33  west  of  the  5th  P.  M.,  Iowa,  containing  280  acres ; 
and  the  said  Lewis  A.  Wilcox  and  Sabina  H.  Wilcox,  his 
wife,  in  consideration  of  the  above,  hereby  relinquishes  to 
.T.  W.  Day  all  their  right,  title,  and  interest  in  said  land. 
This  writing  is  given  to  confirm,  ratify,  and  complete  the 
deed  made  May  4th,  '94,  to  the  above-described  lands,  made 
by  Chas.  F.  Wilcox  to  J.  W.  Day."  These  instruments 
wore  executed  and  acknowledged  by  plaintiffs  after  they  were 
fully  advised  of  the  terms  of  the  exchange  of  properties,  and 
had  ample  opportunity  to  inform  themselves  as  to  the  con- 
dition and  value  of  the  city  property.  Plaintiffs  allege 
that  defendants,  "by  persuasion,  threats,  menace,  and  decep- 
tion," obtained  Charles  and  themselves  to  enter  into  said 

written  agreemen**  between  them.  These  writings 
3  were  executed  after    plaintiffs   were    claiming   that 

Mann  and  Day  had  acted  fraudulently  in  procuring 
Charles  to  execute  the  first  agreement  and  the  deed.  They 
were  acting  for  themselves,  and  not  in  reliance  upon  the 
advice  or  representations  of  Mann  or  Day.  We  think  plain- 
tiffs have  failed  to  show  that  they  were  induced  to  execute 
said  writings  by  persuasion,  threats,  menace,  or  deception. 
They  executed  them  with  full  knowledge  of  all  the  facts, 
and  must  be  held  to  have  thereby  ratified  the  agreements 
and  conveyance  made  by  Charles. 
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III.  The  defendant's  plea  of  former  adjudication  is 
not  well  founded.  The  decree  relied  upon  was  rendered  in 
an  action  by  Day  against  Charles  F.  to  foreclose  the  $500 
mortgage  executed  by  Charles  to  Day  in  pursuance  of  the 

original  agreement.     True,  Charles  pleaded  as  de- 

4  fense  substantially  the  same  matters  that  plaintiffs 
pleaded  in  this  case  as  reasons  for  setting  aside  the 

contract  and  deed,  but  neither  Mann  nor  the  plaintiffs  were 
parties  to  that  action,  and  no  relief  was  asked  for  or  against 
either  of  them. 

IV.  More  than  one  year  after  plaintiffs  filed  their  ab- 
stract, defendants  filed  a  denial  thereof  and  an  additional 

abstract.     Plaintiff's  motion  to  strike  this  additional 

5  abstract  is  sustained,  and  the  cost  thereof  taxed  to  the 
defendants,  for  the  reason  that  the  same  was  not 

necessary  to  a  full  presentation  of  the  case. 

Plaintiffs  filed  an  amendment  to  their  abstract,  which 

defendants  moved  to  strike.     At  the  January  term,  1901, 

this  <5ase  was  continued  to  allow  plaintiffs  time  to  reply  to 

defendants'  argument  recently  filed.     This  ajnend- 

6  ment  was,  no  doubt,  called  out  by  defendants'  addi- 
tional abstract  and  argument  filed  January  19,  1901, 

but  it  was  not  served  until  May  26,  1901, — ^but  two  days 
before  the  case  was  submitted.    The  motion  is  sustained. 

It  follows  from  the  conclusions  we  have  announced  that 
the  decree  of  the  district  court  must  be  affirmed. 


The  State  of  Iowa  v.  G.  A.  Williams,  AppellaT\t. 

Trial:      qualification  of  jurors.     Jurors  who    admitted    having 

formed  opinions,  but  who  expressed  themselves  able  to  render 

2   a  fair  verdict  on  the  evidence,  guided  by  the  instructions,  were 

competent 
Review  on'  Appeal :  change  of  venue.    An  application  for  a  change 
8    of  venue  for  prejudice  was  supported  by  affidavits  of  eight 
citizens  of  the  county.    No  reason  was  given  for  their  belief,. 
Vol.  115  Ia— 7 
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1  but  clippings  from  papers  were  attached,  setting  forth  in  a 
sensational  manner,  the  circumstances  of  the  homicide,  and 
that  subscriptions  had  been  made  over  the  county  to  erect  a 
monument  to  the  man  with  whose  murder  defendant  was 
charged.  Defendant  had  been  removed  to  the  jail  Of  a  neighboi^ 
ing  county.  Some  90  persons  made  affidavits  to  the  effect  that 
defendant  could  obtain  a  fair  trial.  Held,  that  n  refusal  of  the 
change  some  four  laonths  after  the  commission  of  the  crime 
was  justified. 

Instructions:     Exception$.    Where  no  exception  was  taken  to  an 
3    instruction,  an  objection  thereto  cannot  be  considered  on  appeal. 

Same:    Motion  for  new  trial.    Where  an  Instruction,  together  with 
15  others,  was  made  a  ground  of  motion  for  new  trial,  but  none 
3    of  the  defects  in  any  of  the  instructions    were    pointed    out 
therein,  it  cannot  be  reviewed  on  appeal. 

Appeal  from  Union  District  Court. — ^Hon.  H.  .M.  Townbb, 
and  Hon.  W.  H.  Tedford,  Judges. 

Wednesday,  December  18,  1901. 

Defendant  was  indicted  for  murder  in  the  first  degree, 
charged  to  have  been  committed  in  Union  county.  He  made 
application  for  a  change  of  venue  on  th^  ground  of  the  pre- 
judice of  the  inhabitants  of  that  county.  This  application 
was  heard  and  denied  by  Towner,  J.,  and  such  denial  forms 
one  of  the  grounds  of  the  appeal.  Trial  was  had  before  a 
jury  in  a  court  presided  over  by  Tedford,  J.,  and  out  of  this 
trial  other  grounds  of  complaint  grew,  which  will  be  noticed 
specifically  in  the  opinion.  Defendant  was  convicted,  judg- 
ment pronounced  and  he  seeks  a  reversal  through  this  ap- 
peal.— Affirmed. 

J.  A.  PenicTc,  Oopenhafer  &  Allen,  and  Temple,  Hard- 
ing er  &  Temple  for  appellant. 

Chas,  W.  Mullan,  Attorney-General,  and  CJias.  A.  Van 
Vleck,  Assistant  Attorney-General,  for  the  State. 

Waterman,  J.  —The  person  killed  was  a  deputy  sher- 
iff of  Union  county.    He  was  shot  by  defendant  on  the  farm 
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of  the  latter,  some  two  miles  from  Creston,  while  in  the  per- 
formance of  his  duty  in  attempting  to  levy  a  writ  of  attach- 
ment on  property  of  defendant.     The  application  for 
1  a  change  of  venue  was  supported  hy  the  joint  aJ0S- 

davit  of  eight  citizens  of  the  county,  who  united  in 
a  declaration  of  belief  ^^that  the  excitement  and  prejudice 
against  the  defendant  in  this  county  is  such  that  he  cannot 
obtain  a  fair  and  impartial  trial  in  said  county."  No  reasons 
are  given  by  these  affiants  for  such  belief,  but  many  clippings 
from  county  newspapers  were  attached  to  the  application, 
in  which  the  circumstances  of  the  homicide  are  set  forth'  in 
a  somewhat  sensational  maimer,  and  defendant  denounced  as 
guilty  of  cold-blooded  murder.  An  article  was  also  pub- 
lished in  the  papers  setting  forth  the  fact  that  subscriptions 
were  being  taken  up  in  the  county  for  the  purpose  of  creat- 
ing a  fund  with  which  to  erect  a»  monument  to  the  dead 
officer,  and  giving  a  list  of  subscribers,  with  the  amount 
each  had  contributed.  The  state  made  a  counter  showing, 
filing  the  affidavits  of  some  90  persons,  citizens  of  the 
county,  and  residing  in  different  parts,  each  of  whom  makes 
oath  that  no  such  excitement  or  prejudice  exists  as  would 
prevent  defendant  from  obtaining  a  fair  and  impartial  trial 
in  Union  county.  In  addition  to  what  has  been  said,  it  is 
proper  to  add  that  defendant,  in  his  affidavit,  made  a  show- 
ing that,  because  of  public  excitement  and  feeling  in  Creston 
at  the  time  of  his  arrest,  he  was  taken  to  the  jail  of  Clarke 
county  and  there  confined  until  the  time  of  his  trial.  The  trial 
occurred  some  four  months  after  the  commission  of  the 
crime.  A  certain  discretion  is  reposed  in  the  trial  court  in 
passing  upon  applications  of  this  kind,  and  this  court  does 
not  interfere  unless  such  discretion  appears  to  have  been 
abused.  In  Siaie  v.  Edgerion,  100  Iowa,  67,  the  showing 
for  a  change  of  venue  was  quite  as  strong  as  that  before  us, 
and  we  held  that  there  was  no  error  in  overruling  it  State 
V,  Weems,  96  Iowa,  426,  in  some  of  its  features,  was  a 
■tronger  case  than  the  one  at  bar  in  favor  of  a  change,  yet 
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this  court  sustained  the  trial  court  in  refusing  it  Outside 
the  affidavit  of  defendant^  there  is  no  evidence  of  any  demon- 
stration on  the  part  of  the  people  of  Union  county,  and  his 
affidavit  shows  no  more  than  the  gathering  of  a  crowd  in 
the  city  of  Creston  at  the  time  o/his  arrest,  which  was  made 
immediately  after  the  homicide.  This  was  but  a  natural 
impulse  on  the  part  of  these  living  so  near  the  scene  of  the 
tragedy.  If  the  crime  was  denounced  by  some  persons  in 
the  crowd,  and  threats  made  against  defendant,  these  facts 
justified  the  officers  in  removing  the  prisoner  to  an  adjoin- 
ing counly,  but  they  do  not  conclusively  show  sucH^  pre- 
judice on  the  part  of  the  whole  people  of  the  county  as 
would  prevent  defendant  obtaining  an  impartial  jury  among 
them.  Counsel  for  defendant  refer  to  the  answers  given. by 
some  persons  called  as  jurors  in  the  examination  as  to  their 
qualifications,  to  support  the  claim  that  prejudice  existed. 
We  do  not  think  the  application  for  a  change  of  venue  can 
be  sustained  in  his  way,  but,  if  it  could,  the  answers  to 
which  reference  is  made  cannot  be  said  to  have  the  ^ect 
claimed  for  them. 

II.     Exception  is  taken  to  the  overruling  of  defendant's 
challenge  to  certain  jurors.    We  need  not  set  out  the  exami- 
nations in  fulL    These  jurors  admitted  having  formed  opin- 
ions, but,  upon  the  whole  examination,  it  appeared 
2  such  opinions  were  qualified,  and  the  jurors  expressed 

themselves  as  able  to  render  a  just  and  fair  verdict  on 
the  evidence  in  the  case,  guided  by  the  instructions  which 
the  court  should  give.  This  was  sufficient  to  qualify  them. 
It  is  for  the  court  to  determine  whether  or  not  a  juror  is 
qualified.  State  v.  Munchrath,  78  Iowa,  268.  There  was 
no  error  in  overruling  these  challenges.  State  v.  Brady, 
100  Iowa,  194;  State  v.  Hudson,  110  Iowa,  664;  State  v. 
Young,  104  Iowa,  734. 

m.     The  correctness  of  the  ninth  paragraph  of  tha 
court's  charge  is  challenged.    No  exception  was  taken  to  this 
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instruction,  and  for  that  reason  defendant  cannot  now  be 
heard  to  complain  of  it     State  v.  Hathaway,  100 
8  Iowa,  225,  and  cases  cited.     It  is  true,  the  giving 

of  this  instruction,  together  with  15  others,  was 
made  one  of  the  grounds  of  a  motion  for  a  new  trial,  but  this 
was  too  general  in  its  terms,  for  none  of  the  claimed  defects 
in  any  of  the  instructions  were  pointed  out  therein.  See 
section  3709,  Code,  and  notes.  There  is  no  reason  why  this 
section  does  not  apply  to  criminal  as  well  as  civil  cases. 
State  V.  Hathaway,  supra;  Code,  section  5371.  The  policy 
of  the  law  is  to  give  every  person  accused  of  crime  a  fair 
trial,  but  it  is  not  intended  to  give  him  power  to  take  an  im- 
f  air  advantage  of  the  court 

We  discover  no  error,  and  the  judgment  is  affirmbi). 


Anthony  Mtlleb^  Appellant,  v.  Martin  Evans,  Sheriff. 

Satisfaction  of  Sentence:    delay  in  sebvinq  MrmMUS.    Defendant 
was  sentenced  to  pay  a  fine,  and,  on  omission  to  do  so,  to  stand 
committed  to  the  county  jail  for  90  days.    The  sheriff  neglected 
to  execute  the  mittimus  until  after  the  term  of  defendant's  in- 
carceration would  have  expired  if  begun  on  the  day  of  Judg- 
ment.   Held,  that  the  expiration  of  the  time    without   imprison 
ment  would  not  be  considered  in  satisfaction  of  the  judgment,— 
the  time  at  which  the  sentence  Is  to  be  carried  out  being  direct- 
ory, and  not  a  part  of  the  judgment, — and  a  subsequent  com- 
mitment to  jail  was  authorized. 

Appeal  from  Linn  District  Court. — Hon.  Wm.  G.  Thomp- 
son, Judge. 

Wednesday,  December  18,  1901. 

Thb  petitioner  on  the  twenty-second  day  of  TTovember, 
1899,  was  sentenced  "to  pay  a  fine  of  $800  and  costs  of 
prosecution,  and  stand  committed  to  the  jail  of  Linn  county, 
Iowa,  for  a  period  of  ninety  days,  unless  said  fine  is  sooner 
paid."     Mittimus  was  not  issued  until  January  3,  1900, 
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and  not  served  by  the  sheriff  taking  him  into  custody  until 
February  22,  1900.  He  was  brought  before  the  court  on 
writ  of  habeas  corpus  February  28,  1900,  and,  upon  hearing, 
was  remanded  to  the  custody  of  the  sheriff,  and  his  petition 
dismissed.    The  petitioner  appeals. — Affirmed. 

Heins  &  Heins  for  appellant 

No  appearance  for  appellee. 

Ladd,  J. — Though  the  petitioner  was  sentenced  ITovem- 
ber  23,  1899,  to  pay  a  fine,  and,  on  omission  so  to  do^  to 
stand  committed  to  the  county  jail  for  a  period  of  90  days, 
mittimus  was  not  issued  until  January  2,  1900,  and  the  de- 
fendant not  taken  into  custody  by  the  sheriff  until  Febru- 
ary 22d  following,  or  after  the  term  of  his  incarceration 
would  have  expired  if  begun  on  the  day  of  judgment.  He 
was  present  in  court  when  sentence  was  pronounced,  and  re- 
mained in  the  county  during  the  entire  period,  interposing 
no  obstacle  to  carrying  out  the  sentence.  There  appears  to 
have  been  no  excuse  whatever  for  the  delay  of  the  officer. 
Section  5443  of  the  Code  requires  that  "when  a  judgment 
of  imprisonment,  either  in  the  penitentiary  or  county  jail, 
is  pronounced,  an  execution,  consisting  of  a  certified  copy 
of  the  entry  therof  in  the  record  book,  must  be  forthwith 
furnished  to  the  officer  whose  duty  it  is  to  execute  the  same, 
who  shall  proceed  and  execute  it  accordingly,  and  no  other 
warrant  or  authority  is  necessary  to  justify  or  require  its 
execution.'*  It  was  undoubtedly  the  duty  of  the  clerk  to 
issue  mittimus,  and  of  the  sheriff  to  execute  the  same 
promptly  upon  the  rendition  of  judgment;  but  can  it  be 
said  that  the  neglect  of  these  officers  shall  defeat  the  very 
object  of  the  prosecution,  i.  e.  punishment  for  violation 
of  the  criminal  laws?  The  right  to  suspend  sentence  after 
being  pronounced  is  denied  the  courts  of  this  state.  State 
V.  Voss,  80  Iowa,  467.  And  this  seems  now  to  be  the  pre- 
vailing rule.     Neal  v.  State,  104  Ga.  509  (30  S.  E.  Kep. 
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858,  42  L.  R  A,  130,  69  Am.  St  Eep.  175) ;  In  re  Wehh, 
89  Wis.  364  (62  N.  Wi  Rep.  177,  27  L.  R.  A.  356,  46  Am. 
St  Eep.  846)  ;  State  v.  Murphy,  28  Nev.  390  (48  Pac.  Eep. 
628)  ;  In  re  Markuson,  5  N.  D.  147  (64  K  W.  Eep.  939). 
Contra:  Weber  v.  State,  58  Ohio  St  616  (51  N.  E.  Eep. 
116,  41  L.  E.  A.  472) ;  Fults  v.  State,  2  Sneed,  232;  State 
V.  Crooh,  115  N.  C.  763  (20  S.  E.  Eep.  614,  29  L.  E.  A. 
260).  See,  also.  People  v.  Court  of  Sessions  of  Monroe 
Co.,  141  N.  Y.  288  (36  N.  E.  Eep.  386,  23  L.  E.  A.  856). 
Whatever  justification  the  hardships  resulting  from  the  pe- 
culiar rules  of  the  common  law  may  have  furnished  for 
such  a  practice,  all  excuse  for  it  disappeared  with  the  en- 
actment of  statutes  affording  full  opportunity  for  the  cor- 
rection of  errors,  and  giving  the  courts  a  discretion  appar- 
ently wide  enough  to  meet  the  hardest  cases.  The  authority 
'^to  grant  reprieves,  commutations  and  pardons,  after  con- 
victions for  all  offenses,  except  treason  and  cases  of  impeach- 
ment," is  by  the  constitution  lodged  in  the  governor;  and 
an  order  by  a  court  suspending  judgment  after  being 
entered,  save  for  purposes  of  appeal,  is  clearly  obnoxious 
to  the  objection  that  it  is  an  attempted  exercise  of  power 
not  judicial,  but  vested  in  the  executive.  Section  16,  article 
4,  Constitution  of  Iowa.  But,  if  petitioner's  contention  be 
accepted,  the  officers  of  the  court  may  accomplish  by  delay 
that  which  the  court  itself  is  powerless  to  do.  Aye,  more; 
for,  while  the  court  could  not  postpone  the  penalty  of  the 
law  denounced  against  the  offender,  its  officers  might  by 
procrastination  wholly  obviate  and  prevent  pimishment  In 
re  Webb,  89  Wis.  354  (62  K  W.  Eep.  177,  27  L.  E.  A. 
356,  46  Am.  St  Eep.  846),  relied  on  by  appellant,  is  not 
precisely  like  the  case  at  bar  in  its  facts ;  for  there  the  pris- 
oner was  actually  in  custody,  and  when,  at  his  request,  the 
sentence  was  suspended,  he  was  allowed  his  liberty.  The 
order  of  suspense  was  adjudged  to  be  in  excess  of  the  court's 
authority,  and  the  term  of  imprisonment  held  to  have  begun 
ec  instante  upon  the  entry  of  judgment,  and  to  have  tenni- 


Digitized  by 


Google 


104  MiLLEB  V.  Evans.  [115  Iowa 

nated  at  the  end  of  the  period  fixed  therein,  although  the 
prisoner  had  not  been  incarcerated  an  instant  of  that  time. 
A  lite  conclusion  was  reached  In  re  Markusonj  5  N.  D.  147 
(64  N.  W.  Rep.  989).  In  both  cases,  however,  this  con- 
clusion seems  to  have  been  treated  as  a  necessary  result  of 
declaring  the  order  suspending  the  sentence  illegal  We  are 
unable  to  discover  any  reason  for  allowing  the  convict  to 
thus  profit  by  a  delay  to  which  he  has  assented,  or  in  which 
he  has  acquiesced  without  objection.  The  time  at  which  the 
sentence  is  to  be  carried  out  is  ordinarily  directory  only,  and 
forms  no  part  of  the  judgment  of  the  court  State  v.  Cock- 
erham,  24  K  C.  204;  19  Enc.  PI.  &  Prac.  p.  480;  Ex  parte 
Bell  56  Miss.  282;  Dolans  Case,  101  Mass.  219;  Hollon 
V.  Hopkins,  21  Kan.  638.  In  the  last  case  it  was  said  that: 
''The  time  fixed  for  executing  a  sentence,  or  for  the  com- 
mencement of  its  execution,  is  not  one  of  its  essential  ele- 
ments, and,  strictly  speaking,  it  is  not  a  part  of  the  sentence 
at  all.  The  essential  portion  of  the  sentence  is  the  punish- 
ment, including  the  kind  of  punishment,  and  the  amount 
thereof,  without  reference  to  the  time  when  it  is  to  be  in- 
flicted." It  was  also  observed  that  "the  only  way  of  satis- 
fying a  judgment  judicially  is  by  fulfilling  its  require- 
ments ;"  and,  in  Dolans  Case,  that  "expiration  of  time  with- 
out imprisonment  is  in  no  case  an  execution  of  the  sentence." 
This  cannot  be  waived,  as  here  claimed,  by  the  officers  of  the 
court,  whose  duties  with  respect  to  its  judgments  are  purely 
ministerial.  The  time  for  its  execution  was  not  of  the  es- 
sence of  the  judgment,  imless  the  prisoner,  by  demanding 
that  it  be  immediately  carried  out,  made  it  such.  It 
was  his  duty  to  surrender  himself  and  submit  to  the  penalty 
of  the  law,  as  well  as  that  of  the  sheriff  to  inflict  it;  and, 
by  taking  advantage  of  the  neglect  of  the  latter  and  of  the 
clerk,  he  cannot  avoid  the  punishment  whJch  his  wrongdoing 
will  be  assumed  to  have  justly  required.  In  Neal  v.  State, 
$upra,  a  sentence  of  six  months'  work  in  the  chain  gang  was 
ordered  suspended.    At  a  subsequent  term  of  court,  after  the 
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lapse  o{  six  months,  it  was  ordered  that  the  sentence  be  en- 
forced. The  prisoner  contended  that,  as  the  order  of  sus- 
pension was  illegal,  the  period  of  imprisonment  began,  in 
contemplation  of  law,  at  the  date  the  judgment  of  court 
was  rendered.  In  the  course  of  the  opinion  rejecting  thi$ 
view,  after  a  discriminating  investigation  of  the  authorities, 
the  court  said:  "Suppose  a  court  in  this  state  sentences  a 
person  convicted  of  criminal  offense  to  work  in  the  chain 
gang  for  twelve  months,  without  attempting  to  suspend  the 
execution  of  the  sentence,  and  the  sheriff,  in  disregard  of 
his  duly,  and  on  his  own  motion,  immediately  discharges  the 
prisoner,  and  allows  him  to  have  unrestricted  liberty  for  a 
year  or  longer;  can  it  be  held,  after  he  has  enjoyed  twelve 
months  of  perfect  but  unlawful  freedom,  that  he  has,  in  con- 
templation of  law,  worked  in  the  chain  gang  for  the  full 
term  for  which  he  was  sentenced?  We  apprehend  not 
What  difference  can  it  make  whether  the  sheriff  discharges 
the  sentenced  criminal  imlawfuUy  on  his  own ,  motion,  or 
discharges  him  unlawfully  under  a  void  order  of  the  court  f ' 
In  Ex  parte  Vance,  90  Cal.  208  (27  Pac.  Rep.  209,  13  L. 
R.  A.  574),  the  prisoner  was  sentenced  to  imprisonment  un- 
til a  fine  was  paid,  and  thereafter  released  by  the  sheriff 
without  legal  authority.  When  re-arrested  after  the  lapse 
of  the  period  fixed,  he  insisted  that,  as  judgment  had  not 
been  suspended,  the  term  of  his  imprisonment  had  expired. 
But  the  court  declared,  "The  act  of  the  sheriff  in  releasing 
ihe  petitioner  was  unauthorized  ,  and  the  petitioner's  depart- 
ure from  the  jail  to  which  he  had  been  lawfully  committed, 
without  having  been  discharged  in  due  course  of  law,  was 
equally  so,  and  was,  in  effect,  a  technical  escape,  from  which 
lie  can  derive  no  advantage.  The  time  of  the  petitioner's 
absence  from  jail  cannot  be  considered  as  having  been  spent 
in  jail  in  satisfaction  of  the  judgment  which  required  hia 
.actual  imprisonment."  In  State  v.  Coclcerham,  24  N.  C. 
204,  the  prisoner  had  been  sentenced  to  be  imprisoned  two 
-calendar  months  from  and  after  November  1st,  but  did  not 
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go  to  prison  accordingly.  Direction  at  a  subsequent  .term  of 
court,  more  than  the  period  fixed  lat^r,  that  the  judgment 
be  executed,  was  upheld,  as  the  time  for  the  beginning 
of  the  sentence  was  directory  only,  and  formed  no  part  of 
the  judgment  See  Sylvester  v.  State,  66  N.  H.  193  (20 
Atl.  Rep.  954) ;  McKwy  v.  Woodruffs  77  Iowa,  41^.  In 
principle,  these  authorities  fully  sustain  our  conclusion,  and 
it  follows  that  the  petitioner  was  rightly  remanded  to  the 
custody  of  the  sheriff,  to  be  dealt  with  as  commanded  in  the 
judgment  of  the  court. — ^Affirmed. 


D.  H.  Westbrook,  Malinda/  Westbrook,  Phflip  Wl, 
James,  Emma,  Martha,  Harry,  Fred,  and  Bessie 
Westbrook  and  Ella  C.  Dickinson,  Plaintiff's  and 
Appellees  v.  The  Muscatine  North  and  South  Rail- 
road Company,  Appellant 

Condemnation  of  Right  of  Way:  Instruction  on  measure  of  damages 
construed.  A  railroad  right  of  way  was  condemned  through  a 
tract  of  land  alleged  by  Its  owner  to  form  part  of  a  farm  In- 
cluding other  tracts,  and  the  jury  was  instructed,  in  a  suit  to 
determine  damages,  that,  in  determining  if  the  several  tracts 

4  constituted  but  one  farm,  they  should  consider  the  connection, 
relation,  adaptation,  convenience,  character,  location,  and  uses 
of  the  land,  and  whether  the  market  value  of  either  tract  would 
be  reduced  if  separated  from  the  other.  Held,  to  negative  a 
contention  that  the  court  submitted  the  cause  on  the  theory  that 
the  manner  in  which  the  owner  used  the  lands  was  the  test  as 
to  whether  the  separate  tracts  constituted  but  one  farm. 

"Single  farm"  defined.  A  railroad  right  of  way  was  condemned 
over  a  tract  of  land  alleged  to  be  a  part  of  a  farm,  which  in- 
cluded another  tract,  separated  from  it  by  an  intervening  tract, 
over  which  a  private  way  existed  by  license  of  the  owner. 
1  There  was  also  a  highway  connecting  the  tracts.  A  father  held 
an  estate  for  life  in  the  farm,  remainder  in  his  children,  and 
they  joined  in  a  proceeding  against  the  railroad   company  to 

5  recover  damages  resulting  to  the  entire  farm  from  the  condem- 
nation of  the  right  of  way.    The  father  owned  the  intervening. 
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tract  in  fee.  Held,  that  the  fact  that  the  way  over  the  inter- 
vening tract  existed  only  by  license  was  not  sufficient  to  show 
that  the  two  tracts  connected  thereby  did  not  constitute  a  single 
farm. 

Cboss-examination:      Estoppel   by   objections.     Where   defendants 
objection   to  the  introduction   of  evidence  showing  the  value 

2  per  acre  of  a  railroad  right  of  way  through  plaintiff's  land  is 
sustained  in  a  suit  to  determine  the  damages  from  the  condem- 

3  nation  of  the  right  of  way,  defendant  cannot  complain  that  It 
is  not  allowed  on  cross-examination,  to  show  the  value  per  acre 
of  a  portion  of  the  land  so  taken. 

Appeal  from  Louisa  District  Court. — Hon.  W.  S.  Withrow, 

Judge. 

Wednesday^  December  18,  1901. 

This  is  a  proceeding  for  the  condemnation  of  the  right 
of  way  for  the  defendant's  railroad  over  lands  belonging  to 
the  plaintiffs.  Upon  appeal  to  the  district  court,  and  on 
trial  had  therein,  verdict  and  judgment  were  rendered  in 
favor  of  the  plaintiffs  for  $1,900.  Defendant  appeals. — Af- 
firmed, 

Jayne  &  Hoffman  and  C,  A,  Carpenter  for  appellant. 

L.  A.  Riley,  P.  T.  McVey,  and  F.  M.  Molsherry  for 
appellees. 

Given,  C.  J.— I.  The  plaintiffs  D.  H.  and  IMalinda 
Westbrook  are  husband  and  wife,  and  the  other  plaintiffs 
are  their  children.     The  children  own  the  lands  in  qnoation, 

subject  to  a  life  estate  therein  held  by  their  parents. 
1  The  lands  thus  owned  are  as  follows.     The  west  4  of 

the  southwest  ^  of  section  1 ;  all  of  the  southeast  i  of 
section  2,  except  6  acres;  the  south  ^  of  the  southeast  ^  of 
section  3 ;  45  acres  in  the  southwest  corner  of  section  3 ;  all 
that  part  of  the  southeast  ^  of  section  4  south  of  the  Rock 
Island  Railroad;  tlie  northwest  ^  of  section  11;  the  north- 
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east  fractional  J  of  the  northeast  ^  of  section  11; 
the  north  fractional  part  of  the  northwest  i  of 
section  12, — all  in  township*  75,  range  3  (682  acres), 
in  Louisa  county,  Iowa.  D.  HL  Westbrook  owns  in 
his  own  right  the  north  J  of  the  south  i  of  section  3  (160 
acres) ;  the  east  35  acres  of  the  south  ^  of  the  southwest  J 
of  section  3 ;  a  tract  in  the  northeast  i  of  section  10  contain- 
ing 20  acres ;  and  the  south  ^  of  the  southwest  J  of  section 
2  (80  acres), — all  in  township  75,  range  3.  No  damages 
are  claimed  in  this  action  as  to  the  last  described  lands.  It 
will  be  observed  that  the  lands  in  question  do  not  lie  in  a 
body,  and  that  the  lands  owned  by  D.  H.  Westbrook  lie  be- 
tween the  lands  in  question  in  sections  1,  2,  11,  and  12,  and 
those  in  sections  3  and  4.  D.  H.  and  Malinda  Westbrook 
reside  on  the  land  in  section  4.  There  is  a  dwelling  house 
and  other  farm  improvements  on  the  land  in  section  2,  that 
have  been  occupied  by  Mr.  Westbrook's  hired  man.  There 
is  a  north  and  south  public  highway  through  the  land  in  sec- 
tion 4,  that  intersects  an  east  and  west  highway  along  the 
half -section  line  of  sections  9,  10,  and  11,  connecting  with 
another  north  and  south  highway  through  the  east  ^  of  sec- 
tion 11,  and  a  shoH  distance  east  of  the  north  and  south 
half-section  line  in  section  2,  thus  affording  access  from  the 
farm  house  in  section  4  to  the  other  lands.  The  defendant's 
road  does  not  touch  the  lands  in  sections  3  and  4,  and  the 
contention  is  whether  these  lands  should'  be  considered  in 
estimating  damages.  The  evidence  shows  that  D.  H.  and 
!Malinda  Westbrook  have  been  using  all  these  lands  as  one 
farm,  and  that  they  have  used  for  that  purpose  a  private  way 
from  the  house  on  section  4  across  the  lands  in  sections  3  and 
4,  in  question  and  across  the  south  ^  of  the  southwest  i  of  sec- 
tion 2,  owned  exclusively  by  D.  H.  Westbrook,  to  the  lands  in 
sections  1,  2,  11,  and  12. 

II.     On  the  trial  one  Coder,  called  by  the  plaintiff,  was 
asked    in    chief:     ''What's    the    value,    if    you   knoWj    of 
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the    land,    per    acre,    that    is^    taken    by    the    right    of 
way  t"     Defendant   objected    as    immaterial,  irrele- 
2  Tant,    incompetent,  and    leading;    and    the    objec- 

tion was  sustained,  evidently  upon  the  ground 
that  the  question  was  incompetent,  irrelevant,  or  imr 
material,  as  it  was  clearly  not  leading.  On  cross-ex- 
amination the  defendant  asked:  ^^hat  is  the  value  of  the 
land  actually  taken  through  the  thirty-acre  tract  in  section 

2  ?"  Also :  ''What  do  you  say  is  the  fair  market  value  of 
the  land  taken  from  the  east  line  of  the  thirty-acre  tract 
in  section  2,  and  extending  to  the  east  edge  of  a  deep 
cut!''    To  these  questions  plaintiffs  objected  to  incompetent, 

which  objection  was  sustained,  and  of  this  ruling  the 

3  appellant  complains.     While  the  value  of  the  land 
taken  is  one  element  of  the  damages,  appellant  is 

not  in  position  to  complain  of  the  ruling,  as,  by  its  objec- 
tion to  the  question  put  by  the  plaintiff,  appellant  invoked 
the  ruling  of  which  it  now  complains.  If  it  was  not  compe- 
tent to  show  the  value  of  the  land  taken  by  the  right  of  way^ 
surely  it  was  not  competent  to  show  the  value  of  a  part 
thereof.  In  Crawford  v.  Wolf,  29  Iowa,  668,  it  is  held  that 
a  parly  oannot  complain  of  the  admission  of  evidence  under 
a  rule  adopted  by  the  court  claimed  to  be  erroneous,  where 
such  rule  was  adopted  at  the  instance  or  upon  the  suggestion 
of  the  party  complaining.  See,  also,  Spaulding  v.  Railway 
Co,y  98  Iowa,  216,  and  cases  cited  therein.  Appellant's  coun- 
sel, in  this  connection  say  that  there  is  no  evidence  as  to  the 
value  of  the  land  taken,  and  therefore  contend  that  the  court 
erred  in  submitting  that  question  to  the  jury,  but  we  do  not  so 
view  the  record.  There  is  evidence  on  that  subject, — ^not- 
ably, that  of  D.  H.  Westbrook  and  J.  A.  Cochran. 

III.  Appellant's  counsel  state  their  next  contention  as 
follows:  "The  court  erred  in  submitting  to  the  jury  the 
question  of  whether  the  lands  owned  by  plaintiffs  in  section 
8  and  4  constituted  a  part  of  the  farm  damaged  by  defend- 
ant's road  and  in  assuming  that  the  manner  in  which  plain- 
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tiffs  used  their  lands  before  defendant's  road  was  located 
was  the  test  of  whether  they  constituted  one  farm,  instead 
of  submitting  to  the  jury  the  question  as  to  whether  they 
were  of  such  character  and  so  located  as  that  their 
4  market  value  would  be  depreciated  if  offered  sepa- 

rately/' The  court  instructed  to  the  effect  that, 
before  the  jury  could  consider  whether  all  the  lands  were 
damaged,  it  must  find  that  the  lands  were  at  the  time  of  the 
taking,  "in  effect,  one  farm,  and  so  used  by  the  plaintinffg,*' 
and  that  the  burden  was  on  the  plaintiffs  to  so  show.  In 
the  fourth  instruction  the  court  said:  "In  determining 
whether  the  lands  so  claimed  by  the  plaintiffs  constituted 
an  entire  farm  at  the  time  of  the  condemnation  proceedings, 
you  will  consider  what  the  testimony  may  show  as  to  the 
uses  to  which  said  several  parcels  of  land  were  put  at  the 
time, — whether  one  parcel  was  made  dependent  upon  an- 
other in  the  farming  operations  then  carried  on,  or  which 
of  said  parcels  or  divisions  of  land  as  described,  or  any  of 
them,  were  used  for  separate  and  distinct  purposes  from  that 
actually  crossed  by  defendant's  right  of  way."  The  fifth 
and  sixth  instructions  are  as  follows:  "(5)  If  the 
several  parcels  of  real  estate  which  the  plaintiffs 
claim  has  been  injured  as  an  entire  farm  had  such  a  con- 
nection or  relation  of  adaptation,  convenience,  and  actual 
and  permanent  use,  as  to  make  the  enjoyment  of  the  parcels 
or  tracts  from  which  the  right  of  way  was  taken,  reasonably 
and  substantially  necessary  to  the  enjoyment  of  the  parcel 
or  parcels  not  so  touched  by  the  right  of  way,  in  the  most 
advantageous  manner  in  the  business  in  which  it  was  at  the 
time  used,  and  if  the  said  tracts  were  dependent  upon  each 
other,  in  the  use  to  which  they  were  then  put,  they  would 
constitute  one  farm;  and  the  damages,  if  any  there  were, 
should  be  assessed  upon  such  basis.  (6)  To  entitle  the 
plaintiffs  to  recover  any  sum  as  damages  to  the  land  owned 
by  them  located  in  sections  3  and  4,  you  must  find  from  the 
testimony  that  such  lands  are  of  such  character,   and  so 
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located  with  respect  to  the  lands  over  which  the  defendant's^ 
road  is  located,  that  the  market  value  of  either  will  be 
reduced  if  separated  from  the  other,  and  that  the  location 
and  construction  of  the  defendant's  railway  has  had  that 
-effect  The  burden  of  establishing  this  relation  of  the  said 
lands  to  others  is  upon  the  plaintiffs,  and  must  be  established 
by  a  preponderance  of  the  testimony/'  It  is  surely  not  cor- 
rect to  say  that  the  court  assumed  that  the  manner  in  which 
plaintiffs  used  the  lands  was  the  only  test  by  which  to  de- 
termine whether  the  several  parcels  constituted  one  farm. 
In  the  fifth  instruction  the  jury  was  told  to  consider  the 
■connection,  relation,  adaptation  and  convenience,  as  well 
as  the  actual  and  permanent  uses ;  and  in  the  sixth,  the  char- 
acter and  location  of  the  lands  in  sections  3  and  4  as  to 
the  other  lands,  and  whether  the  market  value  of  either  will 
be  reduced  if  separated  from  the  other.  In  Cox  v.  Railway 
Co.,  77  Iowa,  23,  we  said:  "As  to  farm  lands  the  law  is 
well  settled,  and  the  owner  of  lands  is  not  limited  in  his 
right  of  recovery  to  the  subdivision  of  the  land  crossed  or 
touched  by  the  right  of  way,  but  the  entire  farm,  of  what- 
ever size,  if  in  one  tract,  or  so  lying  that  it  is  used  as  one 
farm,  may  be  considered.  In  such  cases  the  question  is,  how 
is  the  value  of  the  farm  affected  by  the  construction  of  the 
road  across  it?  And,  to  the  extent  that  it  is  lessened  in 
value,  the  owner  is  entitled  to  recover.''  In  Ellsworth  v. 
Railway  Co.,  91  Iowa,  386,  we  held  that  the  question 
whether  the  entire  tract  should  have  been  considered  as  a 
whole,  or  portions  of  it  separately,  in  estimating  the  dam- 
ages, were  questions  of  fact,  which  should  have  been  sub- 
mitted to  the  jury.  See,  also,  Bermett  v.  City  of  Marion, 
lOG  Iowa,  629.  In  Peck  v.  Railway  Co.,  36  Minn.  343  (31 
N.  W.  Hep.  217),  it  is  said  "that  in  condemnation  proceed- 
ings, to  constitute  unity  of  property  between  two  contigous 
but  prima  facie  distinct  parcels  of  land,  there  must  be  such 
a  connection  or  relation  of  adaptation,  convenience,  and  actual 
and  permanent  use,  between  them,  as  to  make  the  enjoyment 
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of  the  parcel  taken  reasonably  and  substantially,  necessary 
to  the  enjoyment  of  the  parcel  left,  ia  the  most  advantageous 
and  profitable  manner  in  the  business  for  which  it  is  used." 
In  Poits  V.  Railroad  Co.,  119  Pa.  278  (13  Aa  Eep.  291, 
4  Am.  St  Rep.  646),  cited  by  appellant,  the  three  propertiea^ 
for  which  damages  were  claimed  ^ere  not  only  disconnected, 
but  tach  was  used  for  a  distinct  and  separate  purpose,  and 
the  several  titles  owned  by  diflferent  persons;  hence  it  was 
held  that  they  could  not  be  considered  as  appurtenant  to,^ 
or  a  parcel  of,  the  tract  touched  by  the  right  of  way.  In 
Leavenworth  N.  &  8.  By.  Co,  v.  Wilkins,  45  Kan.  Sup. 
674  (26  Pac  Rep.  16),  also  cited  by  appellant,  it  was  held 
that  the  damages  must  be  cojifined  to  the  tract  of  land  over 
which  the  right  of  way  is  condemned,  unless  the  owner  has 
other  land  contiguous  thereto,  and  so  situated  with  respect 
to  the  same  that  the  value  is  appreciably  augmented  by  their 
use  in  connection  therewith  as  a  single  farm,  and  the  appro- 
priation of  said  right  of  way  has  destroyed  or  seriously  in- 
terfered with  such  use.  Cameron  v.  Railway  Co.,  42  Minn. 
75  (43  N.  W.  Rep.  785),  cited  by  appellant,  seems  to  give 
some  support  to  the  claim  tiiat  tracts  of  land  not  connected 
with  that  from  which  the  rights  of  way  is  taken  cannot  be 
considered.  It  is  said:  "In  this  country  it  is  generally 
confined  to  the  particular  tract  of  land  the  whole  or  part 
of  which  is  taken ;  damages  being  awarded  only  for  the  land 
taken,  and  for  the  resulting  injury  to  the  reiiainder  of  the 
same  tract,  without  regard  to  the  other  lands  of  the  same 
owner."  It  is  further  said:  "The  not  unusual  fact  that 
lands  so  separated  are  conveniently  and  most  profitably  used 
by  the  owner  in  conjunction,  so  as  to  contribute  to  a  common 
purpose  or  end,  as  in  the  case  of  a  farm,  with  its  necessary 
pasturage  or  tinpiber  land  situated  at  a  distance  from  the 
rest  of  the  land  used  for  farming  purposes,  cannot  justify 
treating  parcels  which  are  essentially  and  in  their  very 
nature  distinct  and  separate  as  though  they  were  one  oon- 
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tinuous  body  of  land."    Even  this  case,  so  much  relied  upon, 
recognized  the  rule  of  the  instructions.     Appellant'a 
5  counsel  concede  that  the  sixth  instruction  "presents 

an  absolutely  correct  proposition  of  law,  but  con- 
tend that  appellees  failed  to  introduce  any  evidence  to  show 
the  interdependence  of  the  different  parcels  of  land,  and  that 
their  market  value  would  be  reduced  by  their  separation.'^ 
We  think  there  was  suflScient  evidence  to  warrant  the  court 
in  submitting  this  question  to  the  jury,  and  the  jury  in  find- 
ing for  the  plaintiff  on  that  proposition.  Appellant  insists 
that,  inasmuch  as  D.  H.  W^stbrook  might  at  any  time  revoko 
the  license  to  pass  by  the  private  way  over  his  individual 
land,  the  lands  in  sections  3  and  4  cannot  be  considered  as 
forming  a  part  of  the  farm  in  connection  with  the  other 
lands.  The  facts  as  to  this  private  way  were  before  the^ 
jury,  and  proper  to  be  considered  in  determining  whether 
the  several  tracts  constitute  one  farm.  Mr.  Westbrook  had 
a  life  estate  in  the  land  in  dispute,  as  well  as  the  ownership 
of  the  intervening  land  over  which  the  private  way  passed ; 
hence  it  is  not  as  though  a  stranger  owned  the  intervening 
land.  But  we  have  seen  that  communication  between  the 
land  in  sections  3  and  4  and  those  in  other  sections  could 
be  had  by  means  of  the  public  highway, — a  fact  to  be  con- 
sidered by  the  jury,  and  which,  in  connection  with  all  tho 
other  facts,  warranted  them  in  finding  that  the  lands  in 
dispute  were  susceptible  of  being,  and  were  in  fact,  used  ad- 
vantageously as  one  farm. 

What  Ave  have  said  disposes  of  all  the  questions  arguedj. 
and  Jpftds  to  the  conclusion  that  the  judgment  of  the  district 
court  must  be  affirmed. 


The  State  of  Iowa  v.  Charles  Jones^  Appellant 

Accessories  After  the  Fact:     not  an   accomplice:     Corroboration. 
Code,  section  5299,  abrogates  the  distinction  between  an  acces- 
sory before  the  fact  and  the  principal,  and  provides  that  aU 
2    persons   concerned   in  the   commission   of    a    public    offense^ 
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whether  they  directly  commit  the  act,  or  aid  and  abet  its  com- 
mission, though  not  present,  should  thereafter  be  indicted  and 

3  punished  as  principals  Section  5300  provides  that  an  acces- 
£ory  after  the  fact  can  be  indicted  and  punished  though  the 
principal    is   not   tried.     Held,    that   the   distinction    between 

4  accessories  before  and  after  the  fact  was  still  preserved,  and 
that  the  accessory  after  the  fact  was  not  an  accomplice,  so  as 
to  require  corroboration  of  his  testimony  to  convict  the  prin- 
cipal. 

•'Accomplice"  defined.    The  test  by  which  to  determine  whether  a 
7    person  is  an  accomplice  to  a  crime  is,  could  he  be  indicted  for 
the  same  offense  for  which  the  principal  is  being  tried? 

Evidence:  retubn  of  stoij:n  money.  In  a  prosecution  for  larceny 
from  the  person,  where  a  third  person,  accused  as  defendant's 

6  accomplice,  testified  that  defendant  gave  him  $25,  stating  that 
"he  had  got  the  old  man's  money,"  etc.,  evidence  as  to,  the  re- 
turn of  the  money  received  by  him  to  the  victim  was  properly 
admitted. 

Possession  of  stolen  property:  Presumption's.  In  a  prosecution 
for  larceny  from  the  person,  where  a  third  person,  accused  as  an 
accomplice,  testified  that  defendant  gave  him  $25,  stating  that 

7  "he  had  got  the  old  man's  money," ^  and  where  there  was  evi- 
dence showing  a  return  of  the  money  to  the  victim,  an  instruc- 
tion as  to  the  inference  arising  from  the  possession  of  the  re- 
cently stolen  money  was  properly  given. 

Corroboration  op  accomplice.    The  corroborative  evidence  necessary 
1    to  convict  a  principal  on  the  testimony  of  an  accomplice  need 
6    not  go  to  the  whole  of  the  latter's  testimony,  but  is  sufllcient 
if  it  corroborates  some  material  part  thereof. 

Same.    The  corroborative  evidence  necessary  to  convict  a  principal 
1    on  the  testimony  of  an  accomplice  need  not  be  direct,  but  may 
be  circumstantial. - 

Sufficiency.  In  a  prosecution  for  larceny  from  B.,  an  employe  who 
was  working  at  the  hotel  where  B.  was  stopping  testified  that, 
the  latter  having  been  drinking,  he  took  him  to  his  room,  and 
both  fell  asleep;  that  he  was  awakened  by  the  landlady  stand- 

1  .ing  in  the  door,  and  went  down  stairs  with  her,  and  about  five 

minutes  later  defendant,  came  down,  called  him  into  the  wash 
room,  and  gave  him  $25,  stating  that  "he  had  got  the  old  man's 
money,"  and  would  divide,  etc.     The  employe,  when  arrested. 

2  gave  up  the  $25,  which  was  returned.  The  landlady  testified 
that  the  employe  took  B.  to  his  room  at  her  suggestion;  that 
she  afterwards  djscovered  defendant  in  the  hallway;   that  he 
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was  not  boarding  at  the  hotel;  that  he  went  into  the  wash  room 
with  the  employe  on  coming  down  stairs,  etc.  Held,  that  the 
employe's  testimony  was  sufficiently  corroborated  to  warrant 
sending  the  case  to  the  jury. 

Sentence:  pronounced  by  other  than  the  trial  judge.  Where  a 
judge  presiding  at  a  criminal  prosecution,  after  receiving  the  ver- 
S  diet  and  denying  a  new  trial,  wrote  out  the  sentence  which  he 
thought  should  be  imposed,  and  handed  it  to  another  judge, 
the  latter  could,  at  his  request,  preside  at  the  time  fixed,  and 
announce  the  sentence. 

Appeal    from    Audubon    District    Court. — Hox.     A.     B. 
Thoenell^  Judge. 

Wednesday^  December  18,  1901. 

Defendant  was  indicted,  tried,  and  convicted  of  the 
<;rimc  of  larcency  from  the  person,  and  from  the  judgment 
imposed,  appeals. — Affirmed. 

n,  W,  Hanna  and  Geo.  W.  Cossen  for  appellant. 

Chas.  W.  Mullan,  Attorney-General,  and  Chas.  A.  Van 
Tleck,  Assistant  Attorney-General  for  the  State. 

Deemeb,  J — That  the  crime  charged  in  the  the  indict- 
ment was  conmiitted  by  taking  from  the  person  of  one  Bric:gs 
the  sum  of  $57  is  clearly  established  by  the  evidence.  To 
prove  that  the  defendant  was  the  guilty  party,  the  state 

introduced  as  a  witness  one  Alton,  who  testified,  in 
1  substance,  that  he  was  working  at  the  hotel  where 

Briggs  was  stopping  when  the  larcency  was  com- 
mitted ;  that  Briggs,  at  the  request  of  defendant,  contributed 
some  money  for  the  purchase  of  whiskey,  which  Jones  went 
out  and  procured;  that  Briggs  drank  immoderately  of 
liquor,  and  that  in  the  afternoon  (the  whiskey  having  been 
procured  in  the  morning)  he  (witness)  took  Briggs  to  his 
room,  and  while  sitting  on  the  bed  with  Briggs  both  fell 
asleep,  and  that  he  (witness)  did  not  awake  until  he  was 
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-^ —  » 

called  by  the  landlady  of  the  house,  who  at  that  time  wa? 
standing  with  the  defendant  in  the  door  to  Briggs'  room*,, 
that  he  left  Briggs  asleep  on  the  bed,  and  went  downstairs- 
with  the  landlady,  leaving  defendant  in  the  room  where 
Briggs  was  sleeping;  that  in  about  five  minutes  defend- 
ant,  Jones,  came  down  and  called  him  (witness)  to  the  wash 
room  of  the  hotel,  whither  he  went,  and  that  Jones  then 
pulled  out  a  roll  of  money,  saying,  *  What  shall  I  do  ?  Di- 
vide ?"  that  thereupon  he  (Jones)  counted  out  $25  and  gave 
it  to  Aiton,  stating  at  the  time  that  he  kept  $27, — $2' 
for  doing  the  work;  that  he  (defendant)  then  stated  that 
^'he  had  got  the  old  man's  money,'^  and  advised  him  (Aiton) 
to  ''plant"  his  share,  as  he  would  do,  and  to  say  they  had  made 
the  money  in  gambling ;  that  they  thereupon  separated ;  and 
that  in  about  half  an  hour  defendant  came  back  and  asked 
if  the  old  man  had  come  down  from  his  room.  He  also  testi- 
fied that  he  never  had  any  talk  with  defendant  about  Briggs 
until  he  was  called  into  the  wash  room;  and  that  he  sup- 
posed defendant  gave  him  the  money  as  ''hush 
2  money."     It  also  appears  that 'defendant  and  Aiton 

were  both  arrested  for  the  crime,  and  that  after 
A i ton's  arrest  the  $25  received  by  him  was,  at  his  request 
turned  back  to  Brigc^s.  The  land  lady  testified,  in  substance, 
that  Aiton  showed  Briggs  to  his  room  at  her  suggestion,  and 
that  afterwards  she  went  up  stairs  and  discovered  Jones  in 
the  hallway;  that  she  asked  him  what  he  was  doing  there, 
and  that  he  colored  up,  smiled,  and  said  he  had  just  come 
up ;  that  she  discovered  Aiton  and  Briggs  asleep  on  the  bed, 
and  called  Aiton,  directing  him  to  go  about  his  work;  that 
she  did  not  disturb  Briggs ;  that  the  three  (Aiton,  Jones,  and 
herself)  went  downstairs,  and  defendant  and  Aiton  went 
to  the  wash  room,  where  they  had  a  conversation  lasting 
some  10  minutes;  that  Jones  was  not  a  boarder  in  the 
house,  and  had  no  business  upstairs,  and  seemed  to  be 
excited  when  she  met  him  there ;  that  there  was  no  one  up- 
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stairs  during  the  time  Briggs  was  there  but  defendant,  Aiton, 
and  herself.    Aiton  testified  that  he  had  been  indicted 

3  for  receiving  stolen  property,  and  that  his  attorney 
had  advised  him  to  plead  guilty.     At  the  conclusion 

of  the  evidence  for  the  state,  defendant  moved  the  court 
to  direct  a  verdict  of  not  guilty,  for  the  reason,  among  others, 
that  Aiton  was  an  accomplice,  and  there  was  no  evidence  to 
-corroborate  him,  as  required  by  statute.  This  motion  was 
■overruled,  and  defendant  then  took  the  stand  in  his  own 
behalf  and  gave  his  version  of  the  affair.  The  case  then 
proceeded  in  the  regular  way,  resulting  in  a  judgment  of 
^conviction. 

I.  Defendant  insists  that  his  motion  to  direct  should 
have  been  sustained.  This  depends,  of  course,  upon  the 
answer  to  be  given  these  two  propositions:  (1)  Was  Aiton 
an  accomplice?  and  (2)  was  he  sufficiently  corroborated? 
Before  the  court  would  have  been  justified  in  directing  a 
verdict,  it  should  appear  from  the  undisputed  evidence  that 
the  first  proposition  should  be  answered  in  the  affirmative, 
and  the  last  in  the  negative.  We  will  consider  these  in 
order.  Aiton  testified  that  he  had  no  talk  with  Jones  prior 
to  the  time  the  crime  was  committed,  and  that  he  supposed 
the  money  was  given  him  to  close  his  mouth.    If  this 

4  be  true  (and  the  jury  was  authorized  to  find  it  was), 
Aiton  was  not  an  accessary  before  the  fact,  as   at 

oommon  law,  but  an  accessory  after  the  fact.  Is,  then,  an 
accessory  after  the  fact  an  accomplice?  The  courts  do  not 
«eem  to  be  agreed  on  this  proposition.  See  Polk  v.  State,  36 
Ark.  117,  and  Chitister  v.  State,  33  Tex.  Cr.  App.  635  (28 
S.  W.  Rep.  683),  holding  that  he  is,  and  Lowery  v.  State, 
72  Ga.  649;  State  v.  Umble,  115  Mo.  452  (22  S.  W.  Rep. 
378),  and  People  v,  Chadwick,  7  Utah,  134  (25  Pac.  Rep. 
737)  to  the  contrary.  In  Rex.  v,  Moores,  7  Car.  &  P.  270 
(32  E.  C.  L.  507),  it  is  held  that  a  receiver  of  stolen  goods 
is  an  accessory  of  the  thief  who  stole  them.  See,  also, 
Eoherts  v.  State,  55  Ga.  220.     But  in  State  v.  Hayden,  45 
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Iowa,  11,  we  held  that  a  receiver  of  some  of  the  stolen  prop- 
erty obtained  by  a  breaking  and  entering  is  not  an  accomplice 
in  the  burglary.  It  is  there  said  that  he  might,  perhaps,  be  an 
accomplice  in  a  simple  larcency,  but  not  in  burglary.  In 
view  of  our  statute  making  it  a  substantive  offense  for  one 
to  receive  stolen  property  knowing  it  to  have  been  stolen, 
we  do  not  think  that  one  who  knowingly  receives  stolen  prop- 
erty taken  from  the  person  of  another  is  an  accomplice  in 
the  latter  crime.  As  sustaining  the  same  view,  see  Harris 
V.  State,  7  Lea.  (Tenn.)  124.  We  are  not  unmindful  of 
section  5299  of  the  Code.  That  section  reads  as  follows: 
"The  distinction  between  an  accessory  before  tlie  fact  and 
a  principal  is  abrogated,  and  all  persons  concerned  in  the 
commission  of  a  public  offense,  whether  they  directly  com- 
mit the  act  constituting  the  offense,  or  aid^and  abet  its  com- 
mission, though  not  present,  must  hereafter  be  rndicted^ 
tried,  and  punished  as  principals."  If,  under  this  section, 
an  accessory  after  the  fact  may  be  punished  as  principal^ 
then  there  are  strong  reasons  for  saying  that  he  is  an  accom- 
plice of  the  principal.  In  State  v.  Empey,  79  Iowa,  460, 
this  statute  was  considered,  and  the  meaning  of  the  wordfv 
"aid  and  abet"  explained,  but  whether  or  not  an  accessory- 
after  the  fact  could  be  tried  and  punished  as  a  principal 
was  left  undecided.  Language  is  used  in  the  opinion  which 
indicates  that  the  writer  was  inclined  to  the  view  that  he 
might  be,  but,  as  we  have  said,  the  court  expressly  refrained 
from  deciding  the  point.  The  words  "aid  and  abet  in  its 
commission,"  as  used  in  this  statute,  manifestly  have  refer- 
ence to  some  work  or  act  of  encouragment  or  assistance  in 
the  commission  of  the  offense,  and  not  to  somethiiiG:  done 
after  the  crime  is  complete.  In  other  words,  an  accessory 
after  the  fact  is  not  an  aider  and  abettor,  under  this  statute. 
That  the  legislature  recognized  a  distinction  Ix^tween  an 
accessory  before  and  after  the  fact  is  apparent  when  we  con- 
eider  the  next  section  of  the  Code,  which  reads  as  folloAva: 
*V^yi  unpagfiOTv  nfti?r  the  fact  to  the  commission  of  a  r»ublic 
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offense,  may  be  indicted,  tried  and  punished,  though  the 
principal  be  neither  tried  nor  convicted."  Under  similar 
statutes  it  is  held  that  an  accessory  after  the  fact  cannot  be' 
indicted  as  principal.  People  v,  Gassaway,  28  Cal.  405; 
People  V.  Keefer,  65  Cal.  232  (3  Pac.  Rep.  818);  ^Yade 
V.  Stale,  Yl  Ind.  535;  State  v.  Jones,  3  Wash.  St.  175  (28 
Pac.  Rep.  254)  ;  Reynolds  v.  People,  83  111.  479  (25  Am. 
Rep.  410).  We  think  our  statutes  still  preserve  tlie  dis- 
tinction between  accessory  before  and  after  the  fact,  and 
that  an  accessory  after  the  fact  is  not  an  accomplice  in  the 
main  crime.  But,  if  Aiton  was  an  accomplice,  it  does  not 
follow  that  the  motion  should  have  been  sustained.  Al- 
though an  accomplice,  if  there  was  other  evidence  which 
corroborated  him,  and  tended  to  connect  the  defendant  with 

the  commission  of  the  offense,  the  case  was  for  the 
5  jury.    Such  corroborated  evidence  need  not  go  to  the 

whole  case.  It  is  sufficient  if  it  corroborates  some 
material  part  of  the  accomplice's  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the  crime.  State 
V.  Miller,  65  Iowa,  60;  State  v,  Thompson,  87  Iowa,  671. 
That  there  was  such  evidence  is  manifest  from  the  statement 
made  at  the  beginning  of  this  opinion.  This  corroborating 
evidence  need  not  be  direct  Circumstantial  evidence  is 
sufficient,  if  it  tends  to  connect  the  prisoner  with  the  crime 
charged.  State  v.  Chauvet,  111  Iowa,  687;  State  v.  Stanley, 
48  Iowa,  221 ;  State  v.  French,  96  Iowa,  255 ;  State  v.  Bus- 
S(dl,  90  Iowa,  493.  The  motion  to  direct  was  properly  over* 
ruled. 

II.  Evidence  as  to  the  return  to  Briggs  of  the  money 
received  by  Aiton  was  proper,  under  the  circumstances  dis- 
closed by  the  record.     Defendant  was  a  witness  in  his  o^vn 

behalf,  and  his  cross^xamination  by  the  county  at- 
6  torney  is  complained  of.     We  have  gone  over  this 

part  of  the  record  with  care  and  discover  no  error. 

m.     Certain  of  the  instructions  are  complained  of. 

In  one  the  court  said,  in  effect,  that  \he  test  by  which  to 
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determine  whether  or  not  a  person  is  an  accomplice  is,  could 
he  be  indicted  for  the  same  offense  for  which  the 

7  defendant  was  being  tried?     What  we  have  said  in 
the  first  division  of  this  opinion  largely  answers  the 

complaint  made  of  this  instruction.  That  the  test  given  is 
the  proper  one,  see  Com.  v.  Wood,  11  Gray,  93;  Bass  v. 
State,  37  Ala.  469;  Dunn  v.  People,  29  N.  Y.  523  (86  Am. 
Dec.  319).  The  court  properly  left  it  to  the  jury  to  deter- 
mine whetlier  or  not  Aiton  was  an  accomplice.  An  instruc- 
tion with  reference  to  the  iuference  arising  from  the  posses- 
sion of  recently  stolen  property  was  proper,  in  view  of  the 
evidence  of  Aiton,  and  the  other  testimony  regarding  the 
return  of  the  money  to  Briggs.  Tho  instruction  as  to  the 
corroboration  is  too  long  to  be  set  out  in  full.  It  is  suflfi- 
cient  to  say  that  it  follows  the  language  of  the  statute,  and  is 
not  vulnerable  to  the  objection  made.  The  distinction  be- 
tween the  one  given  in  this  case  and  the  one  disapproved  in 
State  V,  Smith,  102  Iowa,  656,  is  manifest.  There  is  no 
merit  in  any  of  the  objections  to  the  instructions. 

IV.     The  trial  was  had  before  the  Hon.  A.  B.  Thornell, 
who,  after  receiving  the  verdict  and  disposing  of  the  motion 
for  a  new  trial,  left  Audubon  county  for  his  home,  in  Fre- 
mont county.     Before  leaving  he  fixed  the  time  for 

8  pronouncing  judgment,  and  wrote  out  the  sentence 
which  he  thought  should  be  imposed.     This  written 

statement  he  handed  to  Hon.  W.  E.  Green,  a  district  judge 
of  the  same  district,  and  asked  him  to  preside  at  the  time 
fixed,  and  announce  sentence.  This  was  done,  and  com- 
plaint is  made  of  the  procedure.  We  know  of  no  reason  for 
disapproving  this  course.  Judge  Green  had  authority  to 
hold  the  court,  and  do  any  business  that  might  regularly 
come  before  it.  Without  directions  from  Judge  Thornell, 
he  could  dispose  of  any  unfinished  business  of  the  term. 
But  in  this  particular  case  he  had  full  directions  from  Judge 
Thornell,  and  whatever  of  benefit  there  was  to  be  derived 
from  presiding  over  the  triaL     Xo  possible  prejudice  re- 
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suited  to  the  defendant,  and,  were  we  to  concede  that  the 
proceedings  were  irregular,  which  we  do  not,  there  would  be 
no  ground  for  disturbing  the  judgment — ^Affibmed, 


Henry  X.  Spaax,  Herman  Spaan,  and  Cornelius  Spaan 
V.  James  H.  Anderson  and  Oertel  Brothers^  Appel- 
lants. 

wills:     construction:      Creation    of    remainders.    A  will  devising 
testator's  real  property  to  his  wife,  with  a  general  power  to 

1  dispose  thereof,  and  directing  that  any  portion  remaining  at 
her  death  shall  pass  to  the  testator's  children,  creates  a  life 

4  Interest  in  hpr,  with  power  of  disposing  of  the  property,  and 
contingent  remainder  in  the  children,  subject  to  be  defeated 
by  the  exercise  of  the  power  by  the  wife. 

Advancements:  Judgment  against  heir.  Where  a  child  of  the 
testator  receives  a  portion  of  such  property  from  the  mother 

2  by  way  of  advancement,  before  a  judgment  against  the  child 

3  becomes  a  Hen  on  his  interest  in  the  land,  the  portion  re- 
ceived  by   the   child    must   be   deducted,   In   determining   his 

5  interest  in  the  remaining  property,  which  may  be  subjected 
to  the  payment  of  the  judgment. 

Appeal  from  Lee  District  Court, — Hon.  Henry  Bank,  Jr., 

Judge. 

Wednesday,  December  18,  1901. 

Action  to  quiet  title  by  plaintiffs,  who  claim  to  be 
owners  of  two  certain  lots  of  real  property  in  the  city  of 
Keokuk,  as  against  defendants,  who  claim  judgment  liens 
,  on  an  interest  therein  alleged  by  them  to  belong  to  one 
Joseph  C.  Spaan.  Decree  for  plaintiffs,  and  defendants  sl]^ 
V^bI— Affirmed. 

B.  A.  Dolan  and  James  H.  Anderson  for  appellants. 

IF.  G.  Roberts  for  appellees. 
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McClain^  J. — The  lots  in  controversy  belonged  during 

his  lifetime  to  one  John  Spaan,  the  father  of  plaintiffs  and 

of  Joseph  C.  Spaan,  who  died  seised  thereof  in  1893,  having- 

executed  a  will,  afterwards  duly  probated,  contain- 

1  ing  the  following  clauses :  "Second.  I  give,  devise, 
and  bequeath  to  my  wife,  Nellie  Spaan,  all  my  prop- 
erty, both  real  and  personal,  during  her  natural  life ;  and  I 
hereby  authorize  and  empower  the  said  Nellie  Spaan  to  sell 
and  convey  any  of  said  property  as  she  may  think  best* 
Third.  After  the  death  of  my  said  wife,  I  give,  devise,  and 
bequeath  all  the  property  remaining  at  her  death  to  my  four 
sons,  Henry  N.  Spaan,  Joseph  C.  Spaan,  Herman  Spaan^ 
and  Cornelius  J.  Spaan,  to  be  divided  equally  between  them, 
share  and  share  a  like."  Nellie  Spaan,  the  widow  of  tes- 
tator, died  intestate  in  1898,  leaving  the  two  lots  in 

2  controversy  imdisposed  of;  and  defendants,  as  judg- 
ment creditors  of  Joseph  C.  Spaan,  whose  judgments 

against  him  became  liens  upon  real  property  in  the  county 
in  which  the  lots  are  located  in  1894,  claim  that  their  lien 
has  attached  to  a  one-fourth  interest  therein  belonging  to 
their  debtor,  said  Joseph  C.  Spaan.  Plaintiffs  claim,  how- 
ever, that  their  said  brother  Joseph  during  the  lifetime  of 
his  mother,  Nellie  Spaan,  and  prior  to  the  date  when  de- 
fendants' judgments  became  liens  upon  real  property,  re- 
ceived from  her  $2,500,  in  various  sums,  with  the  agreement 
that  such  amount  should  be  regarded  as  an  advancement  to 
him  out  of  the  estate  in  which  he  would  have  a  right  to  par- 
ticipate on  her  death;  that  this  amount  exceeds  one-fourth 
of  all  his  father's  property  remaining  undisposed  of  at  hi* 
mother's  death;  and  that  subsequently  to  her  death  he  exe- 
cuted to  these  plaintiffs,  his  brothers,  a  quitclaim  deed  re- 
citing the  receipt  by  him  of  such  amount  by  way  of  advance- 
ment, and  conveying  to  them  all  his  interest  in  the  lots  in 
controversy. 

Plaintiffs    contend    that    the    will    of    Jolm    Spaan 
should  be  construed  as  vesting  in  Nellie  Spaan,  his  widow,. 
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a  fee  simple  title  to  all  testator's  property,  including  the' 
lots  in  controversy,  and  that  the  money  advanced  to  Joseph 
Spaan  is  to  be  deducted  from  his  interest  in  her  estate^ 
leaving  no  interest  in  him  subject  to  defendants'  judgments ; 
and,  further,  that  even  if  the  will  gave  to  the  widow  only 
a  life  estate,  so  that  Joseph  C.  Spaan's  interest  was  that 
of  an  heir  to  his  father  in  a  contingent  remainder,  neverthe- 
less the  advancement  to  him  out  of  the  property  in  which 
he  and  his  brothers  had  a  contingent  interest  before  defend- 
ants' judgment  #liens  attached  to  the  interest  of  said  Joseph 
is  to  be  taken  into  account  in  determining  the  amount  of 
his  interest,  which  would  result  in  leaving  nothing  in  him 
to  which  defendants'  judgments  could  attach. 

It  is  well  settled  that  the  general  lien  of  a  judgment 

creditor  upon  the  lands  of  liis  debtor  is  subject  to  all  equities 

existing  against  his  interest  in  favor  of  third  persons  at  the 

time  when  the  judgments  become  liens.     Bice  v. 

3  Kelso,  57  Iowa,  115.     A  judgment  is  a  lien  only  on 
the  interest  of  the  judgment  debtor.     Churchill  v. 

Morse,  23  Iowa,  229 ;  Brcbner  v.  Johnson,  81  Iowa,  23.  The 
lien  of  the  judgment  creditor  on  the  debtor's  interest 
as  heir  or  devisee  does  not  take  priority  over  ad- 
vancements, and,  if  at  the  time  his  sliarc  in  the  estate 
would  otherwise  vest  in  him  he  has  already  received  such 
share  by  way  of  advancement,  the  lien  of  the  judgment  does 
not  attach.  Liginger  v.  Field,  78  Wis.  367  (47  K  W.  Eep. 
613)  ;  Steele  v.  Frierson,  85  Tenn.  430  (3  S.  W.  Eep.  640). 
the  lien  is  subject  to  advancements  made  by  her  to  him.  And 
the  lien  is  subject  to  advancements  made  by  her  to  him  ;  and, 
furthermore,  even  if  Joseph  took  as  heir  of  his  father,  John 
Spaan,  his  interest  in  such  lots  on  which  defendants  can 
claim  a  lien  will  be  subject  to  any  equitable  claim 

4  which  may  arise  in  the  settlement  and  distribution 
of  his  father's  estate.     We  think  there  is  no  doubt 

that  under  the  will  of  John  Spaan  his  widow  took  a  life 
estate  only,  with  the  additional  general  power  of  disposal 
of  the  entire  estate,  and  that  his  sons  became  vested  with 
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a  contingeat  remainder  in  any  portion  of  tlie  estate  remain- 
ing undisposed  of  at  the  time  of  the  widow's  death.  This  is 
not  a  case  where  the  power  of  disposal  determines  the  extent 
of  the  interest  devised.  Here  it  is  expressly  stipulated  that 
the  devise  to  the  widow  is  for  life,  and  the  power  of  disposal 
is  added  thereto  as  an  additional  and  independent  power ;  and 
there  are  no  decisions  in  this  state  holding  that  a  grant  of 
such  a  power,  in  addition  to  the  creation  of  a  life  estate,  en- 
larges the  life  estate  to  a  fee  simple.  The  cases  on  this  sub- 
ject have  recently  been  so  fully  reviewed  by*  this  court  that 
it  is  not  necessary  to  discuss  them.  See  Hamhel  v,  Hamhel, 
109  Iowa,  459;  Law  v,  Douglass,  107  Iowa,  606;  In  re 
Proctors  Estate,  95  Iowa,  172.  ^Vhile,  perhaps,  this  court 
has  never  expressly  held  that  absolute  power  of  disposal, 
without  limitation  as  to  the  purpose  to  which  the  property 
may  thus  be  appropriated,  does  not  enlarge  the  express  grant 
•of  a  life  estate  so  as  to  convert  it  into  a  fee  simple,  yet  thsre 
are  no  cases  inconsistent  with  this  conclusion;  and  the 
authorities  in  other  states  fully  recognize  the  principle 
that  to  the  devisee  of  a  life  estate  this  unlimited  power  of 
disposal  may  be  added  without  affecting  the  nature  of  the 
estate  devised.  Ernst  v,  Foster,  58  Kan.  438  (49  Pac.  Rep. 
527);  Evans  v.  Folks,  135  Mo.  397  (37  S.  W.  Rep.  126)  ; 
Collins  V.  Wickivire,  162  Mass.  143  (38  X.  E.  Rep.  365)  ; 
Robeson  V.  Shotwell,  55  N.  J.  Eq.  318  (36  Atl.  Rep.  780). 
Treating  this  interest  of  Joseph  C.  Spaan  in  the  two 
lots  in  controversy  as  a  vested  interest  under  his  father's  will, 
tlie  question  is  whether  the  advancement  made  to  him  by 

his  mother  prior  to  the  attachment  of  defendants' 
5  liens  operated  to  extinguish  such  interest,  so  as  to 

leave  nothing  to  which  the  liens  could  attach.  The 
term  "advancement,"  in  this  view  of  the  case,  is,  of  course, 
not  used  in  its  strict  sense.  The  doctrine  of  advancements 
is  only  applicable  with  reference  to  property  not  disposed 
•of  by  will.  In  re  Lyons  Estate,  70  Iowa,  375.  And,  of 
<;ourse,  anything  paid  by  the  widow  to  the  sons  out  of  their 
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father's  estate  could  not,  in  any  view,  be  regarded  as  an  ad- 
vancement by  the  father.     But  the  situation  of  the  parties 
was  this:    The  widow  had  the  right  to  dispose  of  the  estate 
80  as  to  partially  or  completely  extinguish  the  contingent 
remainder  given  to  the  sons  by  the  will.     She,  no  doubt, 
could  have  converted  a  part  of  all  of  the  property  into  money, 
and  made  a  gift  of  the  proceeds  to  one  of  the  sons,  and  the 
others  could  probaby  not  have  held  him  accountable  there- 
for.   On  the  other  hand,  so  far  as  she  converted  the  property 
of  the  testator  in  which  she  had  a  life  estate,  with  power  of 
disposal,  into  funds  or  into  other  property  which  remained 
undisposed  of  by  her  at  the  time  of  her  death,  no  doubt 
such  proceeds  or  property  received  in  exchange  wou,ld  still 
liave  passed  to  the  sons  under  the  contingent  provision  in 
their  behalf.     What  the-  widow  did  was  to  convert  some  of 
the  property  into  money,  which  she  paid  to  Joseph,  and  to 
directly  transfer  to  him  a  promissory  note  of  a  third  partj 
belonging  to  testator's  estjite  at  the  time  of  his  death;  and 
this  she  did,  according  to  the  testimony,  not  by  way  of  gift, 
but  with  the  express  provision  that  it  should  be  treated  as^ 
an  advancement  out  of  his  interest  in  the  estate,  which  should 
be  left  undisposed  of  at  her  death.     In  other  words,   she 
waived  her  life  estate  and  her  poAvor  of  disposal  with  ref- 
erence to  so  much  of  the  estate  as  was  given  to  Joseph,  and 
required  that  he  should  accept  it  as  a  portion  gf  the  share  in 
the  estate  which  he  would  become  entitled  to  enjoy  after 
her  death.     Such  a  disposition,  made  by  agreement  with  all 
the  heirs,  would  unquestionable  have  been  a  valid  partition 
before  hand,  which  would  be  binding;  and,  although  it  does 
not  appear  that  there  was  any  express  consent  on  the  part  of 
the  other  heirs  to  this  form  of  distribution;  yet,  when  the 
other  heirs  ratified  and  acquiesced  therein,  we  can^^ee  no 
good  reason  for  denying  to  the   arrangement  between  the 
widow  and  Joseph  the  effect  which  it  was,  as  between  them, 
intended  to  have.     The  case  of  Foltz  v,  Wert,  103  Ind.  404 
(2  N.  E.  Rep.  950),  is  very  like  this  in  its  facts,  and  we 
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quote  the  following  language  used  in  that  case  as  pertinent 
here:  "To  all  intents  and  purposes,  money  and  property 
thus  delivered  to  the  sons  by  the  mother  was  so  much  ad- 
vanced to  them  out  of  the  property,  the  use  of  which  she 
might  have  continued  to  enjoy  during  her  lifetime.  The 
primary  purpose  of  the  testator  was  to  make  ample  provision 
for  his  widow  during  her  lifetime,  and  to  effect  a»  equal  di- 
vision for  his  real  and  personal  property  between  his  sons  at 
her  death.  The  widow,  to  aid  her  sons,  surrendered  her  rights 
to  the  personal  estate  on  the  consideration  that  the  sums  re- 
ceived by  each  should  be  treated  as  advancements,  and  the 
shares  equalized  in  the  final  partition  of  the  real  estate.  This 
agreement  accomplished  the  purpose  of  the  testator  substan- 
tially, was  mutually  beneficial  to  the  sons,  and  was  capable 
of  being  specifically  enforced  after  it  was  so  far  executed  as 
that  the  mother  had  surrendered,  and  the  sons  received,  the 
personal  property  imder  it." 

These  views  seem  to  us  entirely  satisfactory,  and  the 
decision  of  the  lower  court  is  affikmed. 


State  of  Iowa  v.  E.  A.  Walthalt.^  Appellant  and  Two 
Other  Cases. 

Larceny:  sentence  not  excessive.  Where  defendant  pleaded 
guilty  to  three  indictments  for  theft,  and  judgment  was  en- 
tered for  a  fine  of  $200,  and  imprisonment  In  the  county  Jail 
for  six  months,  under  each  indictment,  the  punishment  was 
not  excessive,  though  one  Indicted  at  the  same  time  for  the 
same  offense  was  found  guilty,  and  sentenced  under  one  In- 
dictment to  a  fine  of  $300,  and  imprisonment  in  the  county  Jail 
for  12  months,  while  the  other  indictments  against  him  were 
dismissed. 

Appeal  from  Mahaska  District  Court, — ^Hon.  A.  R.  Dewey, 

Judge. 

Wednesday,  Decembee  18,  1901. 
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Three  indictments  were  returned  against  defendant 
and  John  Mendenhall,  October  26,  1900,  accusing  them  of 
larceny  of  chickens  in  the  nighttime  of  October  20th  of  that 
year  from  the  private  buildings  of  three  different  persons. 
Mendenhall  stood  trial  on  one  indictment  in  January,  1901, 
was  found  guilty  by  a  jury,  and  sentenced  to  pay  a  fine  of 
$300  and  be  imprisoned  in  the  county  jail  12  months.  The 
other  indictments  were  dismissed  as  against  him.  This  de- 
fendant pleaded  guilty  in  March  following  to  each  indict- 
ment, and  judgment  was  entered  in  each  case  that  he  pay 
a  fine  of  $200,  and  be  imprisoned  in  the  county  jail  six 
months.     lie  appeals. — Affirmed. 

W.  S.  Kenworihy  for  appellant 

Chas.  W.  Mullan,  Attorney-General,  and  Chas.  A.  Van 
Yleckj  Assistant  Attorney-General  for  the  State. 

Ladd,  J. — The  appellant  insists  that  the  punishment 
imposed  was  excessive.  The  circumstances  of  the  different 
offenses  are  not  disclosed  by  the  record,  and,  without  knowl- 
edge of  these,  it  is  impossible  for  us  to  say  that  the  penalty 
inflicted  was  too  severe.  Nor  is  unjust  discrimination  be- 
tween the  accused  shown.  Why  the  indictments  were  dis- 
missed as  againt  Mendenhall,  does  not  appear.  Certainly 
it  cannot  be  assumed  that  he  was  guilty  of  the  offenses 
charged  therein.  On  the  other  hand,  the  defendant  has  ad- 
'mitted  his  guilt  in  each  instance.  In  other  words,  he  stands 
convicted  of  three  offenses  against  the  law,  and  ^Mendenhall 
of  but  one.  Again,  these  may  not  have  been  defendant's 
first  infractions  of  the  Criminal  Code.  Possibly  the  evi- 
dence before  the  grand  jury  stamped  him  as  the  leading 
spirit  in  this  raid  on  chicken  coops,  or  other  circumstances 
existing  called  for  a  severer  penalty.  Without  any  infor- 
mation in  respect  to  the  circumstances  surrounding  the  trans- 
action   or    concerning    the    character    of    accused,    other 
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than  indicated  by  the  record  before  us,  we  cannot  say  the 
judgments  were  excessive,  or  not  such  as  the  deipands  of 
justice  required. — ^Affikmed. 


State  of  Iowa  t.  Jaxe  Stinson  Beebe,  Appellant 

1^    "*  I         tndictment:     keeping  house  of  nx  fame. — Code,  section  4939,  pro 
fial    1^  vides  that  if  any  person  keep  a  house  of  ill  fame  resorted  or  for 

the  purpose  of  "prostitution  or  lewdness,"  such  person  shall  be- 

imprisoned  in  the  penitentiary.     An  indictment  charged  that 

1  defendant  kept  a  house  of  ill  fame,  resorted  to  by  divers  ill- 
disposed  persons  for  the  purpose  of  "proatitution  and  lewdness/" 
Held,  that  the  contention  that  the  Indictment  was  void  for  du* 
plicity,  because  it  used  the  conjunctive,  while  the  statute  use?^ 
the  disjunctive,  was  without  merit. 

Same.    The  contention  that  the  indictment  was  bad  because  it  failed 
^  to  give  the  names  of  the  persons  resorting  to  the  house  was 

2  without  merit,  since  the  names  of  such  persons  are  not  an 
essential  element  of  the  offense. 

Same.    The  indictment,  being  in  the  language  of  the  statute,  suf- 

3  ficiently  Individuated  the  offense. 

Same.    It  was  unnecessary  to  allege  in  such  indictment  that  the  act 

3  was  done  feloniously. 

Evidence:  specific  objections:  Reputation.  Code,  section  4944, 
provides  that  the  state,  upon  the  trial  of  any  persons  indicted 
for  keeping  a  house  of  ill  fame,  may,  for  the  purpose  of  esta1> 

4  lishing  the  character  of  the  house,   introduce  evidence  of  its 

6  general  reputation.  The  state  failed  to' confine  its  questions  as 
to  the  reputation  of  the  house  to  the  time  prior  to  the  finding 
of  the  indictment,  and  defendant  objected  to  such  questions  as 
incompetent,  irrelevant,  and  immaterial.  Held,  that  there  was 
no  error  in  the  record  of  which  defendant  could  complain,  since 
she  failed  to  specifically  point  out  her  objections  to  the  ques- 
tions. 

Failure  to  object:  Later  objections.  Since  reputation  is  not  made 
in   a   day  and   much   evitlence  on  the  point  of  the  reputa- 

5  tion  of  the  house,  down  to  the  time  of  the  trial,  having  had  ad- 

7  mitted  before  the  objection  was  made,  error  in  admitting  fui^ 
ther  evidence  on  the  same  point  was  without  prejudice. 
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fiame.   Where,   upon   a  prosecution   under   Code,   section   4939,   for 
keeping  a  house  of  ill  fame,  defendant  allowed  her  witness  to* 
9    answer  improper  questions  without  objection,  the  admission  of 
such  testimony  was  not  reversible  error. 

Cboss-examination:  Reputation.  Where  a  witness  of  the  defend- 
ant, who  was  charged  with  keeping  a  house  of  ill  fame,  gave 
evidence  in  chief  that  defendant  was  repu^d  to  be  a  charitably 
8  disposed  person,  who  was  kind  to  those  who  were  sick  and  in 
distress,  and  that  he  had  never  seen  anything  out  of  the  way 
at  her  house,  it  was  in  the  discretion  of  the  court  to  allow  such 
witness  to  be  questioned  on  cross-examination  as  to  the  repu- 
tation of  the  house,  and  the  admission  of  such  questions  was 
not  reversible  error. 

Evidence:  Instructions,  Upon  a  prosecution  under  Code,  section' 
4939,  for  keeping  a  house  of  ill  fame,  the  court  instructed  that, 
in  considering  whether  the  house  was  a  house  of  ill  fame,  the- 
jury  should  carefully  consider  its  reputation,  the  actions  of 
those  visiting  it,  the  time  they  did  so,  the  reputation  of  the 

10  inmates  of  the  house,  as  well  as  the  reputation  of  those  who> 
visited  the  house,  and  all  the  facts  and  pircumstances  shown  in 
evidence,  and  from  these  determine  the  real  character  of  the^ 
house  "charged  in  the  indictment  to  be  a  house  of  ill  fame." 
Held,  that  the  contention  that  the  instruction  foreclosed  all  in- 
quiry regarding  the  character  of  the  house  was  without  merit, 
and  that  the  instruction  was  correct. 

Appeal  from  Linn  District  Court, — Hon.  W.   G.  Thomp- 
son, Judge. 

Wednesday,  December  18,  1901.  ' 

Indictment  for  keeping  a  house  of  ill  fame.  From 
a  verdict  and  judgment  of  guilty,  defendant  appeals. — Af- 
firmed. 

Tom  H.  Milner  for  appellant 

Chas.  W.  Mullarij  Attorney-General,  and  Chas.  A.  Van^ 
YUck,  Assistant  Attorney-General  for  the  State. 

Deemeh,  J. — The  indictment  charges  that  the  defend- 
ant kept  a  house  of  ill  fame,  "resorted  to  by  divers  ill- 
Vol.  115  Ia— 9 
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disposed  persons  for  the  purpose  of  prostitution  and  lewd- 
ness."   It  was  found  under  section  4039  of  the  Code, 

1  which  reads:     "If  any  person  keep  a  house  of  ill 
fame  resorted  to  for  the  purpose  of  prostitution  or 

lewdness  such  person  shall  be  imprisoned  in  the  penitentiary 
not  less  than  six  months  nor  more  than  five  years. '*  De- 
fendant contends  that  the  indictment  is  void  for  duplicity,  in 
that  it  charged  that  the  place  was  resorted  to  both  for  pros- 
titution and  for  lewdness.  There  is  no  merit  in  this  conten- 
tion. The  language  of  the  statute  is  disjunctive,  and  it  is 
permissible  to  use  conjunctive  words  in  the  indictment. 
State  V.  Feuerhdken,  96  Iowa,  299.     It  is  also  said 

2  to  be  bad  because  the  names  of  the  persons  resorting 
to  the  houses  are  not  given.     This  is  unnecessary. 

State  V,  Feuerhahen,  supra.  The  names  of  the  persons  re- 
sorting to  the  houses  are  not  an  essential  element  of  the 
offense.  State  v.  Alderman,  40  Iowa,  375 ;  State  v.  Maurer, 
7  Iowa,  40G;  State  v,  Patterson,  29  K  C.  70  (45  Am.  Dec. 
50G)  ;  State  v.  Prescott,  33  N.  H.  212;  Com.  v.  Ash- 

3  ley,  2  Gray,  356.    The  indictment  is  in  the  language 
of  the  statute,  and  this  so  far  individuates  the  offense 

that  nothing  further  is  required.  State  v,  Bauguess,  106 
Iowa,  107;  State  v.  Porter,  105  Iowa,  677.  It  was  imneces- 
sary  to  a]le;::e  that  the  act  was  done  feloniously. 

II.     Section  4944  of  the  Code  reads  as  follows:    "The 
-state  upon  the  trial  of  any  person  indicted  for  keeping  a 
house  of  ill  fame  may  for  the  purpose  of  establishing  the  char- 
acter of  the  house  kept  by  defendant  introduce  evi- 

4  dence  of  the  general  reputation  of  the  house  as  so 
kept."  The  state  introduced  evidence  to  show  the  repu- 
tation of  the  house,  but  the  county  attorney  did  not,  by  his 
-questions,  confine  the  time  to  a  period  antedating  the  find- 
ing of  the  indictment.  Defendant's  objections  to  the  ques- 
tions were  incompetent,  irrelevant,  and  immaterial.  These 
objections   were   overruled.      When   specific   objection   wa5 
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made  because  no  time  limit  was  fixed,  the  county  attorney 
corrected  his  question,  and  propounded  one  which  is 
i  admitted  to  be  within  the  statute.     Moreover,  evi- 

dence as  to  general  reputation  of  the  house  down  to 
the  time  of  trial  was  received  without  objection.  In  view  of 
this  record,  there  was  no  error  of  which  defendant  may 
justly  complain.  Reputation  is  not  made  in  a  day,  and  the 
defendant  should  have  pointed  out  in  her  objection  the  exact 
point  relied  upon.  Each  question  propounded  called  for  the 
reputation  of  the  house  at  a  time  prior,  and  also  subsequent, 
to  the  finding  of  the  indictment.     In  view  of  this 

6  fact,  defendant  should  have  specifically  pointed  out 
her  objection.    Again,  as  much  evidence  on  this  point 

was  admitted  before  objection  was  made,  the  ruling,  even 
if  erroneous,  was  without  prejudice. 

III.     Complaint  is  made  of  evidence  said  to  have  been 

offered  by  the  state,  over  defendants  objections  to  the  effect 

that  defendant's  reputation  for  chastity  prior  to  the  finding 

of  the  indictment  was  bad.    We  do  not  find  that  any 

7  such  evidence  was  admitted.     An  attempt  was  made 
to  offer  it,  but  the  court  either  excluded  it,  or  such 

as  was  received  went  in  without  proper  objection  being 
lodged  against  it  Whether  or  not  evidence  as  to  the  char- 
acter of  the  keeper  is  admissible  is  a  question  upon  which 
the  authorities  are  not  agreed.  See  cases  cited  in  9  Ency. 
PI.  &  Prac.  pp.  534,  535,  and  cases  cited.  In  State  v.  Hand, 
7  Iowa,  411,  we  held  that  such  evidence  is  not  admissible 
for  the  purpose  of  showing  defendant  was  guilty  of  the  crime. 
Without  at  this  time  committing  ourselves,  it  is  sufficient  to 
say  that  the  weight  of  authority  seems  to  favor  the  admission 
of  such  evidence  as  tending  to  show  the  character  of  the 
house.  See  State  v.  Brunell,  29  Wis.  435 ;  People  v.  Saun- 
ders, 29  Mich.  269 ;  Betts  v.  State,  93  Ind.  375 ;  Sparks  v. 
State,  59  Ala.  82.  Contra,  State  v.  Hull,  18  "R.  I.  207  (26 
All.  Rep.  191,  20  L.  R.  A.  609) ;  U.  S,  v,  Nailor,  4  Cranch, 
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C.  C.  372  (Fed.  Cas.  No.  15,853).  The  objection  that  th* 
state  was  not  limited  as  to  time  does  not  properly  arise  on 
the  record. 

IV.  One  Hilliard  was  offered  as  a  witness  by  th^  de- 
fendant^ who  gave  evidence  to  the  effect  that  defendant  waS' 
reputed  to  be  a  charitably  disposed  person,  who  was  *kind  to 

.   those  who  were  sick  and  in  distress,  and  that  he  had 

8  never  seen  anything  out  of  the  way  at  her  house. 
He  was  asked  on  cross-examination  about  the  reputa- 
tion of  the  house, — as  to  its  being  a  house  of  ill  fame, — and 
testified,  over  defendant's  objection,  that  it  had  that  reputa- 
tion. Claim  is  now  made  that  this  was  not  cross-examina- 
tion. We  think  it  was  proper,  or  at  least  that  it  was  within 
the  discretion  of  the  court  to  permit  such  a  cross-examina- 
tion. The  evidence  the  witness  gave  in  chief  opened  a  wide- 
door  as  to  the  character  of  the  house.  The  objection  to  wit- 
ness Hoff's  cross-examination  has  no  foundation  in  the  record. 
Carrie  Patterson  was  a  witness  for  defendant  She  was 
asked  on  cross-examination  if  she  had  not  been  tried  on 
the  charge  of  killing  her  husband.  No  objection  was  inter- 
posed to  this  question,  but  we  extract  the  following  from 
the  record :  "Q.  Now,  Mrs.  Patterson,  you  have  been  tried 
under  the  charge  for  killing  your  husband,  haven't  you.  A* 
Yes,  I  have ;  and  I  want  you  to  know  that  I  won't  stand  that. 
I  will  kill  him  if  he  don't  stop  it     (Great  excitement  Court 

stops   proceedings  until  order  is  restored.)"     Thd 

9  question  was  manifestly  improper,  but  the  defendant 
seemed  to  court  the  investigation  by  allowing  the 

witness  to  answer.  Just  what  is  meant  by  the  parenthetical 
clause,  we  are  unable  to  discover.  As  defendant  seemed  to 
be  content  to  have  the  witness  answer,  we  cannot  say  there 
was  error  of  the  trial  court,  or  any  such  misconduct  of  coun- 
sel as  would  justify  us  in  interfering.  In  any  event,  the 
question  of  prejudice  was  for  the  trial  court.  State  v.  Gad" 
hois,  89  Iowa,  25. 

y.     Instruction  No.  6  reads  as  follows:    "(6)  In  con- 
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sidering  the  question  as  to  whether  or  not  the  house  kept  by 
the  defendant,  if  yon  find  that  she  did  keep  it,  was  a  house 
of  ill  fame,  resorted  to  by  divers  persons  for  the 
10  purpose  of  prostitution  and  lewdness,  you  will  care- 
fully consider  the  reputation  of  the  house,  the  actions 
of  those  visiting  the  house,  the  time  they  did  so,  the  reputa- 
tion of  the  inmates  of  the  house,  as  well  as  the  reputation 
of  those  who  visited  the  house,  and  all  the  facts  and  circum- 
stances shown  in  evidence,  and  from  these  determine  the  real 
•character  of  the  house,  charged  in  the  indictment  to  be  a 
house  of  ill  fame."  This  is  said  to  foreclose  all  inquiry 
regarding  the  character  of  the  house.  We  do  not  think  so. 
The  last  clause  of  the  instruction,  which  is  made  a  special 
target,  simply  indentifies  the  house,  and  has  no  reference 
to  its  character.  Its  character  was  left  to  the  jury.  Properly 
emphasized,  it  is  absolutely  correct,  and  there  is  no  reason 
for  believing  that  the  jury  understood  the  character  of  the 
house  was  assumed  by  the  court. 

Xo   prejudicial   error   appears,    and   the  judgment   is 

AFFIKMED. 


_^  IIB      133 

0.  n.  Ki.ixG  V.  Chicago,  ;^[ilwaukee  &  St.  Paul  Rail-       m    523 


WAY  Company,  Appellant.  }] 


Railways:  sufficiency  or  right  of  way  gate:  Jury  question.  A 
railway  constructed,  In  Its  fence  at  a  private  crossing  on  plain- 
tllTs  farm,  an  ordinary  slide  gate,  on  ground  sloping  to  the 
west,  at  which  ends  the  gate  was  hung.  Subsequently  the  pro- 
jecting ends  of  the  boards  on  the  east  end  of  the  gate  were 

1  partly  destroyed  by  fire.  There  was  no  fastening  on  the  gate, 
and  witnesses  testified  that  a  slight  move,  or  a  little  shake, 
would  open  the  gate.  Animals  belonging  to  plaintiff  were  killed 
by  a  train  during  the  night,  and  a  gate  which  a  witness  tes- 
tified was  closed  on  the  previous  evening,  was  found  swung  open 
a  few  feet,  and  had*  hair  on  it.  Indicating  that  the  animals  had 
passed  through.    Held,  that  It  was  for  the  Jury  to  determine 
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whetber  the  gate  was  sufficient,  and,  ff  not,  whether  its  insuffic- 
iency was  the  cause  of  the  animals  being  killed. 

Evidence:  Instructions,  An  instruction  that  the  jury  should  in- 
quire whether  or  not  the  circumstances  In  evidence  "fairly  and 
3  and  naturally  led  to  the  conclusion**  that  plaintiff's  stock  opened 
the  gate,  and  thus  entered  in  defendant's  right  of  way,  was 
correct,  and  it  was  not  necessary  that  the  evidence  must  ex- 
clude every  other  reasonable  hypothesis. 

Review  on  Appeal:  befusal  to  re-open  case:  Discretion.  Where 
plaintiff  closed  his  testimony  before  adjournment  on  the  first 

2  day,  but  in  the  morning  was  permitted,  over  objection,  to  exam- 
ine another  witness,  and  the  defendant  closed  Just  prior  to  the 
noon  adjournment,  after  which  the  court  refused  to  allow  him 
to  examine  another  witness  for  the  purpose  of  Impeaching 
plaintiff's  last  witness,  £uch  refusal  was  not  such  plain  abuse 
of  descretion  as  to  cause  a  reversal. 

Appeal  from  Wapello  District  Court. — Hon.  Robert  Sloan, 

Judge. 

Thursday^  December  19,  1901. 

Action  to  recover  double  damages,  under  the  statute, 
for  the  killing  of  two  colts  and  one  jenny,  by  one  of  defend- 
ant's trains.  Verdict  and  judgment  were  rendered  for  plain- 
tiff, and  defendant  appeals. — Affirmed. 

Jaques  &  Jaques  and  J.  C.  Coolc  for  appellant 

Stech  &  Smith  for  jippellec. 

GiVEN^  C.  J. — I.  There  is  no  question  but  that  the 
animals  were  killed  by  defendant's  train  at  a  place  where  de- 
fendant had  a  right  to  fence ;  that  said  animals  escaped  from 
an  adjoining  pasture,  where  they  were  kept,  through  a  gate 
placed  by  defendant  in  its  right  of  way  fence,  at  a  private 
crossing  on  the  farm  occupied  by  plaintiff,  or  that  the  proper 

notice  and  affidavits  were  served.  The  "contention  of 
1  the  defendant  is  that  there  is  no  evidence  tending 

to  show  that  the  gate  was  insufficient,  or,  even  if  the 
jury  were  authorized  to  find  that  it  was  insufficient,  that 
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there  is  no  evidence  tending  to  show  that  such  insufficiencj"  in 
any  wise  caused  or  contributed  to  the  destruction  of  the- 
stock.^'  At  the  place  under  notice  the  defendant's  track  and 
fence  were  east  and  west,  and  the  gate  in  question  was  in 
the  south  fence,  at  a  point  where  the  ground  slopes  to  the 
west  and  south.  The  gate,  as  originally  constructed,  was  an 
ordinary  sliding  gate,  made  of  4  fence  boards,  16  feet  long,, 
bound  together  at  proper  intervals  by  a  cross  strip  at  each 
end  and  one  in  the  middle.  It  was  hung  to  slide  to  the 
west,  on  a  slight  incline,  between  two  posts,  on  a  cleat  nailed 
to  these  posts,  under  the  top  board  of  the  gate.  The  cross 
strip  at  the  west  end  was  nailed  to  the  boards  at  the  end 
thereof,  the  strip  across  the  east  end  was  set  back  from  the 
ends  of  the  boards,  so  as  to  leave  a  projection  beyond  the 
strip  to  be  passed  between  the  two  posts  at  that  end,  and  to 
rest  upon  a  cleat  on  the  posts,  under  the  second  board  from 
the  top.  Owing  to  the  slope  of  the  ground  to  the  west,  the 
east  end  of  the  gate,  when  closed,  rested  upon  the  ground, 
while  the  west  end  was  several  inches  above  the  surface,  and 
rested  on  the  cleat  under  the  top  bjard.  The  gate  as  origi- 
nally constructed  was  provided  with  a  hook  and  staple  at  the 
east  end  for  fastening  it,  and  there  is  no  question  but  that, 
as  originally  constructed,  it  was  in  all  respects  a  sufficient 
gate.  Prior  to  the  killing  of  the  animals  the  gate  had  been 
impaired  by  fire  that  burned  oflF  the  east  end  of  the  three 
upper  boards,  so  that  the  one  next  the  bottom  board  only 
projected  22  inches,  the  next  above  10  inches,  and  the  top 
board  13^  inches  beyond  the  cross  strip,  as  shown  by  the 
gate  exhibited  on  the  trial.  It  then  showed  that  the  lower 
board  projected  26  inches  and  had  not  been  burned.  There 
was  evidence  tending  to  show  that  the  lower  board  on  the 
gate,  at  the  time  of  the  fire,  had  also  been  burned,  and  that 
this  lower  board  had  been  placed  upon  the  gate  since  the 
killing  of  the  animals.  The  east  end  of  the  board  next  to 
the  top  one,  being  the  one  that  restt'd  on  the  cleat,  was  burned 
off  so  as  to  round  the  end  from  the  under  to  the  upper  edge 
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in  the  shape  of  a  sled  runner,  as  a  witness  aptly  described  it, 
the  curve  extending  back  on  the  lower  edge  of  the  board  as 
far  as  the  cross  piece.  In  refitting  the  gate  after  the  fire 
these  ends  were  left  as  we  have  described  them,  and  the  gate 
was  not  provided  with  a  hook  and  staple  or  other  like  fasten- 
ing. Tlie  animals  were  killed  in  the  night,  and  next  morn- 
ing the  gate  was  found  pushed  back  three  to  four  feet  to 
the  west,  and  swung  south  into  the  pasture  one  to  two  feet,  and 
there  was  hair  on  the  east  end  of  the  gate,  indicating  that 
the  animals  had  passed  through  the  opening.  One  witness 
testifies  that  the  gate  was  standing  closed  the  evening 
before.  Defendant's  section  foreman,  Mr.  Donahue,  testi- 
fied :  ^*I  experimented  to  see  what  the  gate  would  do  when 
shoved  back  so  as  to  loosen  the  east  end.  When  it  came 
far  enough  to  let  the  two  top  boards  out  of  the  post,  it  leaned 
over  into  the  pasture,  the  east  end  of  the  lower  board  rested 
on  the  ground,  and  the  west  was  about  5^  inches  above  the 
ground.  I  think  the  fall  of  the  ground  from  east  to  west 
across  the  gate  is  10  or  12  inches."  From  this  it  will  be  seen 
that  the  gate  was  Tiung  with  an  incline  to  the  west  of  5  or  6 
inches.  The  plaintiff  testified :  "It  would  take  but  a  slight 
move  to  open  the  gate  when  it  was  closed.  The  gate  goes 
right  down  the  hill.  Just  a  little  shake  will  open  the  gate 
when  it  is  not  hooked.  I  saw  it  tried  or  tested — By  shaking 
that  gate  it  would  move  back;  just  by  shaking  it  after  it 
got  on  the  ground.  There  was  fall  enough  to  sha]%e  that 
gate  down  the  grade  after  it  was  on  the  ground.  Just  shake 
it  backwards  and  forwards."  We  think  it  was  for  the  jury 
to  determine  whether  this  gate,  as  it  was  at  the  time  the  ani- 
mals were  killed,  was  a  3ufRcient  gate  for  that  place,  and, 
if  not,  Avhother  its  insufficiency  was  the  cause  of  the  animals 
being  killed,  and  that,  upon  these  questions,  the  jury  was 
w^arrantod  in  finding  as  it  did.  Appellant  cites  Bothwell  v, 
liailroad  Co.,  59  Iowa,  102,  as  supporting  its  contentions. 
We  agree  with  the  conclusions  in  that  opinion  that  "verdicts 
must  have  evidence  to  support  them,  and  must  not  be  founded 
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upon  mere  theory  or  supposition,"  but  we  think  in  this  case 
there  is  evidence  to  support  the  verdict.  In  that  case  the 
gate  was  found  to  be  sufficient  in  its  construction  and  fast- 
enings, and  to  be  the  kind  of  gate  "ordinarily  used  and  con- 
sidered good."  There  was  no  claim  that  the  gate  was  liable 
to  be  opened  by  the  wind  or  by  animals  rubbing  against  it. 
It  does  not  appear  that  that  gate  was  hung  upon  sloping 
ground,  nor  at  an  incline,  or  that  it  had  been  impaired  by 
fire.  The  minority  say:  "Evidence  was  introduced  tending 
to  show  that  the  gate  does  not  rest  on  the  ground,  but  slides 
on  a  rest  between  two  posts,  that  it  could  be  opened  without 
raising  it  up,  and  that  the  strength  of  a  good  silk  thread 
would  open  it," — and  conclude  that  the  jury  was  authorized 
to  find  that  it  was  op^^^ned  by  the  animals.  The  facts  are  so 
dissimilar  as  that  the  Bqthwell  Case  is  not  controlling.  As- 
bach  V,  Railway  Co,,  74  Iowa,  248,  is  also  cited,  wherein  it 
is  said :  "A  theory  cannot  be  said  to  be  established  by  cir- 
cimistantial  evidence,  even  in  a  civil  action,  unless  the  facts 
relied  upon  are  of  such  a  nature,  and  are  so-  related  to  each 
other,  that  it  is  the  only  conclusion  that  can  fairly  or  reas- 
onably be  drawn  from  them.  It  is  not  sufficient  that  they 
be  consistent,  simply,  with  that  theory,  for  that  may  be  true 
and  yet  they  may  have  no  tendency  to  prove  the  theory." 
Applying  this  rule  to  the  evidence  in  this  case,  we  think  the 
only  conclusion  that  can  fairly  or  reasonably  be  drawn  there- 
from is  that,  owing  to  the  impaired  condition  of  the  gate, 
the  incline  at  which  it  was  hung,  and  the  absence  of  a  hook 
and  staple,  or  like  fastening,  it  was  an  insufficient  gate,  and 
was  opened  by  the  animals  rubbing  against  it.  The  same 
may  be  said  of  Wheelan  v.  Eailivay  Co,,  85  Iowa,  167; 
Koenigs  v.  Railway  Co,,  08  Iowa,  5G9,  also  cited,  is  unlike 
this  case,  in  that  the  jury  found  that  the  night  before  the 
gate  was  "properly  closed  and  fastened,"  while  in  this  case 
the  jury  was  authorized  to  find  that,  owing  to  tlie  incline, 
the  condition  of  the  gate  caused  by  fire,  and  the  absence  of 
a  hook  and  staple,  this  gate  was  not  properly  fastened.     In 
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that  case  the  gate  was  found  wide  open, — ^wide  enough,  as 
one  witness  says,  to  let  a  load  of  hay  go  through,  a  condition 
that  could  hardly  have  been  brought  about  by  the  animals 
rubbing  or  pushing  against  the  gate.  In  Mears  v.  Railway- 
Co,,  103  Iowa,  204,  "there  is  no  evidence  that  the  gate  was 
defectively  constructed,  was  out  of  repairs,  or  that,  any  other 
fastening  than  placing  the  ends  of  the  boards  between  the 
posts  was  required  or  used  on  such  gates."  In  this  case 
there  is  evidence  that  the  gate  was  out  of  repair  and  that^ 
owing  to  its  incline,  other  fastenings  than  placing  the  ends 
of  the  boards  between  the  posts  was  required.  It  is  said  in 
that  case,  "There  is  no  evidence  of  want  of  ordinary  care  on 
the  part  of  the  defendant ;"  but  that  cannot  be  said  on  this. 
We  conclude  that  the  jury  was  authorized  to  find  that  the 
gate  was  insufiicient,  and  that  such. insufficiency  caused  the 
destruction  of  the  animals. 

II.  The  plaintiff  closed  his  testimony  before  the  ad- 
journment of  the  court  on  the  first  day,  and  upon  the  con- 
vening of  court  next  morning  was  permitted,  over  defend- 
ant's objection,  to  call  and  examine  another  witness,  follow- 
ing which  the  defendant  introduced  its  evidence,  and  closed, 

just  prior  to  the  noon  adjournment  Upon  the  com- 
2  ing  in  of  court  for  the  afternoon  session  defendant 

offered  the  testimony  of  a  witness  to  impeach  the  one 
who  had  been  so  pennitted  to  testify  after  the  plaintiff  rested, 
and  the  court,  upon  the  objection  of  the  plaintiff,  excluded 
this  impeaching  testimony,  and  of  this  the  defendant  com- 
plains. While  we  think,  imder  the  circumstances,  the  court 
might  well  have  permitted  the  defendant  to  introduce  this 
testimony,  yet  such  matters  are  left  to  the  discretion  of  the 
trial  court,  and  will  not  be  interfered  with,  except  where  there 
is  a  clear  abuse  of  that  discretion.  We  cannot  sav  that  there 
was  such  abuse  of  discretion  in  this  instance  as  would  war- 
rant us  in  interfering  with  the  verdict  and  judgment  on  that 
ground. 

III.  The  eiffhtli  instruction  driven  by  the  court  is  as 
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follows:  "There  is  no  direct  evidence  that  the  stock  did 
open  said  gate  and  enter  upon  defendant's  right  of  way,  and 
hence  it  is  your  duty  to  inquire  whether  or  not  the  circum- 
stances in  evidence  in  relation  thereto  are  such  that^ 
when  taken  and  considered  together,  that  they  fairly 
and  naturally  lead  to  the  conclusion  that  said  stock  did  open 
the  gate  in  question,  and  thus  enter  upon  the  defendant's- 
right  of  way,  and  by  reason  thereof  were  struck  and  killed 

by  defendant's  train ;  otherwise  you  will  return  a  ver- 
3  diet  for  the  defendant."    Appellant  complains  of  this 

instruction,  and  contends  that  the  circumstances  must 
do  something  more  than  "fairly  and  naturally  lead  to  the 
conclusion,"  and  insists  that  it  must  exclude  every  other 
reasonable  hypothesis,  or,  in  other  words,  be  incapable  of 
explanation  upan  any  other  reasonable  hypothesis.  We  think 
the  instruction  is  in  harmony  with  the  rule  as  annoimced 
in  Ashach's  Case,  and  in  the  case  of  ^Vheelan,  supra. 

IV.  Appellant  contends  that  the  court,  instead  of 
stating  the  issues  to  the  jury,  substantially  copied  the  plead- 
ings. Such  a  practice  has  been  repeatedly  condemned,  except 
where  the  pleadings  as  concisely  and  specifically  point  out 
the  issues  as  could  be  done  in  a  statement  of  them.  The 
record  before  us  does  not  show  just  what  the  court  did  in 
this  respect,  and  we  cannot  say  from  it  that  there  was  any 
prejudice  to  the  appellant  by  the  course  pursued  in  present- 
ing  the  issues  to  the  jury. 

Our  conclusion,  upon  the  whole  record,  is  that  the  judg- 
ment of  the  district  court  should  be  affirmed. 


Gaas^  Scott  &  Company^  Appellants,  v.  Louisa  Stolte 

AND  Harry  Stolte.  SI  gS 

Fraudulent  Conveyance:  evidence  establishes:  Husband  and 
wife — Consideration.  In  a  suit  to  subject  land  conveyed  by  a 
husband  to  his  wife  to  th«  payment  of  judgments  against  the- 
husband.   It  appeared   that  the   husband   purchased   the   land^ 
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paying  $1,600  in  cash  therefor,  and  giving  a  mortgage  of  $1,440 
for  the  balance.  Just  prior  to  the  purchase,  the  husband,  by 
different  withdrawals,  drew  $1,500  out  of  a  $2,000  deposit  which 
he  had  in  the  bank.  The  husband  testified  that  his  money  was- 
not  used  in  the  purchase,  but  his  testimony  as  to  what  he  did 
with  it  was  conflicting.  The  wife  testified  that  a  few  days  be- 
fore the  purchase  her  father,  who  was  a  man  of  limited  means, 
and  who  had  nine  other  children,  called,  and,  on  her  complaint 
that  her  husband  might  give  up  farming,  for  fear  of  losing  his 
implements  and  horses,  said  that  he  would  let  her  have  money, 
*  and  she  could  take  care  of  it.  and  when  he  got  old  he  would 
make  his  home  with  her,  and  a  few  days  later,  without  taking 
any  note  or  receipt,  he  gave  her  $1,500,  which  he  had  hoarded 
for  four  years  in  a  bureau  drawer  at  home,  fearing  to  trust  it  to 
the  banks  or  in  loans.  This  money,  it  is  claimed,  was  loaned  by 
her  to  her  husband  at  8  per  cent,  interest,  and  was  used  by  him 
in  the  purchase  of  land.  The  conveyance  to  the  wife  was  made 
m  the  day  the  first  judgment  was  entered  against  her  husband^ 
Held,  that  it  was  so  improbable  that  the  wife  furnished  the 
money  used  in  the  purchase  of  the  land  that  a  finding  of  a  lien 
thereon  in  her  favor  was  not  sustained. 

Appeal  from  Diclcinson  District  Court, — Hon.  W.  B.  Quab- 
Tox,  Judge. 

Thursday,  December  10,  1901. 

Three  judgments,  aggregating  $528.38  and  costs,  were 
rendered  in  favor. of  plaintiff  and  against  Henry  Stolte  in 
1897  on  an  indebtedness  previously  contracted.  July  5th 
of  that  year  said  Henry  conveyed  160  acres  of  land 
he  then  owned  to  his  wife,  Louisa  Stolte,  and  the  object  of 
this  suit  is  to  subject  this,  land  to  the  payment  of  these  judg- 
ments. Hearing  was  had  on  written  evidence,  and  decree 
•entered  as  prayed,  except  that  the  liens  of  the  judgments 
were  made  subject  to  that  of  said  Louisa  for  $1,500,  with  in- 
terest at  8  per  cent,  per  annmn  from  September  20,  1894, 
and  defendants'  homestead  interest  in  the  land.  The  plain- 
tiff appeals.    Modified  and  Affirmed, 

TF.  P,  Briggs  for  appellant 

L,  E,  Francis  and  W.  S.  King  for  appellees. 
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Ladd,  J. — The  sole  question  is  whether  Louisa  Stolte 
loaned  her  husband,  Henrj,  $1,500,  with  which  he  purchased 
the  160  acres  of  land  in  controversy.  If  she  did  not,  the 
lien  should  not  have  been  established  in  her  favor,  superior 
to  that  of  plaintiff's  judgments.  The  deed  to  the  land, 
running  to  Henry,  was  acknowledged  in  Buren  county.  111., 
September  24,  1894,  and  was  delivered  to  him  October  6th 
of  the  same  year,  at  which  time  Henry  paid  $1,600  in  cash, 
and  executed  a  mortgage  of  $1,440  for  the  balance  of  the 
purchase  price.  That  he  then  had  means  out  of  which  to 
have  made  this  cash  payment,  the  records  affords  convincing^ 
proof.  It  was  stipulated  by  the  parties  that  February  1, 
1893,  he  sold  80  acres  of  land  in  Cedar  county  for  $4,160, 
of  which  $1,220  was  paid  in  cash,  and  seven  notes,  of  $420 
each,  secured  by  mortgage  on  the  land,  payable  a  year  apart, 
executed  for  the  balance.  The  first  note  was  paid  February 
4,  1894,  and  in  August  of  that  year  the  remaining^  six  were 
sold  to  the  Security  Savings  Bank  of  Cedar  Kapids  for 
$2,513.30.  Of  this  Henry  received  $513.30  in  cash  Septem- 
ber 3,  1894,  and  deposited  the  remaining  $2,000  in  the 
Bank  of  Ocheyedan.  Subsequently,  September  11th,  the 
money  was  withdrawn  from  that  bank,  and  its  draft  therefor 
presented  to  the  First  National  Bank  of  Hartley.  It  paid 
Henry  $1,000  in  cash,  and  executed  a  certificate  of  deposit 
for  $1,000.  Of  this,  $500  was  paid  September  26th,  $200 
December  7th,  and  the  balance  January  3,  1895.  A  very 
reasonable  explanation  of  the  sale  of  these  notes  is  that 
it  was  to  procure  money  for  the  purchase  of  the  land,  and  it 
will  be  noticed  that,  of  the  money  deposited,  $1,500  was  with- 
drawn shortly  before  payment,  and  that  he  had  received  over 
$500  September  3d  previous.  Quite  naturally  we  turn  to 
the  testimony  of  Henry  Stolte,  in  order  to  learn  what  was 
done  with  this  money.  He  moved  to  Hartley  in  January, 
1893,  and  lived  there  until  he  took  up  his  residence  near 
Ocheyedan  in  the  spring  of  1894.  According  to  his  story, 
the  price  of  the  land  in  Cedar  county  was  $4,000,  instead 
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of  $4,160;  he  was  paid  no  cash,  though  $1,220  was  actually 
paid  at  the  time ;  the  balance  after  the  first  payment  was 
given  him  personally  in  Cedar  county  in  1893,  though  in 
fact  covered  by  notes  upon  which  he  realized  after  he  had 
moved'  near  Ocheyedan.  In  the  first  instance  he  testified 
to  having  paid  $1,000  to  Ihe  guardian  of  his  brother,  Louis, 
and  $800  to  each  of  his  sisters,  Mary  and  Sophia,  immedi- 
ately upon  the  receipt  of  the  money,  in  1893,  and  to  have 
used  up  the  balance,  save  $400,  in  living;  but,  while  adher- 
ing to  the  statement  that  he  had  paid  Sophia  at  the  time 
he  claims  to  have  received  the  last  payment  in  Cedar  county 
and  returned  the  notes  to  the  purchaser  at  a  store,  he  con- 
cluded that  he  had  not  paid  the  guardian  of  Louis  or  Marjr 
from  the  money  he  had  kept  in  the  house  since  the  summer 
of  1893  until  he  went  on  the  farm  near  Ocheyedan.  A  part 
of  his  testimony  may  be  set  out:  "Q.  Well,  you  did  not  have 
this  money,  did  you, — only  $400  of  it, — ^when  you  bought 
the  Dickinson  county  land?  A.  That  was  all.  Q.  Well, 
you  could  not  have  paid  her  afterward  ?  A.  I  said  before  or 
after.  I  don't  know  for  sure.  Q.  If  you  only  had  $400* 
left —  A.  I  save  that  money  for  my  sister.  Q.  Yes,  I 
know ;  but  did  you  have  that  besides  the  the  $400  ?  A.  I 
save  that.  I  did  not  figure  on  that.  I  mean  that  when  I 
left  Hartley,  to  go  north  of  Ocheyedan,  I  had  $400,  which  I 
got  from  Kruckerberg,  besides  Louis'  and  Mary's, — $800 
going  to  Mary,  and  $1,000  going  to  Louis.  I  did  not  keep 
track  of  when  I  paid  Mary.  When  I  left  Hartley  I  had 
the  $800  and  the  $1,000  and  $400  besides.  Kept  that 
money  in  the  house  all  the  time.  Q.  Whereabouts  in  the 
house?  A.  Away  up  in  the  comer  some  place,  where  no- 
body could  find  it"  Evidently  the  evidence  of  this  witness 
is  so  contradictory  in  itself  and  so  opposed  to  the  conceded 
facts  as  to  be  totally  unworthy  of  belief.  If  he  ever  paid 
the  guardian,  it  must  have  been  before  the  latter^B  accoimts 
were  settled,  July  23,  1894,  and  therefore  from  the  cash 
payment  or  from  the  proceeds  of  the  first  note.      He  makes 
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no  claim  of  paying  his  sister  Sophia,  save  when  in  Cedar 
county  to  collect  the  deferred  payments  on  the  land.  But, 
fis  he  was  never  there  for  any  such  purpose,  his  statement 
concerning  her  must  be  regarded  as  untrue.  The  $800,  if 
he  is  to  believed,  was  set  apart  for  Mary  while  at  Hartley. 
There  is  no  pretense  on  his  part  that  any  portion  of  the  pro- 
ceeds of  the  sale  of  these  notes  in  August,  1894,  obtained 
through  the  Bank  of  Ocheyedan,  was  paid  to  any  of  his 
brothers  or  sisters.  What,  then,  was  done  with  his  money  ? 
The  record  offers  no  explanation,  save  its  use  in  the  pur- 
chase of  til  is  farm.  Bearing  in  mind  that  Henry  Stolte  in- 
sists that  he  had  at  least  $400  in  cash  stowed  away  at  home 
from  the  time  he  left  Hartley  till  this  purchase  was  made, 
and  the  conceded  fact  that  he  held  the  six  notes,  of  $420 
oacli,  up  to  the  time  of  rheir  sale  to  the  Security  Savings 
Bank,  Lpt  us  turn  to  the  testimony  of  his  wife  and  her  father. 
Very  conveniently,  the  father  dropped  in  a  few  days  before 
this  land  was  bought.  Apparently  he  was  a  man  of  limited 
means,  but  of  numerous  progeny,  having  nine  children 
besides  Louisa.  According  to  their  story,  she  complained  to' 
him  that  her  husband  had  but  a  teanj,  wagon,  some  farm  ma- 
chinery, and  cows,  and  would  quit  farming  for  fear  of  losing 
even  these.  Thereupon,  without  any  farther  arrangement, 
he  (the  father)  said  he  vvould  let  her  have  money,  and  sho 
could  take  care  of  it,  and  when  he  got  old  he  would  make 
his  home  with  her.  Two  or  three  days  later  he  is  said  to 
have  brought  to  her  $1,500  in  "all  kinds  of  money,''  in  a 
cigar  box  in  the  front  part  of  his  bugg}',  and  to  have  turned 
it  over  to  her  without  writing  or  other  arrangement  than 
that  mentioned.  He  gave  with  the  proverbial  generosity  of 
a  prince.  Nothing  was  exacted  save  an  implied  promise 
which  his  circumstances  indicated  she  would  never  be  called 
upon  to  fulfil,  for  he  then  had  a  family  and  a  home.  Though 
for  four  years  he  had  hoarded  the  money  in  a  bureau  drawer 
at  home,  fearing  to  trust  it  to  the  keeping  of  b^nks  or  loan 
to  neighbors,  he  was  ready  to  part  with  it  on  a  mere  hint 
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from  this  one  of  his  ten  children,  without  thought  of  return. 
For  the  father  testified  that  all  but  $45  was  pension  money^ 
of  which  $1,000  had  been  received  four  years  previous,  and 
the  remainder  in  quarterly  payments  of  $42,  and  later, 
of  $51,  from  the  government  When  received,  she,  too, 
stowed  it  away  in  a  bureau  drawer,  and  told  Henry.  The 
latter,  as  it  turned  out,  was  "figuring''  on  the  land  at  about 
this  time,  and,  although  he  had  plenty  of  his  own,  proposed 
to  borrow  this ;  and  she  let  him  have  it  on  his  oral  promise  to 
return  it,  with  interest  at  8  per  cent  per  annum,  when  she 
wanted  it  He,  too,  put  it  in  a  bureau  drawer,  but  whether  in 
the  one  with  the  notes  and  the  $400  does  not  appear.  The 
method  has  its  advantages,  apparently  understood  by  all 
three  of  the  witnesses.  Money  kept  as  they  pretend  leaves 
no  record.  But  the  entire  story  is  so  extremely  improbable 
that  it  ought  not  to  be  accepted.  True,  it  is  not  directly 
contradicted.  Its  nature  is  such  as  to  defy  contradiction, 
save  by  its  inherent  improbability,  and  inconsistency  with 
surrounding  circumstances.  Is  it  at  all  reasonable  to  sup- 
pose this  father,  with  a  large  family,  would  hoard  the  bene- 
factions of  the  government  in  the  manner  claimed  for  years  ? 
And,  if  he  had,  that  he  would  part  with  all  to  the  one  child, 
who,  if  her  statement  be  true,  was  without  business  sagacity 
or  even  prudence  ?  And  this  without  thought  or  suggestion 
w^ith  respect  to  the  use  she  would  make  of  it  ?  And  with 
no  thought  of  return?  Men  who  thus  hoard  can  be  relied 
upon  not  to  let  go  so  easily.  Again,  it  is  at  all  likely  that 
he  happened  along  just  as  Henry  was  "figuring"  on  buying 
land  ?  Or  that  she  loaned  him  the  money  without  knowing- 
anything  of  the  cost  of  the  land?  Or  that  Henry  would 
be  willing  to  borrow  at  8  per  cent  interest  when  he  had 
$2,000  of  his  own  in  the  bank,  on  which  he  was  receiving 
no  return?  If  Henry  used  $1,500  borrowed  of  his  wife^ 
what  did  he  do  with  that  he  had  in  the  banks?  A  single 
circumstance,  though  somewhat  unusual,  if  possible,  might 
not  discredit  the  account  given  or  an  alleged  transaction ;  but^ 
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where  every  element  and  detail  are  inconsistent  '^vith  the 
ordinary  course  of  things  as  to  be  unlikely  and  improbable, 
the  whole  may,  as  a  general  rule,  be  safely  rejected  as  untrue, 
unless  corroborated  by  extrinsic  facts.  Courts  are  not  bound 
to  believe  that  which  men  of  observation  and  experience  in 
the  affairs  of  life  uniformly  reject  as  false.  The  tale  told 
by  these  witnesses  has  all  the  elements  of  a  manufactured 
story.  In  view  of  this,  their  relationship,  and  the  convey- 
ance to  Louisa  Stolte  the  very  day  the  first  judgment  was 
rendered,  we  are  constrained  to  hold  the  transfer  to  have  been 
in  fraud  of  creditors.  The  decree  will  therefore  bo  so  mod- 
ified as  to  eliminate  the  lien  of  Louisa  Stolte. — Modipied 

and  AFFIRMED. 


M.  L.  Kinney,  Appellant,  v.  J.  G.  Xewbold,  Administrator 
of  Estate  of  Jacob  S.  Kinney,  Deceased. 

Advancements:  debt:  Wills,  An  Instrument  given  by  a  son  to 
bis   father,   wherein  he  acknowledged   himself   Indebted   in   a 

1  certain  sum  as  an  advancement,  and  agreed  to  pay  interest 
thereon,  which  was  to  be  deducted  from  his  share  of  the  estate, 
l8  an  evidence  of  indebtedness,  and  not  of  a  mere  advancement; 
and  the  subsequent  execution  of  a  will,  in  which  the  same  was 
not  recognized,  did  not  convert  the  alleged  advancement  into  a 
gift. 

Settlement  of  disputed  claim  by  executor.  Where  an  executor  held 
a  claim  against  the  testator's  son,  amounting  to  more  than  such 
son's  share,  which  the  son  alleged  was  an  advancement  and  be- 
came a  gift  by  the  subsequent  execution  of  a  will,  and  the  execu- 

2  tor  delivered  possession  thereof  to  the  son  on  his  executing  a  re- 

3  ceipt  In  full  payment  of  his  share,  the  receipt  will  be  deemed 
binding  as  a  settlement,  and  the  executor  cannot  be  charged 
with  the  payment  of  a  further  sum  on  account  of  the  son's  in- 
terest, whether  the  Instrument  be  deemed  evidence  of  a  debt  or 
an  advancement. 

Appeal  from  Henry  District  Court. — Hon.  W.  S.  Withrow^ 

Judge. 

Thuesday,  December  19,  1901. 
V0L.II6IA-IO 
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The  appellant  filed  objections  in  the  lower  court  to  the 
final  report  of  defendant  as  admistrator,  and  asked  an  order 
of  distribution  of  the  estate  by  which  appellant  should  receive 
a  further  sum  by  way  of  distributive  share  than  allowed  him 
by  the  report  His  application  was  refused,  and  he  appeals. 
— Affirmed. 

R.  8.  Oaler  for  appellant 

Babb  &  Babb  for  appellee. 

McClain^  J. — It  appears  that  Jacob  S.  Kinney  died 

in  1897,  leaving  a  will,  which  was  duly  probated,  defendant 

being  appointed  executor.     Among  the  papers  of  the  estate 

was  found  an  instrument  reading  as  follows:     "Mt. 

1  Pleasant,  Iowa,  March  20,  1900.    I,  Martin  L.  Kin- 
ney, son  of  Jacob  S.  Kinney,  hereby  acknowledge 

myself  indebted  to  Mr.  Jacob  S.  Kinney  in  the  simi  of 
twenty-one  hundred  ($2,100)  dollars  as  an  advancement  on 
my  share  of  his  estate  after  his  death,  and  I  hereby  agroc 
«nd  promise  to  pay  said  estate,  with  4  per  cent  interest  from 
this  date  on  said  sum  (the  above  amount),  which  is  to  be 
<ieducted  from  my  interest  in  said  estate,  for  value  received. 
ISo  statute  of  limitations  to  interfere  with  this  agreement  to 
make  same  null  and  void,  etc.  The  above  being  a  part  of 
my  interest  in  said  his  estate.  M.  L.  Kinney."  Some 
dispute  arose  in  the  settlement  of  the  estate  as  to  whether 
this  obligation,  signed  by  appellant,  constituted  an  asset 
on  which  appellant  was  liable;  and  finally  an  arrangement 
was  made  between  the  executor  and  appellant  by  which  the 
instrument  was  surrendered  to  appellant  on  his  executing 
a  receipt  as  follows:    "Mt.  Pleasant,  Iowa,  Aug.  11, 

2  1899.     Received  of  J.  G.  Newbold,  administrator  of 
the  estate  of  Jacob  S.    Kinney,    deceased    (a    note 

treated  as  cash),  seventeen  himdred  and  nineteen  dollars 
and  sixty-three  cents,  amoimt  due  me  in  full  from  the  estate 
of  my  father,  Jacob  S.  Kinney,  deceased,  in  final  settlement 
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of  said  estate  by  the  administrator,  J.  G.  Newbold.  M.  L. 
Kinney.  $1,719.63.  Voucher  23.^'  Appellant  contends 
that  the  instrument  executed  by  him  to  deceased  evidenced 
an  advancement,  and  not  a  debt,  and  that  the  subsequent 
execution  of  the  will  converted  the  advancement  into  a  gift, 
under  the  well-recognized  rule  that  advancements  prior  to 
the  making  of  a  will,  and  not  by  the  testator  deducted  from 
or  recognized  as  an  offset  to  the  share  given  by  the  will,  will 
not  be  taken  into  account  in  reduction  of  a  devise  under  the 
will.  In  re  Lyon's  Estate,  70  Iowa,  375 ;  McCormicJc  v. 
Hanks,  105  Iowa,  639.  This  instrument,  however,  as  it 
seems  to  us,  shows  something  more  than  an  advancement. 
It  is  an  acknowledgment  of  indebtedness,  and  includes  an 
agreement  and  promise  to  pay  the  sum  of  money,  with  inter- 
est,  coupled  with  tJie  further  provision  that  the  amount 
named  is  to  be  deducted  from  appellant's  interest;  the  evi- 
dent intention  being  that  the  sum  called  for  should  not  be 
paid  until  the  death  of  Jacob  S.  Kinney,  and  that  on  his 
death  it  should  be  satisfied  by  deduction  from  any  devise 
made  to  him.  It  is  well  settled  that  a  devise  to  one  indebted 
to  testator  does  not  extinguish  the  debt,  and  the  amount  of 
such  indebtedness,  if  remaining  imsatisfied  until  testator's 
decease,  is  to  be  diminished,  as  far  as  necessary,  for  the  sat- 
isfaction of  the  indebtedness.  2  Woerner,  Administration 
[2d  Ed.]  976;  Schouler,  Executors  [3d  Ed.]  470.  It  would 
seem,  therefore,  that  appellant  wa8  indebted  to  the  estat<» 

at  least  to  tbe  extent  of  hia  interest  therein,  and  has 
3  no  remaining  claim  under  the  will.    At  the  time  of 

the  execution  of  the  receipt  abi:ve  set  out  there  could 
be  a  legitimate  controversy  as  to  whc"h?r  appellant  did  not 
owe  to  the  estate,  beyond  the  amount  of  his  interest  under 
the  will,  the  balance  of  the  sum  called  for  by  his  written 
obligation;  while  it  might  also  be  legitimately  contended  on 
the  other  hand  that  the  obligation  was  evidence  of  a  gift  or 
advancement,  which  should  not,  to  any  extent,  b©  charged 
against  him  in  the  distribution  of  the  assets  of  the  estate. 
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These  questions  were  questions  of  law,  but  not  of  fact.     In 
the  settlement  of  these  controversies  as  to  the  len:al  effect 
of  the  instrument  it  could  be  agreed,  as  it  was,  that  appel- 
lant should  be  relieved  from  liability  for  any  sum  in  excess 
of  his  share  in  the  estate,  in  consideration  of  his  relinquish- 
ment of  such  share  in  full  satisfaction  of  tlie  obligation  evi- 
denced by  the  instrument.     This  is  exactly  what  was  done. 
In  case  of  a  disputed  claim,  the  creditor  is  bound  by  an  ac- 
ceptance of  a  portion  of  the  debt  in  full  accord  and  satisfac- 
tion of  the  wdiole.     1  Cyc.  Law  &  Proc.  329.     The  receipt 
was  executed,  and  the  written  instrument  w^as  delivered  to 
appellant  and  destroyed.     After  the  execution  of  the  receipt, 
the  executor  proceeded  at  once  to  distribute  the  balance  of 
the  assests  of  the  estate,  and  nothing  remains  in  his  hands 
for  further  distribution.  It  seems  clear,  therefore,  that  the 
receipt  is  binding  as  a  settlement,    and  that  the  executor 
should  not  be  charged  with  the  payment  of  any  further  sum 
to  appellant  on  account  of  the  interest  released  by  such  re- 
ceipt, no  matter  what  may  be  the  view  of  the  court  as  to  the 
legal  effect  of  the  instrument.     Either  of  the  views  above 
suggested  would  support  the  action  of  the  lower  court,  and  its 
decision  is  therefore  affirmed. 


-- ,  John  Minton,  as  Next  Friend  of  Eddie  Smith,  v.  John 

134  ^59'  OziAS  et  al,  Appellants. 

nh  id 

dli  ]f\  Appeal  to  District  Court  from  Justice  of  the  P--^=    ^f  ^/^^^^^f^^ 
-^  veal  bond,  jurisdictional.     Under  Code,  section  4552.  providing 

that  an  appeal  from  justice  court  shall  not  be  deemed  perfected 
1    till  a  bond  to  secure  the  Judgment  and  costs  is  filed  with  the 

justice,  the  filing  of  such  bond   is  necessary  to  give  the  district 
-  court  jurisdiction  of  the  appeal  and  the  giving  of  notice  of  ap- 

peal  and  the   filing  of  the  transcript  and  papers  in  the  district 

court  is  sufficient. 
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Same.    Where  an  appeal  bond  filed  on  an  appeal  from  a  Justice  Is 
insufficient  to  give  the  district  court  jurisdiction,  the  latter 
8    court  cannot  authorize  an  amendment  thereto,  but  must  dismiss 
the  appeal. 

Bond  not  signed  bt  a  subety.  An  appeal  bond  in  JuetJce  court  on  an 
appeal  to  the  district  court,  which  is  signed  only  by  the  appel- 
lants, is  insufficient  to  give  the  district  court  jurisdiction. 

Appeal  from  Buchanan  District  Court, — Hon.  Feanbxin 
C.  Platt,  Judge. 

Thursday,  December  19,  1901. 

Ox  the  ninth  day  of  August,  1899,  the  plaintiff  recov- 
ered, in  justice'  court,  a  judgment  against  defendants  who, 
two  davs  later,  filed  a  paper  in  the  form  of  an  appeal  bond, 

signed  by  themselves  only,  which  the  justice  ap- 
1  proved.    A  transcript  was  filed  with  the  clerk  of  the 

district  court,  and,  on  September  19,  1899,  plaintiff 
moved  to  dismiss  the  appeal.  Thereupon  defendants  asked 
leave  to  file  a  new  bond,  with  sureties  to  be  approved  by  the 
clerk  of  the  district  court  This  was  denied,  and  they  then 
tendered  a  bond,  with  sureties  duly  approved  by  the  said 
clerk,  which  the  court  refused  to  allow  filed.  The  motion  to 
dismiss  was  then  sustained,  judgment  entered  against  de- 
fendants for  costs  and  they  appeal. — Affirmed. 

Ransicr  <&  Everett  for  appellants. 

C.  J.  Rudolph  for  appellee. 

Ladd^  J. — An  appeal  bond  without  sureties  adds 
nothing  to  the  obligation  of  the  appellant  to  pay  any  juds;- 
ment  rendered  against  him.  He  is  liable  for  that  without 
bond.  For  this  reason,  in  the  absence  of  statute  expressly 
requiring  the  bond  to  be  signed  by  the  appellant,  omission 
of  his  signature  thereto  will  not  affect  its  validity.  1  Enc. 
PL  &  Prac.  973,  and  cases  collected.  The  statute  contem- 
plates security  additional  to  what  the  appellee  had  or  will 
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have  in  the  judgment  Hudson  v.  Smith,  111  Iowa,  411. 
The  appeal  is  not  perfected  by  notice  {Bond  v.  Davis,  37 
Iowa,  163),  nor  the  filing  of  the  transcript  and  papers  with 
the  clerk  of  the  district  cx)urt;  for  these  are  not  to  be  filed 

until  after  the  appeal  is  perfected  (section  4555, 
2  Code).    Of  necessity,  then,  it  is  accomplished  by  the 

filing  and  approval  of  the  appeal  bond.  This  appears 
from  section  4562  of  the  Code,  which  provides  that:  "The 
appeal  is  not  perfected,  until  a  bond  in  the  following  form, 
or  its  equivalents,  is  taken  and  filed  in  the  office  of  the  jus- 
tice, or  clerk  as  above  provided,  in  an  amount  sufficient  to 
secure  the  judgment  and  costs."  Here  follows  the  form  in 
blank,  purporting  to  be  signed  by  principal  and  surety, — 
a  statement  of  the  circumstances  under  which  judgment  shall 
be  entered  against  "principal  and  surety  on  said  bond.''  The 
signature  of  the  surety  is  clearly  contemplated,  and  it  is 
the  evident  design  of  the  statute  to  afford  the  obligee  otlier 
security  than  that  of  his  judgment  Without  this,  the  bond 
is  not  in  the  form  exacted  nor  its  equivalent  It  is  precisely 
the  same  in  legal  effect  as  though  no  bond  at  all  had  been 
filed.  And  without  such  as  the  statute  requires  the  appeal 
was  not  perfected,  and  the  district  court  acquired  no  jurisdic- 
tion. See  King  v.  Hophins,  42  Tex.  49 ;  McDonald  v.  Paris, 
9  S.  D.  310  (68  N.  W.  Rep.  737)  ;  McCracken  v.  Superior 
Court,  86  Cal.  77  (24  Pac.  Rep.  845).  The  appeal  could 
be  allowed  by  the  justice  only  upon  the  filing  of  such  a  bond 
as  the  statute  required,  and  the  approval  of  any  otlier  was 
unauthorized  and  of  no  effect  Staie  v.  White,  41  N.  H. 
194;  Qillman  v.  Bartlett,  20  K  H.  168. 

It  is  not  a  case  of  defective  bond,  as  Brock  v,  Manatt, 
1  Iowa,  128,  Mitchell  v.  Goff,  18  Iowa,  424,  and  dark  v. 
Riddle,  101  Iowa,  270,  but  of  no  bond,  for  there  was  an 
entire  omission  of  the  portion  giving  it  value  for  security  and 
essential  to  its  validity  for  the  purpose  executed.  For  this 
reason  section  357  of  the  Code  has  no  application.  "There 
can  be  no  appeal  until  the  bond  is  taken  and  filed."    Lynch 
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17.  Bruner,  99  Iowa,  669.  Only  when  this  has  been  done  will 
the  case  ^T)e  in  the  court  to  which  the  appeal  is  taken."  Sec- 
tion 4653  of  the  Code.  It  follows  that  the  filing  of  a  bond 
in  substantial  compliance  with  the  statute  is  jurisdictional, 
as  through  it  the  appeal  is  perfected,  and  the  cause  transferred 
to  the  district  court;  and  this  must  be  done  "within 
3  twenty  days  of  the  rendition  of  the  judgment. ''    Sec- 

tion 4648,  Code.  As  the  district  court  was  without 
jurisdiction,  the  tender  of  a  new  bond  was  propertly  refused^ 
and  the  motion  to  dismiss  rightly  sustained. — ^Affibmbd* 


Sylvester  Handley,  Appellant,  v.   Sylvester  Handlei 

ci  ah 

Oral  Contract  to  Sell  LandtEViDENOB  fails  to  establish.  Evldenc* 
in  a  suit  to  quiet  title  to  land  examined,  and  held  insufficient 
to  establish  against  his  grantor's  heirs  a  certain  oral  contract 
set  up  by  plaintiff  as  the  basis  of  his  title,  and  under  which  ht 
had  entered  into  possession. 

Appeal  from  Adair  District  Court. — Hon.  J.  H.  Applegate^ 

Judge. 

Thursday^  December  19,  1901. 

Action  in  equity  to  quiet  the  title  to  land.  Decree  for 
the  defendants,  from  which  the  plaintiff  appeals. — Affirmed. 

Carr  &  Parker  and  F,  0.  Hinkson  for  appellant 

F.  77.  Oaines  (John  A.  Storey  and  Homer  Gaines,  of 
counsel,)  for  appellees. 

Sherwin,  J. — In  1879  John  and  Sylvester  Handley, 
two  brothers  living  in  Knox  county.  111.,  were  the  owners 
(each  of  an  undivided  one-half)  of  a  half  section  of  land 
situated  in  Adair  county,  Iowa.     The  plaintiff  is  a  nephew 
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of  these  brothers,  and  in  his  petition  alleges  that  he  took  pos- 
session of  the  southwest  -J  of  section  21,  township  77,  range 
80  (being  one  of  the  quarters  of  the  half  section)  in  1870, 
under  an  oral  agreement  with  John  Handley  that  if  he  "would 
occupy  and  improve  the  same,  keep  all  taxes  paid  that  might 
be  assessed  against  the  same,  and  pay  to  the  said  John 
Handley,  deceased,  during  his  lifetime,  such  annual  rent 
as  plaintiff  might  be  able  to  do,  then,  upon  the  death  of 
said  John  Handley,  that  said  described  premises,  with  all  the 
improvements  thereon,  should  become  and  thereafter  be  the 
absolute  property  of  the  plaintiff."  The  plaintiff  alleges  a 
performance  of  this  agreement  on  his  part,  and,  farther,  that 
in  1882,  while  said  John  Handley  was  visiting  him  at  his 
house  on  the  land,  he  orally  agreed  with  the  plaintiff  that, 
if  plaintiff  would  go  ahead  and  improve  and  occupy  the  land, 
he  would,  if  necessary,  buy  the  interest  of  his  brother  Syl- 
vester Handley  therein,  so  as  to  protect  the  plaintiff's  rights 
therein,  and  that  the  plaintiff  should  have  said  real  estate 
upon  his  death,  with  all  the  improvements  thereon,  as  before 
agreed.  That  the  plaintiff  moved  on  this  land  in  18?9,  and 
that  he  has  since  that  time  lived  there  continuously,  is  un- 
disputed. There  is  a  question  as  to  whether  he  occupied  it 
alone  for  the  first  year  or  two,  but  we  do  not  deem  this  of 
controlling  importance.  With  the  exception  of  the  first  year 
or  two,  he  has  boon  in  sole  possession.  One  John  Mead,  an- 
other nephew  of  the  Handley  brothers,  occupied  the  other 
quarter  of  the  half  section  for  many  years  and  it  is  he  to 
whom  reference  is  made  in  many  of  the  letters  which  we  will 
hereafter  notice.  John  Handley  died  in  1899,  and  this 
action  was  brought  after  his  death.  The  entire  record  does 
not  disclose  a  written  word  from  John  Handley.  The  evi- 
dence upon  which  the  plaintiff  relies  is  that  of  witness$^  who 
testify  to  his  oral  declarations.  The  plaintiff's  wiie  testi- 
fies that  when  John  Handley  made  the  visit  to  them  in  1882 
she  heard  a  conversation  between  him  and  the  plaintiff  as 
follows :    "  'Syl,  isn't  this  a  cold,  bleak  place  in  the  winter 
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time?'  He  says,  *Yes,  it  is.'  He  says,  ^Why  didn't  you  set 
out  some  shade  trees  before  this  time  V  He  says,  'I  ought 
to  have  done  it,  but  I  haven't  had  time.'  And  he  says,  ^Under 
the  contract  when  you  came  here,  this  place  was  to  be 
yours  on  my  death.'  He  says,  *You  pay  the  taxes.'  My 
husband  says,  ^My  uncle  Syl.  will  probably  cause  me  trouble.' 
He  says,  ^If  he  gives  you  any  trouble,  I  will  buy  him  out.' 
He  says,  'Go  ahead  and  put  the  improvements  on  the  farm, 
and  you  needn't  pay  any  attention  to  what  he  writes  you.' " 
Tt  is  somewhat  remarkable,  as  courts  often  have  ocassion  to 
observ^e,  that  witnesses  are  able  to  give  in  detail  conversations 
which  have  occurred  so  many  years  before.  Xotwithstand- 
ing  the  fact  that  the  human  memory  is  a  wonderful  thing, 
and  that  it  is  often  able  to  recall  past  events  with  clearness, 
it  is  generally  only  in  cases  of  self-interest  that  it  is  able  to 
recall  the  exact  language  and  mode  and  manner  of  expression 
used  in  the  given  conversation  20  years  before.  This  comes 
to  the  mind  with  renewed  force  when  the  conversation,  or 
any  part  thereof,  seems  to  have  been  untirely  unnecessary  or 
uncalled  for,  except  upon  the  theory  of  furnishing  evidence 
for  future  use  against  the  declarant  In  the  conversation 
detailed  by  the  witness,  it  might  well  have  boon  observed 
that  the  place  was  bleak  and  needed  trees,  and  that  there 
might  be  trouble  with  *'Tjncle  Syl.,"  and  the  further  as- 
surance that  the  plaintiff  would  be  protected  if  he  made  iui- 
piovements ;  but  there  is  no  reason  apparent  why  John  Hand- 
ley  shoidd  then  have  called  the  plaintiff's  attention  to  their 
contract  of  only  three  years  before.  If,  as  claimed,  it  was 
a  definite  and  certain  agreement,  whereby  the  plaintiff  was 
to  eventually  become  the  absolute  owner  of  160  acres  of  valu- 
able land,  it  eertainlv  was  not  a  transaction  of  so  little 
importance  as  to  escape  the  recollection  of  either  party.  C. 
W.  Xeal,  one  of  the  plaintiff's  witnesses,  was  a  practiciirj; 
attorney  in  Stuart,  Iowa,  when,  in  1891,  he  was  engaged, 
through  an  attorney  in  Illinois,  to  assist  in  an  action  brought 
to  evict  the  plaintiff  from  the  land  in  question  by  Sylvester 
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Handley.  He  was  not  personally  acquainted  with  either 
John  or  Sylvester  Handley,  and  had  never  seen  either  of 
them  until  he  went  to  their  home,  in  Illinois,  to  look  after 
his  fee  in  the  cases  mentioned.  When  he  arrived  there  he 
was  introduced  to  John  Handley,  who,  it  will  be  remem* 
bered,  was  not  a  party  to  the  suit^  and  demanded  of  him 
pay  for  his  services.  John  Handley  refused  to  pay  him,  and 
in  the  conversation  which  followed  Mr.  Neal  says  that  John 
Handley  told  him  that  his  brother  SyL  ought  not  to  have 
commenced  suit  against  the  plaintiff.  "He  says,  *He  knows 
he  will  own  the  land,^  and  spoke  about  the  rent  I  said, 
'How  is  it  that  he  was  to  pay  the  rent?  He  owns  the  farm/ 
He  says,  'It  isn't  rented.  He  is  to  pay  whatever  he  can. 
I  want  the  boy  to  get  along  all  right  It  is  his.  But  I  want 
to  see  that  he  don't  get  in  debt'  He  told  me  that  the  boy 
went  on  the  land  with  the  agreement  that  the  land  should 
be  his,  and  that  Sylvester  Handley  knew  that  to  be  the  fact." 
Giving  the  testimony  of  Mr.  Neal  its  fullest  effect,  it  appears 
therefrom  that  John  Handley  was  trying  to  assist  the  plain- 
tiff in  keeping  possession  of  the  land,  and  that  he  was  per- 
fectly free  to  talk  about  his  relations  with  his  brother  and 
the  plaintiff  to  an  entire  stranger,  and  that  he  had  entered 
into  the  agreement  in  1879  as  claimed.  We  notice  in  passing 
the  statement  of  John  Handley  that  his  brother  Sylvester 
knew  of  his  agreement  vdth  the  plaintiff,  and  also  that  after 
John  Handley's  death  Mr.  Neal,  as  the  attorney  for  one  of 
the  heirs,  Patrick  Handley,  began  an  action  of  partition  for 
him,  involving  this  same  land.  Another  witness  for  the 
plaintiff,  Mr.  M.  J.  Dougherty,  an  attorney  of  Galesburg, 
111.,  testifies  as  follows  regarding  a  conversation  with  John 
Handley  in  the  fall  of  1891  or  spring  of  1892,  and  later  in 
March,  1893.  "My  impression  is  that  old  Syl.  and  he  were 
quarreling  over  that  matter,  and  old  John  using  his  best 
endeavors  to  keep  them,  from  putting  young  Syl.  off.  Q. 
He  said  the  land  is  his,  or  something  to  that  effect,  or  he 
has  a  right  to  use  it  ?    A.  He  expressed  it  in  such  a  singular 
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way.  He  would  sit  on  rLe  side  of  the  bed,  his  elbo^vs  this 
way  (indicating)  on  his  knees,  his  head  down,  and  he  would 
hardly  look  up  until  I  would  almost  force  him  to  answer.  I 
went  on  telling  him  he  ought  to  put  him  oflf,  or  make  him 
pay  the  rent,  or  let  us  do  it,  or  *If  you  don't  want  to  do  it, 
give  us  the  right  to  put  liim  off  or  make  him  pay  the  rent' 
He  says,  ^Ain't  he  there?'  I  says,  *Yes.'  He  says, 
*It  is  his,  ain't  it  V  I  says,  *  How  can  it  be  his  and 
yours?'  He  says,  'Don't  you  know?' — asked  me  that  way. 
I  told  him  that  he  ought  to  do  something.  Sylvester  had  a 
wife  and  family  to  take  care  of,  if  he  didn't.  It  was  his 
privilege  to  give  young  Syl.  all  he  wanted  to,  but  not  to  take 
it  from  his  brother.  He  says,  'It  belongs  to  young  Syl.  Ain't 
he  got  it?  He  is  there.  It  is  his.'  Q.  That  was  when  Mr. 
Handley  was  in  Galva  ?  A.  I  think  that  was  the  third  con- 
versation. My  impression  is  that  we  had  a  conversation  in 
the  line  we  have  been  talking.  The  next  conversation  was  in 
Ghtlva,  when  this  agreement  was  drawn  up  dividing  the  land. 
We  talked  the  matter  over,  ordering  the  bill  dismissed,  I 
think.  My  impression  is  that  the  next  March  succeeding 
August  3,  1892,  he  was  to  pay  fof  the  land.  After  that 
was  over,  we  went  out  Just  as  we  stepped  out, 
we  talked  about  the  matter.  I  know  that  the  old 
gentlemen  said,  'Now,  you  will  let  him  alone.  It  is  his.' 
And  some  time  after  he  got  everything  signed  up,  old 
Syl.  says,  'When  you  pay  me,  it  is  his,  or  whatever  you  please 
to  do  with  it'  We  talked  some  more,  and  he  told  Syl. 
he  bought  it  to  give  that  boy  his  peace,  and  to  keep  Syl. 
from  interfering  with  it."  This  testimony  is  not  as  itrong 
and  definite  as  that  given  by  the  witness  Neal,  but  tends  in 
some  degree  to  show  that  an  agreement  of  some  kind  bad 
been  made  whereby  the  plaintiff  had  acquired  an  interest  in 
the  land  though  such  expressions  as:  "It  belongs  to  ycniig 
SyL  Ain't  he  got  it  ?  He  is  there.  It  is  his."  "Now,  you 
will  let  him  alone.  It  is  his," — are  quite  indefinite  and  un- 
certain, and  do  not  furnish  strong  support  for  plaintiff's  con- 
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fention.  THere  is  the  testimony  of  other  witnesses  along 
this  same  line,  but  it  is  not,  in  our  judgment,  of  such  char- 
acter as  to  merit  or  require  special  mention,  farther  than 
that  it  is  to  some  extent  corroborative  of  the  plaintiff's  claim. 
There  is  evidence  before  us  of  declarations  of  the  plain- 
tiff that  are  entirely  inconsistent  with  his  claim  of  ownership 
of  the  land.  But  the  strongest  and  most  convincing,  and,  we 
may  say,  almost  conclusive,  proof  that  no  such  contract  was 
evor  made  as  he  claims,  is  to  be  found  in  a  series  of  letters 
written  by  him  to  John  and  Sylvester  Handley,  and  to  John 
Handley  after  he  acquired  his  brother's  interest  in  the  land 
in  question,  covering  the  entire  time  after  he  went  into  pos- 
session thereof  until  his  Uncle  John's  death.  The  profession 
would  derive  no  benefit  from  extended  quotations  from  these 
letters,  and  the  limits  of  this  opinion  will  not  permit  us  to  in- 
dulge therein.  We  w^ill  make,  however,  brief  quotations  from 
tlio  most  imporant  ones,  for  the  purpose  of  showing  their 
general  tenor.  As  early  as  August  17,  1870, — the  same  year 
that  the  plaintiff  claims  he  went  into  possession  under  his 
contract, — he  wrote  a  letter  signed  by  ^^Jolin  Mead  and  Sill 
Handley,"  addressed  to  both  uncles  in  Illinois,  in  which  he 
says :  "Well,  boys,  in  regard  to  renting  your  farm  another 
year,  with  the  privilege  of  five  years;"  "Well,  boys,  we 
will  tell  you  our  terms.  We  are  willing  to  give  you  $350 
dollars  for  both  quarters,  payable  the  first  of  every  June." 
"Well,  boys,  the  reason  we  want  to  rent  the  place  for  five 
years  is,  we  want  to  break  up  all  the  sloughs,  and  we  don't 
feel  like  doing  it  on  the  term  of  one  year,  as  there  is  too 
much  work  about  it;  and  we  will  build  a  small  pasture  fence 
at  our  own  expense,  if  our  terms  suit  you ;  if  not,  we  will  try 
and  do  better."  February  3,  1880,  he  wrote  complaining 
beoinise  an  order  had  been  sent  to  one  Hubbard  to  collect  for 
corn  sold  by  him,  and  says:  '^^ell,  now.  Sill,  as  for  my 
money  there  I  owe  you,  I  will  send  you  $75  if  you  send 
me  my  notes."  "I  have  bought  $25  worth  of  lumber,  and 
tliikfc  \n  »]]  tha  '^Iflr^e  is  worth.     That  is    what  I  work  of  it. 


Digitized  by 


Google 


Dec.  1901]  IIandley  v.  Handi.ey.  15T 


That  will  make  you  $445.00  for  this  year,  and  that  is  better 
than  you  got  off  the  place  in  ten  years  before."  October 
1,  1882,  he  writes:  "Well,  boys,  we  will  continue  to  work 
the  farm  another  year.'^  "Well,  boys,  money  is  the  next 
thing  you  want  You  may  look  for  it  when  it  is  due,  crop» 
or  no  crops."  March  11,  1886,  he  writes:  "I  thought  I 
would  write  you  a  few  lines  in  regard  to  rent.  Sorry  to 
inform  you  that  we  have  not  got  a  dollar  left  to  give  you. 

*  *  *  We  want  you  to  take  a  mortgage  on  a  hundred 
and  forty  acres  of  com  to  be  planted  on  both  places,  for  the 
sum  of  $400.00,  to  be  paid  the  first  of  March,  1887,  for  this 
year's  rent"  August  1,  1886,  he  writes:  "It  is  the  time 
of  year  for  us  to  know  what  to  do.  "  *  *  We  will  meet 
our  rent  this  year  at  the  tii^e  mentioned.  *  *  *  What 
we  want  is  the  place  for  the  term  of  five  years,  so  we  can  go 
ahead  and  build  our  hog  pasture,  as  there  ain't  any  money 
in  feeding  hogs  in  a  dry  pen.  *  *  *  If  you  don't  want 
to  accept  these  terms,  we  will  take  it  on  yearly  terms,  by  you 
building  the  pastures.  *  *  *  '^e  want  to  hear  from 
you  at  once,  as  this  is  the  time  of  year  land  is  rented  out 
here,  so  we  will  know  what  to  do  in  regard  to  fall  work." 
September  1'2,  1886,  the  plaintiff  wrote  to  his  imcles  again 
about  renting  the  land,  and  says:  "We  received  your  note 
yesterday,  and  in  reply  will  say  that  you  will  have  to  say 
what  you  will  do,  or  what  you  won't  do.  *  *  *  Say 
whether  we  can  have  the  place  for  another  .year  or  not     * 

*  *  We  don't  propose  to  do  any  work  on  the  place  until 
we  get  this  thing  settled.  *  *  *  We  do  not  propose  to 
be  hounded  around  any  longer  by  outside  parties,  as  we  are 
the  men  that  has  to  pay  the  rent  *  *  *  We  can  rent 
all  the  good  improved  land  we  want  around  here  before  the 
sun  goes  down,  without  improving  it  ourselves."  These  ex- 
cerpts from  letters  written  to  both  brothers,  as  a  general' 
rule,  are  a  fair  sample  of  a  larger  number  ^\dlich  we  have  not 
ipecifically  noticed.     Early  in  1893  John  Handley  bought 
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his  brother's  interest  in  the  land  in  question,  and  the  plain- 
tiflF  thereafter  addressed  his  communications  t^  him,  so  far 
as  the  record  shows,  and  they  are  of  the  same  general  tenor 
as  those  to  which  we  have  already  referred.  The  plaintiff 
seeks  to  explain  these  letters  by  saying  that  they  were  written 
for  the  purpose  of  "bluffing''  his  uncle  Sylyester,  and  to  pro- 
tect himself  against  the  payment  of  an  excessive  amount  of 
rent  each  year ;  and  his  counsel  argue  that  the  letters  are  not 
really  inconsistent  with  the  terms  of  his  contract,  and  that 
they  were  so  written,  in  part,  to  keep  from  Sylvester  Hand- 
ley  knowledge  of  the  agreement  with  John.  So  far  as  the 
latter  point  is  of  consequence,  it  is  disposed  of  by  the  evi- 
dence that  Sylvester  knew  all  about  it.  It  may  be  admitted 
that  this  correspondence  does  not  establish  any  specific  rental 
for  each  year,  and  in  this  respect  is  not  necessarily  antagonis- 
tic to  the  contract;  but  no  one  would  write  letters  of  the 
general  tenpr  of  these  as  to  terms  and  length  of  occupancy, 
improvements,  etc.,  who  was  in  possession  of  land  under  a 
contract  of  sale  or  gift.  The  evidence  shows  that  John  Hand- 
ley  could  neither  read  nor  write,  and  the  language  of  the 
letters  from  the  plaintiff  to  the  brothers  is  generally  directed 
to  Sylvester  during  all  of  the  time  in  question,  and  particu- 
larly when  the  plaintiff  was  writing  on  the  hard  times,  and 
of  his  inability  to  pay  rent  as  he  had  agreed ;  many  letters 
relating  thereto  showing  an  agreed  sum  therefor.  No  word 
is  said  about  the  contract,  nor  is  any  language  used  from 
which  a  just  inference  can  be  drawn  that  it  was  even  referred 
to  in  the  most  indirect  way.  The  law  is  well  settled  as  to  the 
proof  required  to  establish  contracts  of  this  kind,  and  we 
are  firmly  convinced  that  no  contract  is  proven  in  this  case. 
The  judfinnent  of  the  district  court  is  affirmed. 
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Tbjed  Westercamp  v.  Charles  Brooks  and  John  Bond^    lis 

Appellants. 


115 
el38 


Personal  Injury  Damages:  instructions  on  future  pain:  Jury 
question.  An  instruction,  in  an  action  for  injuries,  authorizing 
damages  for  future  pain,  and  mental  anguish,  is  not  objection- 

4  able,  on  the  ground  that  there  might  be  a  future  disability 
without  pain,  suffering  or  mental,  anguish ;  that  question  being 
dependent  on  the  character  of  the  injury,  which  is  a  question 
for  the  Jury. 

Sahe.  An  instruction  authorizing  the  Jury  to  allow  plaintift  such 
reasonable  sum  as  they  shall  award  him  on  account  of  physical 
pain  and  mental  anguish  he  has  suffered  and  will  suffer  in  the 

5  future  by  reason  of  his  injury,  If  any,  is  not  objectionable,  on 
the  ground  that  it  authorizes  the  jury  to  allow  for  elements 
of  injury  which  were  merely  possible,  and  not  reasonably  cer- 
tain to  continue. 

Plea  and  Charge:  personal  injury  damages.  Where  a  petition 
alleges  that  plaintiff  received  serious  and  permanent  injuries; 

1  "that  he  will  be  incapacitated  from  working  or  earning  wages;" 
that  in  the  treatment  of  such  injuries  plaintiff  hac  expended 
$41  for  doctor  bills,  and  he  will  in  the  future  Incur  additional 

3  doctor  bills  by  reason  of  said  injury;  and  asks  to  recover  for 
doctor  bills  as  aforesaid,  and  for  physical  pain  and  suffering, 
and  for  mental  anguish  and  for  his  permanent  injuries, — an  in- 
struction authorizing  damages  for  future  pain,  mental  anguish, 
etc.,  was  not  objectionable,  on  the  ground  that  petition  made 
no  claim  for  future  pain  and  suffering. 

Misconduct  in  Argunnent:  Without  prejudice.  Where  in  an  action 
for  injuries  caused  by  defendant's  negligent  driving,  plaintiff's 
counsel  in  argument,  attempted  to  bring  before  the  jury  the 

2  fact  that  defendants  were  in  the  habit  of  racing  with  others, 
but,  on  objection  being  made,  counsel  claimed  the  statement  to 
be  argument  merely  and  not  a  statement  of  fact,  and  the  court 
and  plaintiff's  oth^r  counsel  instructed  the  jury  not  to  consider 
any  matter  outside  the  record,  such  statement  was  without 
prejudice. 

Appeal  from  Mahaska  District  Court. — Hon.  A.  R.  Dewey, 

Judge, 
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Friday^  December  20,  1901. 

Action  to  recover  damnt^:  s  for  personal  injuries  sus- 
tained, as  is  alleged,  by  /eason  of  the  defendants  and  one 
Scott  Hanks  willfnlly,  carelessly,  and  negligently,  and  in 
disregard  of  the  rights  of  the  plaintiff,  racing  and  running 
horses  driven  by  them  in  a  public  highway,  whereby  plain- 
tiff's team  became  frightened  and  ran  away,  and  plaintiff 
was,  without  fault  on  his  part,  seriously  and  permanently 
injured  in  his  shoulder,  back,  and  breast.  Plaintiff 
1  alleges  that,  by  reason  of  said  injuries,  he  was  con- 

fined to  his  bed  for  seven  weeks,  "and  he  will  be  in  the 
future  be  incapacitated  from  working  or  earning  wages,"  and 
that  he  expended  $41  for  treatment,  "and  he  will  in  the 
future  incapacitated  from  working  or  earning  wages,"  and 
He  asks  to  recover  $2,500  "for  doctor  bills,  as  aforesai<1, 
and  for  loss  of  time,  as  aforesaid,  and  for  physical  pain 
and  suffering,  and  for  mental  anguish,  as  aforesaid,  and  f (  r 
his  permanent  injuries,  and  for  interest  and  costs  of  suit." 
The  defendant  Hanks  was  not  sei^^ed,  and  the  defendants 
Brooks  and  Bond  answered,  denying  generally  the  allega- 
tions oi  the  petition.  Verdict  and  judgment  were  rendered 
in  favor  of  the  plaintiff  for  $500.  Defendants  appeal. — 
Affirmed. 

Bolion,  JlcCoy  <£-  Ballon  for  appellants. 

B,  ir.  PreFfon  and  Burrell  £  Devitt  for  appellee. 

Given,  C.  J. — I.  Appellant's  first  contention  is  that 
the  verdict  is  contrary  to  instructions,  not  supported  by  the 
evidence,  and  is  the  result  of  passion  and  prejudice.  The 
court  instructed  to  the  effect  that,  if  defendants  Bond  and 
Brooks  were  driving  in  an  ordinarily  careful  manner,  and 
that  Hanks  drove  liis  team  rapidly,  and  scared  plaintiff's 
team,  and  it  ran  awav,  the  verdict  should  be  for  both  defend- 
ants.    No  complaint  is  made  of  the  instructions,  but  it  is 
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contended  that  the  evidence  shows  just  that  state  of  facts, 
and  therefore  the  verdict  should  have  been  for  the  defend- 
ants. As  we  read  the  evidence,  it  is  in  sharp  conflict  as  to 
the  conduct  of  the  defendants.  We  should  not  take  space 
to  set  out  nor  discuss  it  here.  It  is  sufficient  to  say  that  it 
presented  a  questioipi  for  the  jury,  and  liiat  their  finding 
has  such  support  in  the  evidence  that  we  may  not  disturb 
the  verdict  on  this  ground. 

II.     Appellant  complains  of  certain  statements  made 
by  appellee's  counsel  in  the  opening  argument     The  record 
shows  that  in  the  cross-examination  of  defendant  Brooks, 
and  in  the  opening  argument,  appellee's  counsel  en- 
2  deavored  to  get  before  the  jury,  as  a  fact,  that  Brooks 

was  in  the  habit  of  racing  and  passing  the  teams' 
of  others  in  the  highway ;  that  he  had  run  a  man  into  a  wire 
fence,  and  that  he  had  taken  the  wheels  off  a  boy's  buggy. 
This  was  done  notwithstanding  the  rulings  of  the  court  ex- 
cluding such  evidence.  Surely  such  conduct  must  be  con- 
demned, but  from  the  record  we  are  convinced  that  it  was 
without  prejudice  to  the  appellants.  When  objection  was 
made  to  the  argument,  counsel  claimed  that  he  did  not  make 
the  statement  as  a  fact,  but  as  argument ;  that  he  "imagined 
that  Brooks  did  as  above  stated."  The  court  said  in  pres- 
ence of  the  jury  that  he  would  instruct  "not  to  consider 
any  statements  outside  of  the  record,"  and  did  so  instruct. 
The  other  counsel  for  appellee,  in  the  closing  argument,  said 
that  he  withdrew  the  remarks  complained  of,  and  requested 
the  jury  not  to  consider  any  matter  outside  of  the  record. 
With  the  jury  so  advised  there  was  no  prejudice  to  appel- 
lants. 

m.     The  court,  in  instructing  as  to  the  elements  of 
damage,  directed  the  jury  that  it  should  allow  plaintiff  "such 
reasonable  sum  as  you  shall  award  him  on  account  of  phys- 
ical pain  and  mental'  anguish  he  has  suffered  and 
8  will  suffer  in  the  future  by  reason  of  his  injuries, 

if  any."    Appellants  contend  that  no  claim  is  made 
Vol.  11.5  la— 11 
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in  the  petition  for  future  pain  and  suffering,  and  no  evi- 
dence to  support  such  a  claim,  and  therefore  it  was  error 
to  so  instruct  As  we  have  seen,  the  petition  alleges  that 
plaintiff  received  "serious  and  permanent  injuries;  that  he 
will  be  in  the  future  incapacitated  from  working  or  earning 
wages;  that  in  the  treatment  of  said  injuries  plaintiff  has 
expended  the  sum  of  $41  for  doctor  bills,  and  he  will  in 
the  future  incur  additional  doctor  bills  by  reason  of  said 
inj.ury."  He  asks  to  recover  "for  doctor  bills,  as  aforesaid, 
and  for  loss  of  time,  as  aforesaid,  and  for  physical  pain 
and  suffering,  and  for  mental  anguish,  as  aforesaid,  and  for 
his  permanent  injuries."  Appellants  cite  Shultz  v.  Griffith, 
103  Iowa,  151,  wherein  it  is  alleged  that  %y  reason  of  the 
wound,  plaintiff  became  sick,  sore,  and  lame,  and  suffered 
great  bodily  pain  and  mental  anguish,  and  continued  to 
suffer  for  a  long  time  thereafter ;  that  plaintiff  has  suffered 
great  pain  and  loss  of  time,  and  was  put  to  a  great  expense." 
We  said:  "These  allegations  are  all  in  the  past  tense,  and 
do  not  even  inferentially  allege  or  claim  damages  for  future 
pain  or  anguish."  There  were  no  allegations  of  permanent 
injuries,  future  incapacity,  or  future  doctor  bills,  as  are 
alleged  in  this  case.  In  Meier  v.  Shrunk,  79  Iowa,  18,  it 
was  alleged  that  "the  plaintiff  became  sick,  sore,  and  lame, 
and  so  continued  for  a  long  time,  and  is  not  yet  fully 
recovered  therefrom,  during  all  of  which  the  plaintiff  there- 
by suffered  great  pain  and  was  thereby  prevented  from  per- 
forming his  lawful  business."  We  said:  "This  is  suflGl- 
cient  allegation  to  sustain  an  allowance  of  damages  for  loss 
of  time,  and  the  charge  that  he  has  not  yet  recovered  from 
his  injuries  was  a  sufficient  claim  for  future  disability  to 

warrant  the  court  in  submitting  the  question  as  to 
4  future  damages."     It  is  argued  that  there  may  be 

future  disability  without  pain,  suffering,  or  mental 
anguish, — that  will  depend  upon  the  character  of  the  in- 
juries, and  it  is  for  the  jury  to  determine  whether  future 
pain  and  suffering  will  result  therefrom.    The  claim  in  the 
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petition  was  sufficient  to  warrant  the  court  in  submitting 
the  question  of  future  pain  and  suffering,  and  there  was  evi- 
dence to  support  the  claim  therefor.  There  was  no  error  in 
refusing  the  third,  fourth,  fifth,  and  sixth  instructions  asked 
by  appellants. 

IV.  As  to  allowing  for  physical  pain  and  mental  an- 
guish, the  court  instructed  as  follows:  "Fourth.  Such 
reasonable  simi  as  you.  shall  award  him  on  account  of  phys- 
ical pain  and  mental  anguish  he  has  suffered  and 
5  will  suffer  in  the  future  by  reason  of  his  injury,  if 

any.^'  AppeUants  complain  of  this  instruction,  and 
cite  Ford  v.  City  of  Des  Moines,  106  Iowa,  95.  The  fault 
of  the  instruction  in  that  case,  and  in  Fry  v.  Railway  Co., 
45  Iowa,  416,  was  it  they  authorized  the  jury  to  allow 
for  "pain  and  inconvenience  and  impairment  of  enjoyment 
for  such  time  as  the  same  may  continue,  as  shown  by  the 
evidence,  in  the  future.  In  other  words,  the  jury  was 
authorized  to  allow  the  plaintiff  for  pain,  inconvenience, 
and  impairment  of  enjoyment  which  the  evidence  showed 
might  continue  in  the  future,  which  was  merely  possible, 
not  for  what  the  evidence  showed  was  reasonable  certain 
to  continue.  In  this  respect  the  charge  was  erroneous."  In 
this  case  the  jury  was  instructed  to  only  allow  such  reason- 
able sum  as  it  should  award  on  account  of  physical  pain  and 
mental  anguish  he  has  suffered  and  will  suffer  in  the  future, 
not  that  which  was  merely  possible,  but  which  was  reason- 
ably certain  to  continue,  thus  obviating  the  very  fault  in 
the  instructions  in  the  case  cited. 

We  find  no  error  in  the  record  prejudicial  to  appel- 
lants, and  the  judgment  is  therefore  affirmed. 


WixLiAM  M.  GiBsoTT^  Appellant,  v.  W.  H.  Torbert. 

Sale  of  Phosphorus:  necessity  for  specific  warning  to  buyer. 
Plaintiff,  who  was  a  poorly  educated  man,  ordered  a  quantity 
of  phosphorus  of  defendant,  a  druggist.     Defendant  sent  three 
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1  sticks,  properly  packed  in  water  and  labeled.  Plaintiff  removed 
the  phosphorus  from  the  package,  and  dropped  one  stick,  which 
Ignited,  and,  on  his  attempting  to  pick  it  up,  caused  the  explo- 

2  sion  of  the  remaining  sticks  in  plaintiff's  hands,  injuring  him 
severly.  Held,  that  the  article  ordered  was  not  such  a  new  and 
unknown  substance,  with  the  dangerous  qualities  of  which 
the  general  public  and,  therefore,  the  plaintiff,  was  not  ac- 
quainted, as  to  render  defendant  negligent  in  selling  it  without 
specific  warning. 

Illiteracy  of  buyer:    Affecting  ordinary  care  on  part  of  speller.  The 

fact  that  the  letter  ordering  the  phosphorus  was  badly  spelled, 

1    incorrectly  capitalized,  and  ungrammatical  did  not  show  such 

unfamiliarity  with  the  nature  of  the  drug  on  the  part  of  the 

3  writer  as  to  render  defendant  wanting  in  ordinary  care  in 
sending  the  article  without  warning  as  to  its  dangerous  prop- 
erties. 

Appeal  from  Dubuque  District  Court. — ^Hon.  Fred  O'Don- 
NELi.^  Judge. 

Friday^  December  20,  1901. 

Action  at  law  to  recover  damages  for  a  personal  injury 
alleged  to  have  been  caused  by  the  defendants  negligence. 
A  demurrer  to  the  petition  was  sustained,  and  the  plaintiff 
appeals. — Affirmed, 

Bowen,  Brockett  &  Alherson  and  Longueville  &  Kint- 
zinger  for  appellant. 

Lacy  &  Brown  and  Henderson,  Hurd,  LeneJian  & 
Eiesel  for  appellee. 

Sherwin^  J.  In  his  petition  the  plaintiff  alleges: 
That  he  is  a  man  of  middle  age  and  of  very  limited  educa- 
tion, and  that  at  the  time  of  the  transaction  in  question  he 
was,  and  always  had  been,  ignorant  of  the  character  and 
properties  of  phosphorus.  That  the  defendant  was  a  whole- 
sale druggist,  dealing  in  phosphorus,  and  possessed  of  scien- 
tific knowledge  of,  and  was  perfectly  familiar  with, 
1  its  character  and  properties.     That  said  driig  in  its 

commercial  form  is  but  little  used,   and  its  nature 
and  properties  are  not  generally  known  to  the  public.     That 
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in  such  form  it  is  a  highly  drastic,  corrosive,  and  deadly 
poison,  and  is  highly  explosive  and  combustible,  being  liable 
at  all  times  when  removed  from  water,  "to, explosion  and  spon- 
taneous combustion,  either  by  ignition  from  contact  with 
fire,  by  the  application  of  force,  or  from  chemical  changes 
effected  by  contact  with  air."  That  in  fact  it  is  a  "most 
dangerous  and  deadly  nuisance,"  "That  having  heard  that 
said  drug  was  employed  by  actors  and  stage  managers  as 
a  harmless  illuminant,  and  desiring  to  know  more  about  it," 
he  sent  an  order  in  writing  to  the  defendant  "for  a  small 
quantity  thereof,"  in  words  and  figures  as  follows:  "Iowa 
Falls,  — 1—3—97.  W.  H.  Torbert  Dubuque,  Iowa.  Dear 
Sur,  Mr.  Swortz  Gave  me  your  Address  and  advised  me  To 
Rite  to  you  and  that  you  would  send  me  what  I  wanted  as 
he  had  not  Got  it  Will  you  Please  send  me  50c  worth  of  Phos 
Phonis  By  express  to  Colect  on  Delever  and  if  it  works  as 
I  Think  it  will  Thare  will  Bee  A  Big  Demand  for  it  Let 
me  Know  Pleas  if  you  Have  not  got  it  whare  I  can  Get 
it  By  Eetum  male  your  Truley  W.  M.  Gibson,  Iowa  Falls 
Iowa."  That  said  letter  was  in  his  own  handwriting,  and 
was  poorly  written  with  lead  pencil..  That  in  response  there- 
to the  defendant  caused  a  glass  bottle  "containing  three 
sticks  of  phosphorus  immersed  in  water  to  be  shipped  by 
express  to  plaintiff,  labeled  "Phosphorus,"  but  without  any 
other  written  directions  or  warning  whatsoever  accompany- 
ing it  That  after  receiving  the  package  he  removed  the 
phosphorus  from  the  bottle,  and  proceeded  to  examine  and 
handle  the  same.  "That,  while  holding  two  of  said  bars  in 
his  hands,  by  accident  one  of  the  bars  slipped  from  his  hand 
and  fell  upon  the  carpet  of  the  floor  in  his  home."  That, 
"on  stooping  to  pick  it  up,  it  exploded,  scattering  spray  and 
molten  quantities  of  its  substance  upon  his  hand,  which  in- 
stantly burned,  and  at  the  same  ignited  and  exploded  the 
bar  which  was  being  held  in  his  other  hand."  "That  defend- 
ant was  fully  aware  of  all  said  danger;  that  there  was  con- 
stantly an  imminent  probability  that  said  drug  would  act 
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as  herein  explained,  under  similar  circumstances;  and  that 
such  facts,  and  all  its  dangers,  were  unknown  to  the  general 
public,  and  probably  unknown  to  plaintiff." 

An  exhaustive  research  by  the  able  counsel  represent- 
ing both  sides  of  this  case  has  failed  to  find  in  the  text- 
books or  in  the  adjudicated  cases  a  case  presenting  facts  ex- 
actly pareUel  to  those  in  the  case  at  bar.  This  action  is  not 
based  upon  the  statute  (section  2593,  Code)  which  requires 
the  labeling  of  certain  drugs  when  sold;  for  phosphorus  is 
not  one  of  the  drugs  therein  mentioned.  It  is  a  common- 
law  action,  alleging  negligence  in  selling  and  delivering  to 
a  customer  in  the  usual  course  of  trade  the  identical  thing 
ordered,  properly  labeled,  without  informing  such  customer 
of  the  dangerous  properties  of  the  substance  so  ordered  and 
delivered.  The  cases  cited  pro  and  con  furnish  but  little 
assistance  in  determining  the  question  before  us,  for  the 
reason  that  they  were  all  decided  on  a  different  set  of  facts. 
They  all  recognize  the  general  rule  that  where  one  person 
owes  a  legal  duty  to  another,  and  fails  to  perform  it,  he 
is  liable  for  the  damage  resulting  proximately  from  his  fail- 
ure. We  cannot  notice  in  detail  all  of  the  authorities  cited  in 
support  of  the  plaintiff's  contention,  but  give  the  gist  of  the 
matter  in  each  case.  In  Oshome  v.  McMasters,  40  Minn. 
1Q3  (11  K  W.  Rep.  543,  12  Am.  St  Rep.  698),  a  drug- 
gist's clerk  sold  a  deadly  poison  without  labeling  it  "Poison," 
as  required  by  the  statute.  It  is  held  that  the  proprietor 
was  liable,  both  under  the  statute  and  at  common  law;  but 
it  does  not  appear  from  the  opinion  whether  there  was  a  mis- 
take in  filling  the  prescription  or  not  Crowhurst  v.  Board, 
4  Exch.  Div.  5,  is  a  case  where  a  poisonous  tree  was  per- 
mitted t(  grow  in  a  cemetery,  so  that  its  branches  extended 
over  the  fence  into  plaintiff's  pasture,  and  "his  horse  ate 
of  it  and  died.''  The  defendants  ;vcro  held  liable.  Kdv- 
nedy  v.  Ryall,  67  CN".  Y.  379,  is  a  case  where  a  ship  was 
fumigated,  and  a  portion  of  the  substance  used  therefor  (a 
deadly  poison)  left  where  it  was  afterwards  found  and  drank 
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by  a  small  child,  resulting  in  its  death.  The  master  of  the  ship 
was  held  liable.  Elhins  v.  McKean,  79  Pa.  St  493,  is  a  case 
in  which  the  manufacturers  of  illuminating  oil  branded  it 
as  bearing  a  fire  test  of  110°,  when  in  fact  it  only  tested 
64°  or  65°.  In  Carter  v.  Towne,  98  Mass.  567  (96  Am. 
Dec.  682),  gunpowder  was  sold  to  an  8  year  old  boy.  And 
in  Dixon  v.  Bell,  6  Maule  &  S.  198,  a  loaded  gun  was  given 
to  a  girl  13  or  14  year  old  and  while  in  her  hands  it  was 
discharged,  injuring  another.  In  Schubert  v.  J.  A.  Clark 
Co,,  49  Minn.  331  (51  ]S^.  W.  Eep.  1103,  15  L.  E.  A.  818, 
32  Am.  St  Kep.  559),  the  plaintiff  was  injured  by  the 
breaking  of  a  stepladder  upon  which  he  was  standing  while 
at  work.  The  ladder  was  constructed  of  rotten  wood,  which 
was  concealed  by.  paint  and  varnish..  Thomas  v.  Winches- 
ter, 6  N.  Y.  397  (57  Am.  Dec.  456),  is  an  early  case  in 
this  country,  and  is  often  cited,  but  it  is  a  case  in  which 
a  poisonous  drug  was  falsely  labeled.  In  Wellington  v.  Oil 
Co.,  104  Mass.  64,  the  defendant  sold  dangerous  oil,  not 
safe  for  illuminating  purposes,  to  a  customer  whom  it  knew 
had  no  knowledge  of  its  dangerous  character,  and  intended 
to  sell  it  for  illuminating  purposes.  Bishop  v.  Weher,  139 
Mass.  411  (1  N.  E.  Rep.  154,  52  Ana.  Rep.  715),  is  a  case 
where  unwholesome  food  was  sold.  And  Davis  v.  Ouamieri, 
45  Ohio,  470  (15  N.  E.  Eep.  361,  4  Am.  St  Eep.  548), 
Fleet  V.  Hollenhempj  13  B.  Monroe,  219  (56  Am.  Dec. 
563),  and  Brown  v.  Marshall,  47  Mich.  676  (11  K  W. 
Rep.  392,  41  Am.  Rep.  728),  are  all  cases  in  which  mis- 
takes were  made  in  putting  up  medicine.  Standard  Oil  Co,  v. 
Tiemey,  92  Ky.  367  (17  S.  W.  Rep.  1025,  14  L.  R.  A.  677, 
36  Am.  St  Eep.  595),  is  a  case  where  the  company  shipped 
naphtha  over  a  railroad ;  the  barrels  being  marked,  simply, 
'TJnsafe  for  illuminating  purposes,^^  while  the  waybill  stated 
that  it  was  "carbon  oiL"  The  conductor  in  charge  of  the 
train  was  injured  l)y  an  explosion  of  the  naphtha,  and  was 
allowed  to  recover.  See,  also,  Craft  v.  Parker,  Webb  &  Co.j 
96  Mich.  245  (21  L.  E,  A.,note  page  139  (s.  c.  55  N.  W.  Rep. 
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812).  In  some  of  the  cases  cited,  language  is  used  which 
is  broader  than  the  particular  case  under  consideration 
called  for,  and  which  at  first  glance  might  be  thought  to 
support  the  plaintiff's  contention  in  this  case;  but,  as  we 
have  said,  an  examination  of  the  cases  themselves  shows 
that  such  language  is  only  general  and  notentitled  to  controll- 
ing weight  as  authority  in  this  case.  Boston  &  Albany  Rail- 
road  Co.  v.  Shanly^  107  Mass.  568,  though  not  cited  by  coun- 
sel, is  a  case  in  which  gunpowder  manufacturers  shipped  over 
the  plaintiff's  road  what  was  alleged  to  be  a  *^new,  dangerous, 
explosive,  combustible,  and  imflammable  compound,  recently 
discovered  and  manufactured,  called  by  a  new  name,  not 
generally  known,  now  new  in  the  market,  and  the  qualities 
were  and  are  not  generally  known,  made,  in  part  of  nitro- 
glycerine, itself  an  exceedingly  dangerous  explosive  and 
combujstible  substance."  This  substance  was  shipped  as 
"Dualin,"  and  it  was  alleged  in  the  declaration  that  not 
only  was  the  plaintiff  railroad  company  not  notified  of  its 
dangerous  character,  but,  on  the  contrary,  it  was  assured 
that  it  was  safe,  and  not  of  a  dangerous  nature.  A  demur- 
rer to  the  declaration  on  the  ground  that  it  did  not  state 
a  cause  of  action  was  overruled.  It  is  well  to  notice  here 
that  the  declaration  charged  that  the  substance  was  new, 
with  a  new  name ;  that  it  was  recently  placed  on  the  market ; 
and  that  the  plaintiff  was  informed  that  it  was  safe,  and 

not  of  a  dangerous  character, — averments  not  to  be 
2  found  in  the  petition  in  the  case  at  bar.    We  believe 

that  the  true  rule  deducible  from  reason  and  from 
authorities  is  that  when  a  person  has  reached  the  age  of  discre- 
tion, and  who  is  apparently  in  the  possession  of  his  mental 
faculties,  applies  to  a  druggist  for  a  certain  drug,  he  repre- 
sents to  the  dealer,  by  implication,  at  least,  that  he  knows  its 
properties  and  uses,  and  that  he  is  a  fit  person  to  whom 
sale  thereof  may  be  made,  and  that  unless  there  is  something 
connected  with  the  transaction,  or  something  previously 
known  to  the  seller,  indicating  that  the  would-be  purchaser 
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cannot  safely  be  intrusted  with  the  substance,  a  sale  of  the 
substance  called  for  may  be  made  without  explaining  its 
properties  or  the  manner  in  which  it  may  be  safely  used 
or  handled,  and  that,  under  such  circumstances,  the  seller  is 
not  liable  in  damages  for  injuries  to  the  purchaser  re- 
sulting from  the  improper  use  or  handling  of  the  article, 
no  matter  how  little  knowledge  the  purchaser,  may  in 
fact  have  had  of  its  properties,  or  of  the  manner  in  which 
it  could  not  be  safely  used  or  handled.  *  It  appears  clear  to 
us  that  the  vender's  legal  duty  to  such  a  purchaser  can  go 
no  further  than  to  give  him  the  identical  substance  he  calls 
for.  Let  us  now  apply  this  rule  to  the  facts  in  this  case. 
Phosphorus  is  one  of  the  elements  of  matter  that  was  dis- 
covered more  than  200  years  ago, — in  fact,  its  illuminating 
properties  were  discovered  as  early  as  1680;  and  it  has  been 
used  for  different  purposes  to  a  limited  extent,  ever  since 
its  discovery.  Since  1835  its  principal  use  has  been  in 
the  manufacture  of  matches.  For  years  this  latter  use  has 
been  a  matter  of  conunon  knowledge  to  children,  even ;  and 
there  are  but  few  adults  of  ordinary  observation  or  intelli- 
gence who  are  not  familiar  with  this  use,  and  its  peculiar 
quality  of  emitting  light.    It  is  also  generally  known  to  be  a 

deadly  poison  when  taken  internally.  It  is  con- 
3  tended,  however,  that  the  plaintiff's  letter  ordering 

phosphorus  is  so  illiterate  that  it  alone  would  con- 
vey to  a  man  of  ordinary  care  information  that  the  plain- 
tiff was  not  a  suitable  person  to  intrust  with  the  drug  with- 
out specific  warning  as  to  its  dangerous  properties;  but  we 
cannot  accept  this  construction  of  the  letter,  nor  the  infer- 
ence sought  to  be  drawn  therefrona.  On  the  contrary,  we 
think  the  letter  itself,  with  all  its  indications  of  illiteracy,  was 
an  assurance  to  the  defendant,  to  a  certain  extent,  at  least, 
that  the  writer  knew  the  substance  he  was  ordering.  It 
will  not  do  to  say  that  a  man  who  may  not  be  able  to  cor- 
rectly compose  or  to  correctly  spell,  or  whose  writing  is  poor. 
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is  unfit  to  be  intrusted  with  dangerous  substances;  for  some, 
at  least,  of  liie  great  inventive  geniuses  of  the  world  have  been 
deficient  in  all  of  these  respects. 

The  claim  that  the  demurrer  was  improperly  sustained^ 
because  the  letter  should  have  been  left  for  the  construction 
of  a  jury,  we  cannot  assent  to,  because  wo  are  of  opinion 
that  the  court  should  say,  as  a  matter  of  law,  that  it  does 
not  disclose  facts  which  would  require  the  defendant  to  ex- 
plain to  the  plaintiff  in  detail  the  properties  of  phosphorus. 

It  is  questionable  whether  the  petition  sufficiently 
charges  the  defendant  with  knowledge  of  the  plaintiff's  ig- 
norance of  the  dangerous  nature  of  phosphorus,  and  a  de- 
murrer only  admits  matter  well  pleaded ;  but,  even  if  there- 
were  no  doubt  on  this  matter,  we  would  not  reverse  the 
rase,  because  of  our  firm  conviction  that  the  plaintiff  has^ 
no  legal  cause  of  action,  taking  his  petition  as  a  whole  in 
connection  with  appellant's  argument,  which  discloses  that 
the  only  evidence  of  this  fact  is  the  inference  which  arises^ 
from  the  lack  of  public  knowledge. 

The  judgment  is  affirmed. 


State  of  Iowa  v.  Thomas  Mui-HOLLAin),  Appellant 

reduction:  corroboration:  Jury  question.  Evidence  of  others  that 
defendant  alone  waited  on  prosecutrix  for  a  long  time  prior  to- 
the  date  of  her  alleged  seduction;   that  he  took  her  driving, 

1  walking,  and  to  various  places  of  amusement,  and  was  fre- 
quently alone  with  her  at  night;  that  he  behaved  toward  her  as 
a  lover  might, — kissing  her  frequently,  and  holding  her  at 
times  in  his  lap, — was  corroborative  of  her  testimony,  authoriz- 
ing a  submission  of  the  prosecution  to  the  jury. 

Evidence  op  artifice,  deception  and  false  promises.  In  a  prosecu- 
tion for  seduction,  prosecutrix  testified  that,  prior  to  the  time 
the  crime  was  committed,  defendant  had  paid  her  attentions, 
and  on  the  occasion,  while  alone  with  her,  after  obtaining  her 

2  consent  to  marry  him,  he  askad  to  have  intercourse  with  her,. 
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which  she  at  first  refused,  but  to  which  she  reluctantly  yielded 
on  his  saying  that  they  were  engaged,  and  "it  was  all  right." 
Beld,  that  such  evidence  sufficiently  tended  to  establish  artifice, 
deception,  and  false  promise  necemary  to  complete  the  crime. 

Requests  to  ghabge  profebly  refused.    Where  the  charge  of  a  court! 

8  in  a  criminal  prosecution  was  full»  fair,  and  accurate,  there  was 
no  error  in  the  court's  refusal  of  defendant's  requested  instruc- 
tions. 

Review  on  Appeal:  notice  as  to  wmrsssES  not  indorsed  on  in- 
dictment: Presumptions.  Where  the  record  on  appeal  contained 
nothing  to  show  that  the  names  of  two  witnesses  called  by  the 
4  state  were  not  indorsed  on  the  indictment,  and  that  no  notice 
was  give  of  the  state's  intention  to  call  them,  it  cannot  be  pre- 
sumed that  such  were  fhe  facts  on  review  of  a  ruling  disallow- 
ing defendant's  objection  to  the  examination  of  such  witnesses 
on  such  grounds 

Appeal  from  Clinton  District  Court. — Hon.  P.  B  Wolfe, 

Judge. 

rRiDAY,  Decembeb  20,  1901. 

Defendant  was  convicted  of  the  crime  of  seduction, 
and  appeals  from  a  judgment  imposing  a  term  of  imprison- 
ment in  the  penitentiary. — Affirmed. 

Hayes  &  Schuyler  for  appellant. 

Chas.  W.  Mullan,  Attorney-General,  and  Chas,  A.  Tan 
Yleck,  Assistant  Attorney-General  for  the  State. 

Waterman^  J. — Certain  general  objections  to  testi- 
money  received  are  first  discussed.  As  they  involve  no  he^ 
principles,  we  are  content  to  dispose  of  them  by  saying  that 
a  careful  examination  convinces  us  they  are  without  merit 

n.  It  is  thought  the  evidence  is  insufficient  to  estab- 
lish the  crime  charged,  in  that  the  prosecuting  witness  iai 
not  corroborated,  and  it  does  not  show  that  defendant 
accomplished  his  purpose  by  "artifice,  false  prom- 
1  ise,   deception  or  flattery.'^     That  some  man  had 

illicit  intercourse  with  Frances  Shockley,  the  pros- 
ecutrix, is  made  certain  by  the  fact  that  she  gave  birth 


Digitized  by 


Google 


172  State  of  Iowa  v.  Mulholi^nd.  [116  Iowa 

to  a  child  in  Ae  month  of  October,  1900.  She  tes- 
tified that  defendant  is  the  father  of  this  child,  which 
was  begotten  through  intercourse  had  in  January  of 
that  year.  The  witness'  statement  is  supported  by  the 
testimony  of  other  persons  to  the  effect  that  defendant 
waited  upon  her  for  a  long  period  prior  to  the  time  last  men- 
tioned, taking  her  driving,  walking,  and  to  various  places 
of  amusement,  and  being  frequently  alone  with  her  at  night; 
that  he  behaved  toward  her  as  a  lover  might, — ^kissing  her 
fr^'xjuently,  and  holding  her  at  times  in  his  lap.  It  also 
Appears  that  during  this  time  she. had  no  other  male  com- 
pany. This  evidence  is  all  corroborative  in  its  nature,  and 
of  its  weight  the  jury  were  the  judges.  Andre  v.  State,  5 
Iowa,  389;  State  v.  Shean,  32  Iowa,  88;  State  v. 
Curran,  61  Iowa,  112;  State  v.  McClintic,  73  Iowa, 
663;    State    v.    Wells,    48    Iowa,    671;    State    v. 

2  Gunagy,  84  Iowa,  177.  As  to  the  means  by 
which  defendant  accomplished  his  purpose,  the  prose- 
cuting witness  says  that  previous  to  that  time  he  had  pro- 
fessed love  for  her,  when  he  kissed  and  embraced  her ;  that 
on  an  afternoon  in  January,  when  she  was  at  home  alone, 
the  defendant  called.  After  some  innocent  liberties  and 
conversation,  he  asked  her  to  marry  him,  and  she  consented, 
lie  said  they  would  be  married  in  ApriL  After  talking  a 
few  minutes  on  that  subject,  he  asked  to  have  intercourse 
with  her.  She  refused.  He  said  that  as  they  were  engaged, 
"it  was  all  right"  Upon  this-she  reluctantly  yielded.  Surely 
this  evidence  tends  to  establish  artifice,  deception,  and  a 
false  promise.  State  v.  Hayes,  106  Iowa,  82 ;  State  v,  Knub 
son,  91  Iowa,  549. 

III.  The  charge  of  the  court  seems  to  us  full,  fair, 
and  accurate.    Tb^re  was  therefore  no  error  in  refusing  cer- 
tain instructions  asked  by  defendant     It  may  well 

3  be  added  here  that  one  of  these  instructions  has  no 
support  whatever  in  the  evidence. 

IV.  After  defendant's  evidence  was  in,  the  state  called 
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two  witnesses.    Franzlow  and  Galbraith,  who  gave  evidence 
as  to  some  material  matters  over  defendant's  objection.     It 

is  now  claimed  that  the  names  of  these  witnesses 
4  were  not  indorsed  upon  the  indictment,  and  no  notice 

given  of  the  intention  to  call  either  of  them,  and  that 
the  festiraony  they  gave  was  not  in  rebuttal,  but  was  a  part 
of  the  state's  main  case.  In  the  objection  made  by 
defendant's  counsel  to  this  evidence,  it  is  stated  that  lie 
names  of  these  witnenses  were  not  indorsed  on  the  indict- 
ment, and  that  notic©  had  not  been  given  as  provided  in  the 
statute  in  order  to  warrant  the  state  in  calling  them ;  but, 
outside  this  statement  of  counsel,  we  find  nothing  in  the 
record  in  relation  to  the  matter.  The  situation  hardly  justi- 
fies us  in  assuming  the  facts  to  be  as  counsel  assert.  While 
the  attorney  general  says  the  claim  of  defendant's  counsel 
in  this  respect  is  "probably"  true,  he  qualifies  this  by  giving 
as  a  reason  for  so  saying  that  "we  find  nothing  showing 
otherwise."  But  we  cannot,  on  appeal,  assume  as  estab- 
lished all  facts  not  contradicted  by  the  record.  Every  pre- 
sumption is  in  favor  of  the  correctness  of  the  trial  court's 
ruling.  If  a  fact  is  claimed  to  exist  which  renders  such 
ruling  erroneous,  it  must  be  otherwise  shown  than  by  mere 
assertion  of  counsel  in  argument. 

These  being  the  only  questions  presented,  it  follows  from 
what  we  have  said  that  the  judgment  must  be  affirmed. 


State  of  Iowa  v.  Charles  Newhouse,  Appellant. 

Larceny:  jdewttty  op  stolen  money:  Jury  question.  In  a  prosecu- 
1  tion  for  larceny,  there  was  evidence  that  before  the  larceny  de- 
fendant did  not  have  the  amount  of  money  which  was  found 
8  on  him  afterwards;  that  when  arrested  he  tried  to  secrete  or 
destroy  the  papers  money  which  he  -had  on  his  person  and 
that  the  kind  of  money  lost,  was  the  kind  of  money  found  on 
defendant.  Held,  that  an  instruction  that  there  was  no  evi- 
dence Identifying  the  money  found  on  defendant  as  the  money 
stolen,  was  properly  refused. 
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Misconduct  in  abgument:  Departure  from  evidence.  Where  de- 
fendant on  being  arrested  for  larceny  of  money,  took  a  roll  of 
paper  money  from  his  pocket,  and  thrust  it  into  his  mouth,  and 

3  only  disgorged  it  after  a  struggle  with  the  officers,  the  state- 
ment of  counsel  for  the  state,  in  his  opening  argument,  that 
when  arrested  defendant**  stuck  this  money  in  his  mouth  and 
began  chewing  on  it,"  was  not  such  a  departure  from  the  evi- 
dence as  to  prejudice  the  defendant. 

Same.  In  a  prosecution  for  larceny,  there  was  evidence  that  defend- 
ant, on  being  notified  by  his  wife  of  the  theft,  inquired  as  to 

4  the  whereabouts  of  his  horse.  The  wife  testified  that,  just  prior 
to  the  discovery  of  the  theft,  she  heard  defendant  whistle  for 
the  animal,  and  heard  it  whinny  in  response.  Held,  sufficient 
to  support  the  state  counsel's  statement  in  his  argument  that 
there  was  a  horse  on  the  premises. 

Appeal  from  Monroe  District  Court — ^Hon.  F.  W.  Eichel- 
BERQEE,  Judge. 

Friday,  December  20,  1901. 

Defendant  was  indicted  for  the  larcency  of  $600  in 
money.  From  a  verdict  of  guilty  and  judgment  thereon,  he 
Appeals. — Affirmed. 

N.  E.  'Kendall  for  appellant 

Chas.  W.  Mullan,  Attorney-General,  and  Chas.  Van 
Vlcclc,  Assistant  Attorney-General,  for  the  State. 

Waterman,  J. — Certain  money  was  found  on  defend- 
ant at  the  time  of  his  arrest  Defendant  asked,  and  the 
court  refused  to  give,  the  following  instruction:  (1)  "Certain 

money  was  found  on  the  person  of  the  defendant 
1  Newhouse  when   he   was   arrested   in   Des  Moines, 

Iowa,  and  at  Monticello,  Illinois.  There  is  no  evi- 
dence in  this  case,  however,  identifying  or  tending  to  identify 
this  money  as  the  same  money  that  it  is  alleged  was 
stolen  from  the  residence  of  Celestine  Walden  on  January 
21,  1900.  You  are  instructed,  therefore,  that  the  fact  that 
such  money  was  found  in  the  possession  of  the  defendant 
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on  the  occasion  mentioned  should  not  be  considered  by  you 
as  a  circumstance  in  any  way  tending  to  establish  his  guilt, 
or  to  connect  him  with  the  commission  of  the  larcency 
charged  in  the  indictment ^^  It  will  be  noticed  this  instruc- 
tion says  there  is  no  evidence  tending  to  identify  the  money 
found*  on  defendant  as  a  part  of  that  which  was 

2  stolen.     While  it  is  true  no  witness  testified  to  the 
fact  that  the  particular  bills  found  on  defendant  were 

among  those  which  were  stolen,  it  is  not  true  there  was  no 
evidence  of  identity.  There  was  testimony  to  the  effect  that, 
before  the  larcency,  defendant  did  not  have  the  amount  of 
money  which  was  found  upon  him  afterwards;  and  that, 
when  arrested,  he  tried  to  secrete  or  destroy  the  paper 
money  which  he  had  upon  his  person.  There  was  also  some 
evidence  as  to  the  kind  of  money  lost  and  the  kind  found 
on  defendant  In  State  v.  Hoppe,  39  Iowa,  468,  this  court, 
speaking  upon  the  subject  of  identifying  money,  said :  "It 
is  clear  that  the  identity  and  ownership  of  money  can  prop- 
erly be  determined  by  circumstances,  and  it  seems  to  us  that 
a  pertinent,  well  connected  chain  of  circumstances  affords 
more  satisfactory  evidence  of  the  identity  of  such  property 
as  that  under  consideration  than  the  positive  testimony  of 
a  witness  who  would  swear  to  the  date,  number,  denomina- 
tion, or  private  mark  upon  five  hundred  dollars  of  national 
currency  promiscuously  received  in  the  ordinary  course  of 
business."  See,  also.  State  v.  BucMey,  60  Iowa,  471 ;  State 
i\  Griffinj  71  Iowa,  373.  The  instruction  was  rightly  re- 
fused. 

II.     Certain  remarks  of  counsel  and  a  statement  made 
by  the  court  are  excepted  to.    These  will  be  best  understood 
if  a  brief  recital  of  the  facts  in  evidence,  is  given.    Defend- 
ant and  his  wife  were  living  with  the  lutter's  mother, 

3  Mrs.  Walden,  to  whom  the  money  taken  belon<^ed. 
Mrs.  Walden,  to  defendant's  knowledge,  had  received 

the  sum  of  $600  in  currency.  She  secreted  it  in  the  straw 
mattress  on  her  bed.     On  the  next  evening  Mrs.   Walden 
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and  her  daughter  went  to  the  cow  lot,  some  75  feet  from  the 
house,  to  milk,  leaving  defendant,  as  the  prosecuting  wit- 
ness says,  at  the  house.  A  few  minutes  later  they  heard  a 
crash,  and,  on  going  to  the  house,  found  liie  bedroom  win- 
dow broken  in,  the  bed  dismantled  of  its  clothing  and  the 
money  gone.  Defendant  came  in  from  somewhere  outside, 
and,  on  being  told  of  what  had  happened,  and  requested  to 
procure  officers,  he  notified  a  near  neighbor,  and  then  went 
•  to  rhe  house  of  another  neighbor,  some  half  a  mile  from 
Mrs.  Walden's,  and  there  borrowed  a  horse  to  ride  to  town 
after  the  officers.  He  was  later  arrested  in  the  city  of  Des 
Moines,  at  a  railway  depot,  on  alighting  from  a  train,  by 
two  officers  in  plain  clothes,  who  displayed  their  stars,  told 
him  of  their  authority,  and,  in  response  to  his  inquiry,  in- 
formed him  of  the  cause  of  his  arrest  Upon  receiving  this 
information,  defendant  took  a  roll  of  paper  money  from  his 
pocket  and  thrust  it  into  his  mouth,  and  only  disgorged  it 
after  a  struggle  with  the  officers.  The  remarks  complained 
of  can  now  be  understood.  D.  W.  Bates,  one  of  counsel  for 
thft  state,  said,  in  the  opening  argument  to  the  jury,  that 
when  defendant  was  arrested,  "he  stuck  the  money  in  his 
mouth  and  began  chewing  on  it."  The  claim  is  that  there 
is  no  evidence  of  his  chewing  the  money;  that,  so  far  as 
appears,  he  may  have  placed  it  in  his  mouth  only  to  preserve 
it  from  these  two  men,  whom  he  may  well  have  believed 
intended  to  steal  it  from  him.  It  is  true,  some  bystander 
raised  a  cry  of  robbery.  But  there  is  nothing  in  the  testi- 
mony to  show  that  defendant  misunderstood  the  situation. 
He  had  been  told  by  the  officers  of  their  character,  and 
shown  the  badges  of  their  authority.  When,  in  their  view, 
he  thrust  the  money  into  his  mouth,  it  could  reasonably  have 
been  for  the  purpose  only  of  mutilating  or  destroying  it  with 
his  teeth.  If  that  was  his  purpose,  the  statement  of  counsel  is 
not  such  a  departure  from  literal  accuracy  as  could  have 
prejudiced  defendant.  The  trial  court  overruled  the  motion 
for  a  new  trial,  and  evidently  because  it  did  not  deem  the 
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statement  of  counsel  prejudiciaL  This  court  has  always  reor 
ognized  some  discretion  in  the  trial  court  in  passing  npcji 
matters  of  this  kind,  and  interferes  only  in  case  of  its  abuse. 
Oeiger  v.  Payne,  102  Iowa,  581;  Btate  v.  Millmeier,  102 
Iowa,  693 ;  State  v.  Toombs,  79  Iowa,  741.  The  same  attor- 
ney further  said»  in  speaking  of  defendanji's  conduct 
4  at  the  time  the  larceny  was  discovered:     '^Wliy  did 

he  walk  three-quarters  of  a  mile  to  Jim  Fisher^B  to 
get  a  horse  to  ride  to  town  when  he  had  a  horse  of  his  own 
right  there  in  that  lot  at  the  house  that  he  could  have  rode  ?" 
When  this  statement  was  objected  to  by  defendant's  counsel, 
another  of  the  attorneys  for  the  state,  J.  T.  Clarkson, 
said,  in  substance,  that  defendant's  wife  had  testified  the 
horse  was  there ;  and  the  court  said,  in  substance,  that  he  re- 
membered the  testimony,  and  there  was  sufficient  evidence 
to  warrant  the  statement.  The  contention  now  is  that  there 
was  no  evidence 'that  defendant  had  a  horse,  or  that  any 
horse  was  there.  The  evidence  shows  there  was  a  hor»?e 
on  the  premises,  and  from  the  fact  that  defendant  inquired 
of  his  wife  as  to  its  whereabouts,  presumably  he  could  have 
taken  it.  That  the  horse  was  not  far  away  from  the  hous.e 
is  sufficiently  shown  by  the  testimony  of  defendant's  wif»», 
who  says  that  when  she  was  milking  she  heard  defendant 
whistling  for  the  animal,  and  heard  it  whinny  in  response 
to  his  call.  We  think  the  statement  had  substantial  support 
in  the  evidence.  We  see  no  ground  for  interfering  with  the 
judgment — Affirmed. 
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Adultery:     e^^dence:    Acts  subsequent  to  act  charged.    On  a  prose- 
cution  for   adultery,  evidence   from   which   sexual   intercourse 

1  between  the  parties  might  be  inferred  to  have  occurred  subse- 
quent to  the  act  charged  in  the  indictment  was  properly  re- 
ceived, where  the  acts  were  near  enough  in  point  of  time  and 
sufficiently  significant  to  have  a  tendency  to  establish  an  adul- 
terous disposition  in  the  parties  at  the  time  of  the  act  charged 

CowvicTiON  SUSTAINED.    On  a  prosecution  for  adultery,  evidence  of 
the  subsequent  acts  of  the  parties,  together  with  the  circum- 

2  stances  of  the  act  charged,  of  which  there  was  no  direct  evi- 
dence, examined,  and  considered  sufficient  to  support  a  convic- 
tion therefor. 


Appeal  from  Taylor  District  Court. — Hon.  H.  M.  Towner^ 

Judge. 

Friday,  December  20,  1901. 

The  defendant  appeals  from  a  judgment  convicting  him 
of  adultery. — Affirmed. 

McCoun  &  Jennings  for  appellant. 

Chas  W.  Mullan,  Attorney  General,  and  Chas.  A.  Van 
Vleck,  Assistant  Attorney-General,  for  tbe  State. 

Ladd,  J. — The  court,  over  defendant's  objections,  ad- 
mitted   evidence   of   his    undue    familiarity    with     Edith 
Schrader,  and  of  facts  from  which  sexual  intercourse  with 
her  might  be  inferred,  occurring  subsequent  to  the  act 
1  of  adultery  for  which  the  state  elected  to  prosecute. 
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And  some  of  the  acts  appear  to  have  been  accom- 
plished in  the  neighboring  state  of  Nebraska.  In  State  v. 
Smith,  108  Iowa,  440,  it  was  pointed  out  that  in  neither 
State  V.  Donovan,  61  Iowa,  278,  nor  State  v.  Oden,  100 
Iowa,  22,  did  the  court  pass  on  the  admissibility  of  such  evi- 
dence. In  each  the  rule  excluding  it  is  conceded,  rather 
than  determined,  and  the  introduction  of  evidence  of  this 
character,  which  we  think  entirely  proper,  declared  to  have 
been  without  prejudice.  Doubtless  in  some  of  the  earlier 
cases  in  this  country  evidence  was  restricted  as  contended 
it  should  be  by  appellant,  but  the  later  text-books  and 
decisions  recognize  the  ordinnary  course  of  human  conduct 
as  a  proper  element  for  consideration  in  such  investigations. 
The  disposition  of  the  accused  persons  toward  each  other 
at  the  time  alleged  must  necessarily  have  an  important  bear- 
ing on  the  deductions  to  be  drawn  from  the  incriminating 
circumstances  proven,  and  this  is  ordinarily  of  gradual  devel- 
opment, and  not  likely  to  suddenly  dissappear.  As  said  in 
Thayer  v.  Thayer,  101  Mass.  Ill  (100  Am.  Dec  110) : 
"The  evidence  by  which  the  act  of  adultery  is  proved  is 
seldom  direct  The  natural  secrecy  of  the  act  makes  it  ordi- 
narily impossible  to  prove  it  except  by  circumstantial  evi- 
dence. The  circumstances  must  be  such,  indeed,  as  to  lead 
the  guarded  discretion  of  a  reasonable  and  just  man  to  the 
conclusion  of  guilt  But,  when  adulterous  disposition  is 
shown  to  exist  between  the  parties  at  the  time  of  the  alleged 
act,  then  mere  opportunity,  with  comparatively  slight  cir- 
cumstances shovring  guilt,  would  be  sufficient  to  justify  the 
inference  that  criminal  intercourse  had  actually  taken  place. 
The  intent  and  disposition  of  the  parties  toward  each  other 
must  give  character  to  their  relations,  and  can  only  be  ascer- 
tained, as  all  moral  qualities  are,  from  the  acts  and  declara- 
tions of  the  parties.  It  is  true  that  the  fact  to  be  proved 
is  the  existence  of  a  criminal  disposition  at  the  time  of  the 
act  charged,  but  the  indications  by  which  it  is  proved  may 
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extend,  and  ordinarily  do  extend  over  a  period  of 
time  both  anterior  and  subsequent  to  it  The  rules  which 
govern  human  conduct^  and  which  are  known  to  common 
observation  and  experience,  are  to  be  applied  in  these 
ciases,  as  in  all  other  investigations  of  fact  An  adulterous 
disposition  existing  in  two  persons  toward  each  other  is  com- 
monly of  gradual  development.  It  must  have  some  dura- 
tion, and  does  not  suddenly  subside.  When  once  shown  to 
exist,  a  strong  inference  arises  that  it  has  had  and  will  have 
continuance,  the  duration  and  extent  of  which  may  be 
usually  measured  by  the  power  which  it  exercises  over  the 
conduct  of  the  parties.  It  is  the  character  of  permanency 
which  justifies  the  inference  of  its  existence  at  any  particular 
point  of  time  from  acts  illustrating  the  preceding  or  subse- 
quent relations  of  the  parties."  It  was  also  held  in  State 
V.  Bridgman,  49  Vt  209  (24  Am.  Rep.  124',  that  evidence 
of  other  acts  of  improper  familiarity  and  adultery  between 
the  parties  to  the  alleged  offense,  continuing  from  before 
until  after  the  offense  charged,  and  after  indictment  found 
is  admissible,  although  it  proves  other  and  distinct  offenses, 
to  show  the  true  relation  .of  the  parties  to  each  other,  and 
also  to  show  that  the  restraints  and  safeguards  of  common 
deportment  and  conventionality,  and  of  the  natural  modesty 
that  is  presumed  to  exist,  have  been  broken  through  and  dis- 
placed by  the  adulterous  disposition  and  the  habits  of  adul- 
terous intercourse.  The  court,  in  Crane  v.  People,  168  111. 
399  (48  N.  E.  Rep.  56)  declared  that:  "Whatever  may 
have  been  said  to  the  contrary  in  certain  cases,  it  must  now 
be  regarded  as  settled  law  that  in  such  cases  prior  acts  of 
improper  familiarity  or  of  adultery  between  the  parties,, 
whether  they  occurred  in  the  same  jurisdiction  or  not,  and 
even  subsequent  acts  which  tend  to  show  continued  illicit 
relations  between  them,  may  be  proved  in  explanation  of  or 
as  characterizing  the  acts  and  conduct  of  the  parties  con* 
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plained  of,  as  constituting  the  particular  oflFense  charged." 
In  State  v.  Witham,  72  Me.  531,  the  court  observed  that: 
"Latterly,  courts  and  text  writers  are  rapidly  falling  in  with 
the  view  that  acts  prior  to  and  also  subsequent  to  the  act 
charged  in  the  indictment,  when  indicating  a  continuousness 
of  illicit  intercourse,  are  admissible  in  evidence,  as  showing 
the  relation  and  mutual  disposition  of  the  parties ;  the  recep- 
tion of  such  evidence  to  be  largely  controlled  by  the  judge 
who  tries  the  cause,  and  the  evidence  to  be  submitted  to  the 
jury  with  proper  explanation  of  its  purpose  and  efiFect" 
To  the  stole  effect,  see  State  v.  Baby,  121  K  C.  682  (28 
S.  E.  Eep.  490) ;  State  v.  Wallace,  9  N.  H.  515 ;  State  v. 
Watj,  5  Neb.  283;  Broolcs  v.  Broohs,  145  Mass.  6Y4  (14  K 
E.  Hep.  777,  1  Am.  St.  Rep.  485) ;  Lefforge  v.  State,  129 
InJ.  552  (29  N.  E.  Eep.  34)  ;  People  v.  Jenness,  5  Mich. 
SOS;  People  v.  Patterson,  102  Cal.  239  (36  Pac.  Rep.  436)  ; 
Com  V.  Bell  166  Pa.  St  405  (31  Atl.  Rep.  123) ;  Lawson 
V.  State,  20  Ala.  65  (56  Am.  Dec.  182)  ;  2  McClain,  Crim- 
inal Law,  section  1098.  The  period  which  the  proof  may 
cover  necessarily  depends  largely  upon  the  particular  cir- 
cumstances of  each  case.  If  the  acts  are  so  remote  or  of  a 
character  not  tending  to  prove  an  adulterous  disposition  at 
the  time  of  the  offense  charged,  they  should  be  rejected.  If, 
on  the  other  hand,  they  are  near  enough  in  point  of  time 
or  sufficiently  significant  in  character  to  have  a  tendency  to 
establish  that  important  element  at  such  time,  evidence  of 
them  should  be  received.  Possibly  such  evidence,  as  sug- 
gested, may  tend  to  prove  bad  character  at  the  time  of  the 
trial.  Such  is  the  trend  of  all  testimony  indicating  crime, 
but  this  is  not  ground  for  its  exclusion,  when  offered  for  thd 
legitimate  purpose  of  establishing  a  material  element  in  the 
proof.    Nor  is  such  a  holding  inconsistent  with  the  rule  re- 
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jecting  evidence  of  the  subsequent  conduct  of  the  prosecutrix 
in  a  seduction  case.  There,  as  here,  the  relations  of  the 
parties  before  and  after  the  offense  alleged  may  be  shown, 
but  other  conduct  of  the  prosecutrix  subsequent  thereto  is 
not  a  matter  of  proof,  for  the  very  essence  of  the  crime  in  a 
seduction  case  is  the  destruction  of  the  character  for  chastity 
by  means  of  falsehood  and  deceit ;  and  the  law  is  not  guilty 
of  the  anomaly  of  treating  a  condition  occasioned  by  a 
wrongful  act  as  evidence  that  the  act  was  not  wrongful. 

XL  The  state  elected  "to  stand  upon  the  occasion  testi- 
fied by  Ann  Marks,  occurring  in  this  county  about  the  last 
of  September."  She  related  having  visited  Schrader's  house, 
when  she  found  defendant  and  Mrs.  Schrader  "cutting  up 
and  scuffling.''  In  her  own  language:  "I  saw  Mr. 
2  More  put  his  arms  around  [Mrs.  Schrader  and  throw 

her  on  the  bed.  He  then  kissed  her  and  then  got  on 
top  of  her.  He  remained  there  a  few  minutes.  She  was 
lying  on  her  back  on  the  bed,  and  offered  no  resistance.  I 
did  not  notice  whether  he  disturbed  her  clothing  or  not 
This  was  about  five  o'clock.  I  stayed  until  about  six.  There 
was  no  one  else  present  at  the  house.  It  was  at  Lenox, 
Taylor  county,  Iowa.  I  remember  seeing  him  kiss  her  but 
once.  I  do  not  know  how  long  he  stayed  there.  I  left  about 
dark.  I  do  not  know  whether  he  stayed  there  all  night  or 
not.  He  was  there  when  I  left.  *  ^  ^  "^^  were  all 
cutting  up,  and  he  was  scuffling  with  me,  also.  *  *  *  j 
was  near  the  window  when  they  were  lying  on  the  bed.  I 
would  have  observed  it,  had  her  clothes  been  up."  She  testi- 
fied this  occurred  in  September.  Another  witness  testi- 
fied that  defendant  had  confided  to  her  in  the  latter  part  of 
September  or  forepart  of  October  that  he  had  had  troubli^ 
with  Mrs.  Schrader's  sister,  with  whom  he  had  been  keeping 
company  during  the  summer ;  that  he  visited  Mrs.  Schrader 
in  her  husband's  absence;  and  that  if  he  did  not  look  out^ 
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he  (the  defendant)  would  steal  his  wife.  About  a  month 
later  the  defendant  quit  work  where  both  were  employed  in 
the  afternoon,  and  was  found  by  Schrader  alone  with  his 
wife  in  the  evening  und^r  suspicious  circumstances.  About 
ITovember  26th  they  left  Lenox  separalely,  met  at  Creston 
the  next  morning,  occupied  the  same  room  in  Omaha,  Neb., 
the  following  night,  and  then  went  to  Eandolph,  Neb.,  where 
they  passed  about  ten  days  together.  Both  deny  having 
had  intercourse  in  Taylor  county,  but  we  are  inclined  to 
think  this  a  question,  in  view  of  all  the  circumstances,  for 
the  jury  to  pass  on.  Certainly  the  transaction  related  by 
Ann  Marks  indicated  a  strong  inclination  on  the  part  of  both 
to  indulge  their  passions,  and  this  is  confirmed  by  their  sub- 
sequent intimacy.  The  jury  may  well  have  found  that, 
when  opportunity  was  afforded  by  her  departure,  they  lost 
no  time  in  accomplishing  what  both  were  inclined  to  do. 

III.  The  sixth  paragraph  of  the  charge  was  in  har- 
mony with  the  law  as  we  have  stated  it.  The  jury  may  be 
assumed  to  understand  the  meaning  of  expressions  in  com- 
mon use,  and  it  was  not  for  the  court  to  determine  the 
relative  weight  to  be  given  to  acts  of  familiarity  before  and 
after  the  particular  act  of  adultery  charged.  That  there 
were  prior  acts  of  familiarity  appears  from  what  has  been 
said.  Other  rulings  criticized  are  so  evidently  correct  that 
they  require  no  attention. — ^Affirmed. 


Pauline  Elenz  v.  Thomas  Conrad,  Appellant.  ii6_m| 

115     183| 
Husband  and  Wife:    injury  to  wife:     Medical  services — Recovery       ui     156| 

'for.     Where  a  married  woman  who   followed  no   independent 

1    employment  was  injured;  her  husband,  and  not  she,  was  entitled 

to  a  recovery  for  medical  services. 

IwsTBucnoN  ooNSTBiTED.  In  an  action  by  a  married  woman  for  In- 
juries, the  court  submitted  to  the  jury,  as  elements  of  damage: 
(1)    The  nature  of  the  injuries;  (2)  the  pain  endured;  (3)  the 
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time  she  was  disabled;     (4)  the  permanent  diflguratlon,  etc.» — 

2  and  Instructed  that  "from  these"  the  jury  were  to  say  what 
damages  she  should  receiye.  Held,  that  the  instructions  erro- 
neously submitted  to  the  Jury,  as  an  element  of  damage,  "the 
time  £he  was  disabled/'  it  not  appearing  that  this  expression 
had  reference  solely  to  the  extent  and  seriousness  of  her  in- 
juries. 

Nogligence:     jttbt  question.     Whether  it  is  negligent  to  stop  a 
vehicle  in  the  traveled  part  of  a  road  where  one  from  behind 
4    would  not  be  likely  to  see  it  in  time  to  safely  avoid  It  is  for 
the  jury. 

Pleading:    freedom  from  gontbibxttobt  negligence:    Imputable  neg- 
legence.    In  an  action  by  a  married  wbman  for  personal  injuries 

3  received  while  riding  in  a  wagon  driven  by  her  husband,  an 
allegation  of  freedom  from  contributory  negligence  on  plaintiff's 
part  sufficiently  denied  negligence  of  the  husband  imputable 
to  the  wife. 

Same,    Freedom  from  imputed  negligence  need  not  be  pleaded. 
3 

Apjpeal  from  Dubuque  District  Court, — Hon.  Feed  O'Dow- 
NELL^  Judge. 

Friday,  December  20,  1901. 

When  plaintiff  and  her  .husband  were  a  short  distance 
beyond  a  bridge  on  the  way  out  of  Dyersville,  at  about 
5:30  o'clock  in  the  afternoon  of  January  6,  1899,  they 
stopped  to  cover  an  oil  can,  not  well  corked.  Hearing  a 
team  approach  rapidly,  he  resumed  his  seat,  and  had  just 
started  on  as  it  passed,  the  hind  wheel  of  the  wagon  striking 
that  of  plaintiff  and  her  husband,  throwing  both  to  the 
ground  and  breaking  her  nose.  She  demands  damages.  The 
pleadings  raised  the  usual  issues  in  such  a  case,  and  also 
whether  defendant  was  the  person  who  drove  the  passing 
team.  Trial  to  jury  resulted  in  a  verdict  for  plaintiff,  upon 
which  judgment  was  entered,  and  defendant  appeals. — B^ 
versed, 

Husted  &  Michel  for  appellant 

Matthews,  Lindsay  &  Frantzen  for  appellee. 
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Ladd^  J. — The  plaintiff,  a  married  woman,  followed 
no    separate    or    independent    employment.        Her    hus- 
band   then,    and    not    she,    was    entitled    to    recover    for 
medical    services    not    previously    paid    for    by    her    and 
the  value  of  the  time  lost  by  reason  of  the  injuries 

1  received.     Tutile  v.  Railroad  Co,,    42    Iowa,    518; 
Nichols  V.  Railway  Co.,  68  Iowa,  736;  Uall  v.  Town 

of  Manson,  90  Iowa,  685  ;  Denton  v.  Ordway,  108  Iowa,  487. 
The  court  told  the  jury  in  the  twelfth  instruction,  to  allow 
the  plaintiff  damages  sustained  by  her,  "as  shown  by  the 
eWdence.  Consider  the  character  and  nature  of  the  same, 
the  pain  suffered,  the  time  she  was.  disabled,  how  much  and 
to  what  extent  her  nose  is  permanently  disfigured,  what 
she  had  to  pay  for  services  of  a  physician, — and  from  theso 
say  what  damages  she  should  receive."  The  expense  for 
medical  attendance  was  but  $20,  and  it  is  possible  that, 
were  this  the  only  diflSculty  in  the  way  of  an  aflSrmance,  it 
might  be  remedied  by  a  remittitur.  See  Van  Oorder  v,  Sher- 
man, 81  Iowa,  403 ;  Frohs  v.  City  of  Dubuque,  109  Iowa, 
220.  It  is  to  be  noted,  however,  that  the  case  differs  from 
those  cited  in  that  no  claim  was  made  in  the  petition  for  such 
expenses,  and  the  court's  attention  was  directed  to  the  error 
involved  in  its  allowance  by  a  motion  to  strike  evidence. 
This  distinction  could  only  affect  the  propriety  of  requiring 
remittitur  in  this  court  and  the  taxation  of  costs.  But 
the  petition  does  base  the  recovery  of  damages  in  part 
on  the  allegation  that  she  "has  been  and  will  be  unable  to 
perform  her  usual  household  duties,"  and,  in  this  in- 

2  struction  one  of  the  elements  to  be  considered  in 
measuring  her  damages  was  "the  time  she  was  dis- 
abled." Appellee  insists  this  had  reference  solely  to  the 
extent  and  seriousness  of  her  injuries.  An  analysis  of  the 
instruction  will  not  bear  out  this  contention.  Five  elements 
for  consideration  are  named:  (1)  the  nature  of  the  injur- 
ies; (2)  the  pain  endured;  (3)  the  time  she  was  dis- 
abled; (4)  the  permanent  disfiguration  of  the  nose;  and 
(5)  the  medical  expense.     "From  these"  not  part  of  them, 
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the  jury  are  to  "say  what  damages  she  should  receive/'  It 
is  said  there  is  no  evidence  of  the  value  of  the  time  she  was 
unable  to  perform  her  household  duties.  Neither  was  there 
any  direct  testimony  of  the  value  of  the  pain  endured,  or  of 
her  permanent  disfiguration.  These  were  matters  of  esti- 
mate, and  the  jury  might  well  have  inferred  the  right  to 
estimate  the  damages  resulting  from  loss  of  time,  also. 

II.  The  petition  contained  the  usual  allegation  of 
freedom  from  contributory  negligence.  Appellant,  by  mo- 
tion in  arrest  of  judgment,  raised  the  point  that,  whereas, 

in  such  a  case,  the  husband's  negligence  is  to  be  im- 

3  puted  to  the  wife,  the  petition  should  also  have  con- 
tained an  averment  that  he  did  not,  by  his  negligence, 

contribute  to  the  injuries  received.  See  Yahn  v.  City  of  Ot- 
tumwa,  60  Iowa,  429 ;  Neshii  v.  Town  of  OarneVj  75  Iowa, 
314.  There  are  two  reasons  for  denying  this  contention: 
(1)  If  the  negligence  is  imputed  to  the  wife,  it  become  as 
her  own,  and  i3  sufficiently  negatived  by  the  averment  of 
absence  thereof  on  her  part;  and  (2)  such  a  situation  is  a 
matter  of  development  from  the  evidence  in  the  trial,  and 
one  of  the  incidents  not  necessarily  to  be  anticipated  in  the 
pleadings. 

III.  In  view  of  another  trial  two  other  matters  should 
be  mentioned.  It  may  be  negligent  to  stop  a  vehicle  in  the 
traveled  part  of  the  road,  where  one  driving  from  behind 

would  not  be  likely  to  see,  or  not  be  likely  to  see  in 

4  time  to  safely  avoid.     If  upon  another  trial,  the  evi- 
dence tends  to  show  the  team  of  plaintiff  was  stopped 

in  such  a  situation,  the  question  of  negligence  in  so  doing 
should  be  submitted  to  the  jury.  Also  the  jury  should  be 
plainly  advised  of  the  doctrine  of  imputed  negligence. — Re- 
versed. 
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C.  F.  Hayer  v.  Frank  E.  Comstock,  Appellant. 

Bankruptcy:  contingent  liabilities  babred  by  discharge.  Bank* 
ruptcy  Law  U.  S.  1898,  section  17,  provides  that  a  discharge  In 
bankruptcy  shall  release  a  bankrupt  from  all  of  his  provable 
debts;  and  section  63,  subdivision  1,  includes  among  provable 
debts  a  fixed  liability  as  evidenced  by  an  instrument  in  writing 
absolutely  owing  at  the  time  of  the  filing  of  the  petition, 
whether  then  payable  or  not  Section  57,  paragraph  "I"  pre- 
scribes that,  wherever  a  creditor  whose  claim  against  a  bank- 
rupt estate  is  secured  by  the  individual  undertaking  of  any 
person,  fails  to.  prove  such  claim,  such  person  may  do  so  in  the 
creditor's  name,  and,  if  he  discharge  such  undertaking  In  whole 
or  in  part,  he  shall  be  subrogated  to  that  extent  to  the  rignts 
of  the  creditor.  Supreme  CJourt  General  Orders  and  Forms  in 
Bankruptcy,  order  21,  paragraph  4  (18  Sup.  Ct.  Rep.  vii.), 
authorizes  the  claims  of  persons  contingently  liable  for  the  bank- 
rupt to  be  proved  In  the  name  of  the  creditor,  when  known,  by 
the  party  contingently  liable,  and,  when  the  name  of  the  cred- 
itor is  unknown,  such  claiip  may  be  proved  in  the  name  of  the 
party  contingently  liable.  Held,  that  the  claim  of  a  surety  of 
a  bankrupt  on  a  note  which  was  listed  and  proved  in  the  bank- 
ruptcy proceedings  Ijy  the  creditor,  and  which  the  surety  was 
subsequently  obliged  to  pay,  was  barred  by  the  discharge  in 
bankruptcy. 

Appeal  from  Wright  District  Cciirt, — Hon.  S.  M.  Weaver, 

Judge. 

Friday,  December  20,  1901. 

Plaintiff  states  as  his  cause  of  action  that  he  executed 
a  promissory  note  with  defendant,  and  as  his  surety,  to  the 
State  Bank  of  Eagle  Grove ;  that  the  defendant  failed  to  pay 
said  note;  and  the  plaintiff  was  compelled  to,  and  did,  pay 
the  same  to  the  bank  on  or  about  April  1,  1899,  in  the  sum 
of  $193.66,  for  which,  with  interest,  he  asks  judgment.  The 
defendant  answered  that  on  December  6,  1898,  he  was  duly 
and  legally  adjudged  to  be  a  voluntary  bankrupt  under  the 
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acts  of  congress ;  that  said  note  was  scheduled  as  due  to  said 
bank;  that  the  bank  was  notified  of  said  proceeding;  that 
the  claim  was  a  provable  debt;  that  the  bank  filed  said  note 
and  proved  the  same  as  a  debt  against  defendant;  that  plain- 
tiff had  actual  knowledge  of  said  proceedings ;  and  that  on 
April  3,  1899,  defendant  was  discharged  from  all  his  debts, 
and  a  certificate  to  that  effect  issued.  Defendant  attached 
the  certificate,  which  shows  that  he  was  ^'discharged  from 
all  debts  and  claims  which  existed  on  the  6th  day  of  Decem- 
ber, 1898,"  on  which  day  the  petition  for  adjudication  was 
filed  by  him,  "excepting  such  debts  as  are  by  law  excepted  from 
the  operation  of  such  discharge  in  bankruptcy."  Plaintiff 
replied,  admitting  the  proceedings  in  bankruptcy  as  alleged ; 
''but  plaintiff  alleges  that  on  the  6th  day  of  December,  1898, 
the  defendant  was  not  indebted  to  him  in  any  sum  whatever. 
The  plaintiff  further  states  that  the  said  bank  of  Eagle 
Grove,  Iowa,  did  not  call  upon  the  plaintiff  to  pay  said  note 
^s  surety  until  after  December  6,  1898,  and  after  the  defend- 
ant was  in  fact  bankrupt"  The  case  was  submitted  to  the 
court  upon  an  agreed  statement  of  facts,  and  judgment  ren- 
dered in  favor  of  plaintiff.    Defendant  appeals. — Reversed. 

Sylvester  Flynn  for  appellant 

F  ilk  ins  &  S  chaff  ter  for  appellee*. 

Given,  C.  J. — I.  The  agreed  statement  of  facts  is 
as  follows:  "On  May  26,  1900,  the  following  agreed  state- 
ment of  facts  was  filed  with  the  clerk  of  the  Wright  county 
district  court,  to  wit :  'It  is  hereby  agreed  by  and  between 
the  plaintiff  and  the  defendant  in  the  above-entitled  action 
that  on  December  2,  1893,  the  plaintiff,  C.  F.  Hayer  signed 
the  note  attached  to  this  statement  as  surety  for  the  defend- 
ant; that  the  defendant  failed  and  neglected  to  pay  said  note; 
that  on  April  1,  1899,  the  plaintiff  had  to,  and  did,  pay  the 
full  amount  of  said  note,  to  wit,  $193.66,  to  the  State  Bank 
at  Eagle  Grove,  Iowa,  and  that  no  part  of  said  amount  has 
been  repaid  him;  that  in  December,  1898,  the  defeadant 
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filed  his  petition  in  the  district  court  of  the  United  States 
for  the  Northern  district  of  Iowa,  and  was  duly  and  legally 
adjudged  a  voluntary  bankrupt  under  the  acts  of  congress 
relating  to  bankruptcy;  that  said  note  was  duly  scheduled 
in  said  bankruptcy  proceedings  aa  one  of  defendant's  liabil- 
ities ;  that  in  such  schedule  the  State  Bank  of  Eagle  Grove, 
Iowa,  payee  of  said  note,  was  named  as  the  owner  and  holder 
thereof,  and  was  duly  notified  of  each  step  in  said  bank- 
ruptcy proceedings  as  required  by  law;  that  in  December, 
1898,  plaintiff,  C.  F.  Hayer,  was  informed  by  others  of  the 
pendency  of  said  bankruptcy  proceedings,  and  had  actual 
knowledge  thereof  after  the  filing  of  the  petition,  although 
he  was  not  listed  as  a  creditor  therein ;  that  on  April  3,  1899, 
this  defendant  was  by  the  judgment  of  said  United  States 
court  discharged  from  all  his  debts ;  that  a  certificate  of  such 
discharge  was  issued  by  said  court  and  delivered  to  defend- 
ant, a  copy  of  which  certificate  is  attached  to  defendant's 
answer  herein,  and  is  hereby  made  a  part  of  this  statement 
of  facts.'''  The  certificate  of  discharge  is:  "From  all 
debts  and  claims  which  existed  on  the  6th  day  of  Dec,  A. 
D.  1898,  on  which  day  the  petition  for  adjudication  was 
filed  by  him,  except  such  debts  as  are  by  law  excepted  from 
the  operation  of  such  discharge  in  bankruptcy."  This  claim 
is  not  of  the  class  excepted  by  law.  The  plaintiff  claims 
that  as  he  had  not,  as  surety,  paid  the  note  at  the  time  the 
petition  for  adjudication  in  bankruptcy  was  filed,  there 
was  no  debt  then  due  to  him,  and  he  could  not  have  his 
daim  scheduled  against  the  bankrupt's  estate ;  that  he  had 
no  provable  claim;  and  that  the  discharge  does  not  apply 
to  his  claim;  while  the  defendant  contends  that  under  the 
facts  the  discharge  does  not  apply  and  that  therefore  the 
court  erred  in  rendering  judgment  against  him. 

Section  17  of  the  bankruptcy  law  of  1898,  under 
which  this  proceeding  was  had,  provides  that  "a  dis- 
charge in   bankruptcy  sh&U   release   a  bankrupt  from   all 
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of  his  provable  debts/'  except  certain  debts  of  which 
this  is  not  one.  Section  63  in  specifying  debts  which 
may  be  proved  and  allowed,  names  the  following: 
among  others:  "(1)  A  fixed  liability  as  evidenced  by  judg- 
ment or  an  instrument  in  writng  absolutely  owing  at  the  time 
of  the  filing  of  the  petition  against  him,  whether  then  pay- 
able or  not,  with  any  interest  thereon  which  would  have  been 
recoverable  at  that  date  or  with  a  rebate  of  interest  upon 
such  as  were  not  then  payable  and  did  not  bear  interest.  * 
*  *  (4)  Founded  upon  an  open  account,  or  upon  a  con- 
tract, express  or  implied.''  Section  16  provides  that  the 
liability  of  the  surety  for  a  bankrupt  shall  not  be  altered  by 
the  discharge  of  such  bankrupt,  and  paragraph  "i"  of  sec- 
tion 57  is  as  follows:  "Whenever  a  creditor,  whose  claim 
against  a  bankrupt  estate  is  secured  by  the  individual  under- 
taking of  any  person,  fails  to  prove  such  claim,  such  person 
may  do  so  in  the  creditor's  name,  and  if  he  discharge  such 
undertaking  in  whole  or  in  part  he  shall  be  subrogated  to 
that  extent  to  the  rights  of  the  creditor."  Paragraph  4  of 
order  Xo.  21  of  "General  Orders  and  Forms  in  Bankruptcy 
Established  by  the  Supreme  Court  of  the  United  States" 
(18  Sup.  Ct.  Rep.  vii.)  is  as  follows:  "(4)  The  claims  of 
persons  contingently  liable  for  the  bankrupt  may  be  proved 
in  the  name  of  the  creditor  when  known  by  the  party  con- 
tingently liable.  ^Yhen  the  name  of  tlie  creditor  is  unknown 
such  claim  may  be  proved  in  the  name  of  the  party  contin- 
gently liable ;  but  no  dividend  shall  be  paid  upon  such  claim, 
except  upon  satisfactory  proof  that  it  will  diminish  the  pro 
tanto  original  debt" 

This  debt  was  a  fixed  liability  evidenced  by  an  instru- 
ment in  writing,  and  absolutely  owing  by  the  defendant  at 
the  time  of  the  filing  of  the  petition  in  bankruptcy,  and 
therefore  might  be  proved  against  the  estate  as  it  was.  It 
is  the  fact  that  the  bankrupt  absolutely  owed  this  fixed  liabil- 
ity, evidenced  in  writing,  at  the  time  of  the  filing  of  the 
petition,  that  made  it  provable,  regardless  of  the  person  to 
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whom  it  was  owing.  If  the  creditor  had  failed  to  prove  the 
claim,  the  plaintiff  could  have  done  so  in  its  name,  not  be- 
cause the  debt  was  then  due  to  him,  but  because  it  was  a 
fixed  liability,  evidenced  in  writing,  and  absolutely  owing 
by  the  defendant  Being  proved  as  it  was  by  the  creditor, 
it  was  not  required  that  the  surety  should  take  any  further 
steps.  We  do  not  overlook  the  distinctions  that  exist  as  be- 
tween liability  of  the  debtor  to  the  creditor  and  his  liability 
to  his  surety,  but  we  emphasize  the  fact  that  it  was  the  fixed 
liability,  evidenced  in  writing,  "absolutely  owing"  by  the 
defendant,  that  made  this  a  provable  claim  against  his  estate. 
Said  paragraphs  in  section  57  and  in  the  general  orders  of 
the  supreme  court  recognize  the  right  of  the  surety  to  protect 
himself  before  payment,  and  when  his  liability  is  contin- 
gent, and  to  share  in  the  dividends  of  the  estate  after  pay- 
ment Mace  V.  Wells,  7  How.  275  (12  L.  Ed.  698),  de- 
cided under  the  bankruptcy  law  of  1841,  is  quite  identical 
in  its  facts  with  this  case,  and  it  was  there  held  that  the 
plaintiff  was  not  entitled  \o  recover.  The  fourth  section  of 
the  law  provided  that  "a  discharge  and  certificate,  when 
duly  granted,  shall  in  all  courts  of  justice  be  deemed  a  full 
and  complete  discharge  of  all  debts,  contracts  and  other 
engagements  of  such  bankrupt  which  are  provable  under 
this  act,"  etc  By  the  fifth  section,  "endorsers,  bail,  or 
other  persons  having  imcertain  or  contingent  demands 
against  such  bankrupt,  shall  be  permitted  to  come  in  and 
prove  such  debts  or  claims  under  this  act,  and  shall  have 
a  right  whenever  debts  and  claims  become  absolute  to  have 
the  same  allowed  them,"  etc.  The  court  says.  "Wells, 
as  surety,  was  within  this  section,  and  might  have  proved 
his  demand  against  the  bankrupt.  He  had  not  paid  the 
last  note,  but  he  was  liable  to  pay  it  as  surety,  and  that  gave 
him  a  right  to  prove  the  claim  under  the  fifth  section.  And 
the  fourth  section  declares  that  from  all  such  demands  the 
bankrupt  shall  be  discharged.  This  is  the  whole  case.  It 
seems  to  be  clear  of  doubt"    See,  also,  Crafts  v.  MoH,  4  N. 
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Y.  604.  We  may  say  as  to  these  sections,  and  the  sections 
of  the  present  law  quoted  above,  as  is  said  in  the  recent  case 
of  In  re  Dillon  (D.  0.)  100  Fed.  Rep.  627,— that  "the  pro- 
visions of  the  two  acts,  though  quite  differently  worded, 
yet  reach  in  most  respects  the  same  results."  Under  both 
cases  the  surety  can  get  nothing  by  way  of  dividend  unless 
he  pays  the  original  debt,  in  whole  or  in  part.  If  he  dis- 
ch-arges  the  whole  debt,  then,  under  the  clause  above  quoted 
of  section  19  of  the  Acts  of  1867,  and  under  section  57,  par. 
"i,''  of  the  bankrupt  act  of  1898,  he  stands  in  the  place  of 
the  original  creditor,  or  is  subrogated  to  his  rights.  This  is 
true  whether  the  payment  be  made  before  or  after  the  bank- 
ruptcy. Plainly,  the  words  "if  he  discharges  such  undertak- 
ing," in  section  67,  par.  "i,"  are  not  limited  to  the  time 
before  adjudication.  In  this  Case  of  Dillon  it  is  said  "That 
if  ClafEn,  the  creditor,  had  proved  the  original  debt  to  him 
at  the  time  of  the  bankruptcy,  as  he  might  ordinarily  have 
done,  McGuire  [the  surety],  on  his  subsequent  payment  of 
a  part  of  the  ClaflSn's  debt,  would  be  subrogated  to  that 
extent  to  Claffin^s  rights.  It  follows,  also,  that,  since  ClaflRn 
has  not  proved  the  debt,  McGuire  must,  if  he  wishes  to 
prove,  do  so  in  ClaflBn's  name.  As  he  has  not  done  this,  his 
claim  must  be  disallowed  without  any  question  of  set-off, 
and  the  referee's  judgment  is  therefore  affirmed."  In  this 
case  the  creditor  had  proved  the  claim,  and  nothing  further 
was  required  of  the  surety  to  entitle  him  to  share  in  the 
dividends  in  case  of  payment  by  him.  Defendant  cites  In 
re  BurJca  (D.  C.)  104  Fed.  Eep.  326,  which  holds  that  the 
rights  of  creditors  generally  relate  to  the  date  ^f  the 
filing  of  the  petition,  and  that  a  claim  for  l^al  services 
not  then  in  existence  cannot  be  proven  against  the  estate, 
and  is  not  released  by  discharge.  As  already  said,  this  was  a 
fixed  liability,  evidenced  in  writing,  and  absolutely  owing 
by  the  defendant  at  the  time  of  the  filing  of  the  petition; 
and  these  facts  render  it  a  provable  claim,  regardless  of 
whether,  by  transfer  or  otherwise,  the  person  to  whom  he 
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owed  it  was  changed  or  not.  Such,  we  think  is  the  plain 
intent  of  the  law,  and  the  discharge  of  the  defendant 
operated  to  defeat  the  plaintiff's  action. 

It  follows  from  this  view  of  the  law  and  facts  that  thd 
judgment  of  the  district  court  must  be  reversed. 


Celestia  J.  Shaw,  Appellant,  v.  Warren  W.  Shaw  et  aL 

wills:  constbuction:  Conditional  devise  to  widow.  Where  a  tes- 
tator devised  and  bequeathed  the  residue  of  his  estate  to  his 
wife,  to  have  and  to  hold  so  long  as  she  remained  his  widow^ 
then  two-thirds  of  what  was  left  to  go  to  the  testator's  heirs,  ta 
be  equally  divided,  the  wife  did  not  take  the  fee  in  the  estate,  but 
only  an  estate  subject  to  her  subsequent  marriage,  and  with 
limitation  on  her  remarriage  that  he  should  then  take  one-third 
of  the  estate  or  homestead,  as  she  might  elect. 

Appeal  from  Mahaska  District  Court, — Hon.  W.  G.  Clem- 
ents,. Judge. 

Friday^  December  20,  1901. 

Action  for  interpretation  of  a  will,  brought  hy  the 
widow  of  the  testator,  who  is  executrix  and  devisee  and 
legatee  thereunder.  Decree  was  rendered  against  the  claim 
of  the  plaintiff,  and  she  appeals. — Afftrmed, 

Bolton,  McCoy  &  Bolton  for  appellant 

James  A.  Rice  for  appellees. 

Given,  C.  J. — The  will  provides  as  follows:  "First. 
All  my  just  debts  and  funeral  expenses  shall  be  first  fully 
paid.  Second.  I  give,  devise,  and  bequeath  all  the  rest,  resi- 
due, and  remainder  of  my  estate,  both  real  and  personal,  to 
my  beloved  wife,  Celestia  Jane  Shaw,  to  have  and  to  hold 
to  her,  my  said  wife,  so  long  as  she  remain  my  widow ;  then 
two-thirds  of  what  is  left  to  go  to  my  heirs,  to  be  equally 
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-divided.  Third.  Except  five  dollars  to  go  to  each  of  my 
heirs,  also  enough  to  make  the  rest  equal  to  the  two  oldest ; 
this  is  to  be  paid  as  they  become  of  age.''  Plain- 
tiff prays  "that  the  said  will  be  construed  and  that 
it  be  construed  that  by  the  terms  of  said  will 
the  fee  simple  title  of  all  of  the  real  estate  and  personal 
property  left  by  Wm.  Shaw  is  hers.''  The  lower  court 
^'finds  and  construes  the  will  to  mean  that  the  widow, 
Celestia  Shaw,  does  not  take  fee  simple  title  in  the  lands 
or  personal  property  of  the  estate  of  the  late  William  Shaw, 
but  only  takes  the  estate  subject  to  her  marriage,  and  with 
limitations  of  her  marriage,  and  construes  the  will  further 
to  mean  that,  in  the  event  the  said  Celestia  Shaw  marries, 
she  then  takes  one-third  of  said  estate  or  homestead,  as  she 
may  elect"  The  court  construed  the  will  so  that  this  clause 
in  the  will  provides  that,  in  the  event  she  marries,  then  at 
her  death  her  heirs  shall  receive  as  further  provided  in 
said  will;  construing  this  clause  to  mean  limitations  upon 
her  title,  and  giving  her  a  life  estate  and  her  homestead 
rights  and  dower  interest.  A  number  of  commentaries  and 
cases  from  other  states  are  cited,  but  we  regard  the  question 
as  settled  by  our  own  decisions,  and  therefore  do  not  refer 
to  them.  It  is  the  intention  of  the  testator  that  we  are  to 
ascertain  and  give  effect  to.  Appellant  cites  In  re  Burbank^s 
Will,  69  Iowa,  378,  in  which  the  will  gave  to  the  widow 
*'the  entire  control  and  use  of  my  property  of  every  nature 
during  her  life,  after  paying  any  debts  I  may  owe,  to  be 
by  her  controlled,  used,  and  disposed  of  as  she  may  think 
best,  as  fully  as  I  could  do  the  same  were  I  living."  It  was 
held  that  the  will  conferred  absolute  ownership  upon  the 
widow,  and  thf^t  subsequent  bequests  made  in  the  same  in- 
strument were  void  because  repugnant  to  the  absolute  gift 
This  will  conferred  absolute  power  to  dispose  of  the  prop- 
erty, and  carried  with  it  absolute  ownership,  but  in  this 
case  no  such  power  is  conferred.  It  is  simply  to  have  and 
to  hold  so  long  as  she  remains  his  widow.     In  Bills  v.  Bills, 
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SO  Iowa,  270,  also  cited,  the  first  paragraph  of  the  will 
bequeaths  to  the  wife  "all  of  my  real  and  personal  property 
situated  in  Jones  county,  Iowa,  except  as  hereinafter  speci- 
fied.'' Thereafter  certain  lands  and  personal  property  are 
bequeathed  and  devised,  and  the  next  clause  provides  that 
all  the  real  and  personal  property  bequeathed  to  the  wife, 
"remaining  at  her  decease  I  devise  to  be  divided  in  five 
equal  shares," — a  share  to  each  of  the  five  persons  named. 
This  request  to  the  widow  was  absolute  and  without  limita- 
tion or  qualification,  and  it  was  held  that  it  must  stand,  and 
the  fifth  clause  be  regarded  as  presenting  precatory  lan- 
guage. In  this  case  the  bequest  and  devise  is  that  she  is  to 
have  and  to  hold,  not  with  power  of  disposition,  nor  abso- 
lutely and  without  limitation,  but  "so  long  as  she  remains 
my  widow.''  In  Law  v.  Douglass,  107  Iowa,  606,  the  power 
to  sell  was  given  to  the  wife,  and  it  was  held  that  the  limita- 
tions were  repugnant  to  the  gift  to  the  wife ;  but,  as  already 
said,  no  power  of  disposition  is  given  to  plaintiff,  but  simply 
power  "to  have  and  to  hold  to  her,  my  said  wife,  so  long 
as  she  remains  my  widow."  In  Stivers  v,  Oardner,  88  Iowa, 
307,  certain  real  estate  was  bequeathed  in  general  to  the 
husband,  followed  with  the  provision  that  on  the  death  of 
the  husband  the  land  should  go  to  the  testator's  son,  bur- 
dened with  a  payment  to  be  made  by  the  son.  It  also  gave 
all  the  personal  property  to  the  son  and  daughter,  with  pro- 
vision that  the  husband  should  have  it  during  his  life,  "to 
control,  manage,  and  use  as  his  own."  The  will  con- 
cluded as  follows:  "But,  if  my  said  husband  should  get 
married  after  my  death,  in  that  event  all  of  my  said  property, 
both  real  and  personal,  to  revert  to  my  said  son  and  daugh- 
ter." We  held  that  the  husband's  interest  terminated  with 
his  marriage. 

We  think  the  conclusions  of  the  district  court  were  cor- 
rect, and  the  judgment  is"  therefore  affirmed. 
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lii  iw     Oxford  State  Bank^  Appellant,  v.  Hebman  Holsoheb^ 
"  William  Pigung,  James  Sheblock. 

Satisfaction  by  New  Note:  juby  question.  Defendant  executed  the 
note  sued  on  as  surety  for  a  co-defendant,  and  after  Its  maturity 
his  principal  gave  two  new  notes  to  plalntifC,  the  payee,  thfit 
first  note  being  stamped  "Paid."  The  first  note  was  not  sur- 
rendered, and  plaintiff's  cashier  testified  that  the  others  were 
executed  with  the  understanding  that  they  were  not  to  be  re- 
3  celred  in  satisfaction  or  renewal  of  the  first  without  the  surety's 
signature  which  was  never  given;  that  he  stamped  the  first  note 
"Paid,"  supposing  that  the  surety  was  ready  to  sign,  and,  on 
learning  his  mistake,  wrote  on  the  note  "Stamped  by  mistake," 
and  called  the  maker's  attention  thereto.  This  the  maker 
denied,  and  also  testified  that  there  was  no  agreement  for  the 
surety's  signature  for  the  last  two  notes.  Held,  that  a  judg- 
ment for  defendant  was  supported  by  the  evidence. 

Appeal:  notice  of  appeal:  Recital  in  ahatract.  An  abstract  of 
record  on  appeal  reciting  that  "plaintiff  served  due,  legal,  and 

1  timely  notice  of  appeal,"  sufi^ciently  shows  service  of  notice  on 
all  the  defendants  and  persons  required  to  be  served. 

recitals  as  to  evidence.  An  abstract  of  record  recited  that  appellant 
on  a  certain  day  filed  a  complete  transcript  of  the  testimony, 
etc.    The  amended  abstract  filed  by  appellees  averred  that  they 

2  therein  set  out  their  amended  abstract  of  the  testimony,  and 
concluded,  "We  have  set  out  the  testimony  somewhat  full"  be- 
cause appellant  was  asking  a  reversal  for  insufi^ciency  of  evi- 
dence. Held,  to  sufficiently  show  that  all  the  evidence  was  be- 
for  the  court. 

Appeal  from  Johnson  District  Court. — Hon.  M.  J.  Wade, 

Judge. 

Feiday,  Decembee  20,  1901. 

Action  for  judgment  on  a  promissory  note  executed 
by  defendants  to  the  plaintiff.  Defendant  Sherlock  alone 
answered,  pleading  that  the  note  sued  on  "was  paid  and 
canceled  by  the  acceptance  of  an  individual  note  from  the 
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defendant  Herman  Holsclier"  without  the  kikowledge  or 
permission  of  this  defendant.  He  further  answers  that  he 
was  only  surety  for  Herman  Holscher  on  said  note,  and 
that,  in  consideration  of  the  payment  of  interest  in  advance, 
plaintiff  extended  the  time  of  payment  six  months,  without 
the  knowledge  or  consent  of  this  defendant  Plaintiff  re- 
plied, denying  that  it*  received  the  note  of  Holscher  in  sat- 
isfaction of  the  note  sued  upon,  and  denying  that  the  time 
for  paying  this  note  was  extended.  Verdict  and  judgment 
were  rendered  in  favor  of  defendant  Plaintiff  appeals.— 
Affirmed, 

L.  A,  Foster  and  0.  A.  Byington  for  appellant 

Rayick  &  Bradley  and  L,  Harrington  for  appellee. 

GiVEiT^  C.  J. — ^I.     Appellee  insists  in  argument  that 
it  does  not  affirmatively  appear  that  plaintiff  has  taken  the 
necessary  legal  steps  to  perfect  an  appeal  to  this  court.    The 
abstract,   after  showing  all  the    proceedings,    says, 
1  "Thereafter  plaintiff  served  due,  legal,  and  timely 

notice  of  appeal  of  said  cause  to  the  supreme  court, 
imd  secured  cost  of  transcript"  Appellee  contends  that 
it  does  not  appear  that  notice  of  appeal  was  served  upon 
all  or  either  of  the  defendants,  nor  upon  the  clerk,  nor 
when  served.  The  showing  is  that  plaintiff  "served  due, 
legal,  and  timely  notice  of  appeal"  It  could  not  be  due, 
legal,  and  timely  notice  of  appeal  unless  sei-ved  upon  all 
the  persons  required  to  be  served,  in  the  manner  and  within 
the  time  prescribed.  The  purpose  of  an  abstract  is  to  secure 
brevity,  by  omitting  mere  formal  parts  of  the  record,  and  to 
present  only  that  which  is  essential;  and  such  is  this 
abstract,  as  to  the  taking  of  an  appeal.  It  is  conceded  that 
the  question  is  presented  on  this  appeal  whether  the  verdict 
is  supported  by  the  evidence.  Appellee  contends  in  argu- 
ment that  appellant's  abstract  does  not  show  that  it  contains 
all  the  evidence.    It  shows  "that  on  the  15th  day  of  June, 
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1900,  appellant  filed  in  the  office  of  the  clerk  of  the  district 
court  a  complete  transcript  of  the  testimony  taken  in  said 
case,  and  there  has  been  filed  all  certificates  of  the  judge 
before  whom  this  cause  was  tried,  and  of  the  official  reporter 
thereof,  which  are  required  by  law."    Appellee  filed 

2  his  amended  abstract  of  record,  in  which  he  says: 
"And  the  appellees  herein  set  out    their    amended 

abstract  of  the  testimony  and  proceedings  had  as  shown  by 
the  transcript  of  the  tesimony."  In  conclusion  he  says: 
**We  have  set  out  the  testimony  somewhat  full  for  the  reason 
that  appellant  is  asking  for  a  reversal  in  this  case  on  the 
ground  that  the  verdict  is  not  supported  by  the  evidence/'' 
Surely  we  must  understand  from  this  that  we  have  all  the 
evidence  before  us  in  the  two  abstracts. 

II.     The  only  question  presented  on  this  appeal  is 

whether  the  verdict  is  supported  by  the  evidence.    December 

18,  1894,  the  defendants  executed  their  promissory  note  to 

the  plaintiff,  due  in  six  months,  for  a  loan  of  money 

3  to  defendant  Holscher,  the  principal;     tlie     others 
being  sureties.     On  September  21,  1895,  defendant 

Holscher  executed  to  plaintiff  his  note  dated  back  to  cor- 
respond with  the  maturity  of  the  first  note,  namely,  June^ 
21,  1895,  for  the  same  amount,  $180,  due  in  six  months 
after  date.  On  December  23,  1895,  the  date  of  the  maturity 
of  tlie  second  note,  Holscher  executed  a  third  note  for  the 
same  amount  of  principal,  due  30  days  after  date.  No 
money  was  paid  on  the  execution  of  either  the  second  or 
third  note.  The  defendant  contends  that  the  second  note 
was  given  and  received  in  renewal  and  in  satisfaction  of 
the  one  sued  upon,  and  that  the  third  was  given  in  renewal 
and  satisfaction  of  that,  all  without  his  knowledge  or  con- 
sent, and  therefore  he  is  not  lable  on  said  first  note.  Plain- 
tiff^s  claim  is  that  neither  the  second  nor  third  note  were 
executed  and  received  in  satisfaction  of  the  first;  that  the 
second  note  was  executed  by  Holscher  upon  the  distinct 
understanding  that  it  was  not  to  bo  received  in  renewal,  or 
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satisfaction  of  the  first  until  signed  by  the  defendant,  Sher- 
lock, and  that,  Sherlock  having  failed  to  sign  it,  the  third 
note  was  executed  upon  the  same  understanding  and  agree- 
ment; and  that,  Holscher  never  having  procured  Sherlock 
to  sign  either  said  second  or  third  note,  neither  was  received 
in  renewal  or  satisfaction  of  the  first  note.  Plaintiff  relies 
upon  the  tesimony  of  its  cashier  to  the  effect  just  stated, 
and  the  fact  that  the  note  sued  upon  was  never  surrenderee!. 
The  defendant  relies  upon  the  testimony  of  Holscher  as 
denying  that  there  was  an  agreement  that  Sherlock  was  to 
sign  the  renewal  notes,  and  the  fact  that  the  first  note  was 
marked  as  paid  on  that  day  the  second  note  was  given,  by 
plaintiff's  cashier,  and  that  notices  were  sent  to  Holscher 
on  the  maturity  of  both  the  second  and  third  notesi  The 
cashier  says  concerning  his  stamping  of  the  first  note  as 
paid  that  he  understood  from  Holscher  that  Sherlock  was 
present  or  near  by  and  ready  to  sign  the  second  note,  and, 
so  understanding,  stamped  the  note  as  canceled,  and*  that, 
finding  Sherlock  was  not  there,  he  wrote  on  the  note, 
'^Stamped  by  mistake,"  and  called  Holscher's  attention  to 
it  This  Holscher  denies.  We  have  stated  sufficient  of 
the  evidence  to  show  that  it  is  somewhat  conflicting,  and 
that  different  minds  might  draw  different  conclusions  from 
it  It  was  peculiarly  the  province  of  the  jury  to  settle  these 
conflicts,  and  to  say  what  the  proper  conclusions  are.  Their 
verdict  has  such  support  that,  under  familiar  rules,  we  should 
not  disturb  it-^Affirmed. 


P.  E.  Hatx  et  ah  v.  The  City  of  Cedar  Kapids  et  al,. 

Appellants. 

Constitutional    Law:    municipal  debt  limit:  Evasion.  Where  a  city 
1    is  indebted  to  the  constitutional  limit,  it  may  not  evade  the 
3    provision  by  acquiring  a  water  worlds  plant  in  consideration  of 
hydrant  rentals. 
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Ordinances:  water  bates:  Reasonableness,  Code,  section  725. 
provides  that  cities  may  require  every  water  corporation,  sub- 
ject to  reasonable  regulations,  to  supply  the  city  with  water, 
4  and  fix  the  water  rate.  Section  952  makes  such  section  appli- 
cable to  cities  operating  under  a  special  charter.  Held,  that  an 
ordinance,  whereby  a  city  is  required  to  pay  $95  per  hydrant 

i  for  23  years  is  void,  both  as  to  time  and  because  it  appears  that 
150  would  be  reasonable  charge,  and  that  the  maximum  charge 
at  the  time  of  the  adoption  of  the  ordinance  was  $65  per  hydrant 
for  a  much  smaller  number. 

Notice  op  granting  franchise.  Code,  section  955,  which  applies  to 
cities  acting  under  special  charters,  provides  that  no  franchise 
for  water  works  shall  be  authorized  until  after  publication  of 
2    a  notice  of  the  application;    and  section  956  enacts  that  the 
council  may  submit  the  question  of  granting  a  water  franchise 
to  a  vote  of  the  people,  or  that  the  mayor  may  submit  the  ques- 
tion on  the  petition  of  twenty-five  property  owners  of  each  ward 
In   the  city.     A  notice  of  application  for  a  franchise  stated 
6    that  certain  persons  had  applied  for  a  franchise  to  construct 
and  operate  a  system  of  water  works,  and  for  the  service  of 
water  to  the  city.    Held,  that  it  is  the  intention  that  the  notice 
shall  advise  the  property  owners  not  only  of  the  franchise,  but 
of  its  terras,  and  the  notice  was  insufficient  to  authorize  the 
granting  of  a  franchise. 

Change  in  terms  of  franchise  after  notice  given.  The  terms  of 
a  franchise,  as  proposed,  cannot  be  materially  changed  after 

6  the  notice,  nor  after  the  question  has  been  submitted  to  a  vote 
of  the  people  as  originally  drawn. 

Appeal  from  Linn  District  Court. — Hon.  W.  N".  Treioiilee, 

Judge. 

Friday,  December  20,  1901. 

The  city  of  Cedar  Rapids  is  a  city  acting  under  a 
special  cjiarter.  In  March,  1900,  its  counsel  passed  an 
ordinance  granting  to  John  H.  Brown  and  his  assigns 
a  franchise  to  construct,  maintain,  and  operate  a  sys- 
tem of  waterworks  in  said  city.  The  franchise,  when 
accepted,  was  to  continue  for  the  term  of  25  years. 
It    was    assigned    in    May,    1900,    to    the    City    Water 

Company  of  Cedar  Rapids,  Iowa,  by  whom 
1  it    was     acce})ted     in    June    of    the    same    year. 

When  the  franchise  was  applied  for  by  Brown,  an 
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ordinance  was  drawn,  and  passed  to  its  first  reading,  which 
contained  the  following  provision,  as  section  12  thereof: 
"See.  12.  The  city  of  Cedar  Rapids  reserves  the  right 
to  own,  control  and  operate  the  water  plant  system  con- 
structed hy  the  said  John  H.  Brown,  his  successors,  assigns, 
executors,  or  administrators,  at  any  time  that  the  electors 
of  the  city  of  Cedar  Rapids  shall  authorize  the  city  coimcil 
to  assume  such  control,  OAvnership  and  operation.  But  in 
the  event  of  the  said  city  of  Cedar  Rapids  assuming  the 
said  ownership  and  operation,  all  revenues  from  private 
ccnsimiers  shall  belong  to  the  city;  the  grantee  herein  shall 
reserve  only  and  have  the  right  to  reserve  all  hydrant  rental 
to  the  amount  of  $38,000  per  annum  for  a  period  not  to 
exceed  twenty-three  years  from  the  time  this  ordinance  and 
rental  contract  becomes  effective,  at  the  end  of  which  time 
tlie  said  water  plant  system,  under  the  exercise  of  this  option, 
shall  be  the  property  absolutely  of  the  said  city  of  Cedar 
Kapids,  free  and  clear  of  any  lien,  claim,  or  incumbrance 
of  any  kind  thereon,  owned  or  held  by  the    said    grantee, 

his  successors,  assigns,  executors  or  administrators 
2  and  held  by  others."    Thereafter  the  following  notice 

was  published:  "Xotice  is  hereby  given  that  John 
IT.  Brown  and  his  assigns  have  made  application  to  the  city 
council  of  the  city  of  Cedar  Rapids  for  a  franchise  and  per- 
mission and  authority  to  construct,  maintain,  and  operate  a 
system  of  waterworks  within  the  streets,  avenues,  alleys,  roads, 
parks,  and  public  places  within  the  limits  of  the  city  of 
CVdar  Rapids,  Iowa,  and  for*the  purpose  of  placing,  replac- 
ing, and  taking  up  and  connecting  water  mains,  hydrants, 
pipes,  and  valves  for  the  service  of  water  to  the  city  of 
Cedar  Eapids  and  its  inhabitants,  city  of  Cedar  Rapids, 
by  John  M.  Redmond,  Mayor.  J.  D.  Blain,  Recorder." 
\VTien  the  ordinance  was  finally  passed,  section  12, 
above  referred  to,  had  been  eliminated.  In  other  re- 
spects the  ordinance  was  passed  as  first  introduced.  Sec- 
tion 9  of  the  ordinance  provides  amoung  other  things,  that  the 
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city  of  Cedar  Eapids  agrees  to  rent^  "and  does  hereby  rent, 
from  the  grantee,  for  the  period  of  twenty-three  years,  from 
and  after  the  completion  and  acceptance  of  the  water  works^ 

*  *  *  four  hundred  hydrants  at  an  annual  rental  of 
thirty-eight  thousand  dollars,  to  be  paid  by  the  city  treasurer 

*  *  *  in  semi-annual  payments  on  the  first  days  of 
April  and  October  of  each  year."  Said  section  also  contains 
this  farther  provision :  "In  consideration  of  the  above  rental 
the  grantee  shall  furnish  water  without  additional  charge 
or  cost  to  the  city  for  all  city  buildings  and  to  all  parks  now  ot 
hereafter  owned  by  the  city,  and  to  all  churches,  parsonages 
and  public  schools  within  the  city."  Section  14  provides 
for  the  annual  levy  of  not  to  exceed  a  five-mill  tax  to  meet 
this  hydrant  rent,  and  make  such  levy  irrepealable.  It  alsa 
provides  for  the  payment  of  the  hydrant  rental  from  a 
special  tax  for  such  purpose,  if  deemed  best  by  the  city.  The 
plaintiffs  are  resident  taxpayers  of  Cedar  Rapids,  and  bring 
this  action  in  equity  to  restrain  the  city  from  proceeding 
under  the  ordinance  in  question,  on  the  ground  that  it  is  un- 
lawful and  void.  The  pleadings  are  lengthy,  and  no  good  end 
can  be  accomplished  by  stating  more  than  this  is  necessary  to 
a  proper  understanding  of  the  question  we  shall  discuss,  and 
this  we  will  do  as  we  proceed.  There  was  a  decree  below 
finding  the  ordinance  void,  and  granting  the  relief  prayed. 
The  defendant  appeals. — Affirmed. 

Wood  &  Oakley,  J.  II.  Jamison,  and  John  N.  Hughes 
for  appellants. 

Chas.  A.  Clark  &  Son  and  Wm.  G.  Clark  for  appellees. 

SiTERWiN,  J. — To  enable  a  better  and  a  clearer  under- 
standing of  the  question  which  we  are  called  upon  to  decide 
in  this  case,  we  will  give  a  short,  general  synopsis  of  events 
in  connection  with  the  passage  of  the  ordinance  attacked. 
There  is  another  "Richmond"  who  has  occupied  the  field, 
at  least  partially,  for  many  years.    The  water  and  serviced  of 
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the*  old  waterworks  company  were  not  entirely  satisfactory 
to  all  of  the  citizens,  and  not  at  all  so  to  the  city  council 
as  a  body.  Ways  and  means  were  sought  whereby  the  supply 
of  water  for  the  inhabitants  of  the  beautiful  city  on  the 
Cedar  could  be  made  purer  and  better.  The  question  of 
municipal  ownership  was  agitated,  and  some  means  sought 
through  which  this  highly  desirable  end  might  be  attained. 
Before  the  ordinance  in  question  was  offered,  it  was  con- 
ceived by  at  least  some  members  of  the  council  that  a  way 
might  be  blazed  whereby  municipal  ownership  of  a  system 
of  waferworks  could  in  time  be  brought  about  That  thia 
proposition  cannot  be  denied  is  evidenced  by  section  12  of 
the  ordinance,  which  appears  in  the  statement  preceding 
this  opinion.  After  the  notice  of  the  application  for  the 
franchise  had  been  published,  an  election  was  called  to 
vote  upon  the  question,  propounded  in  the  following  form: 
"The  city  of  Cedar  Rapids  is  authorized  to  enter  into  a 
contract  to  lease,  control,  maintain,  and  operate  a  water- 
works system,  to  cost  not  less  than  $500,000,  at  an  annual 
rental  of  $38,000,  to  be  paid  by  the  city  in  two  equal  in- 
stallments on  the  first  day  of  April  and  October  of  each 
year  for  a  period  of  twenty-three  years ;  the  payment  of  the 
rental  to  be  provided  for  by  the  levy  of  a  tax  by  said  city 
as  hydrant  rentals.  The  city  to  fix  the  rate  for  private 
consumers,  and  to  collect  all  rents  and  water  rates  from 
private  consumers,  all  of  which  collections  shall  inure  tc 
the  exclusive  benefit  of  said  city ;  and  said  Avaterworks  sys- 
tem to  become  the  absolute  property  of  the  city  of  Ce^ai 
Rapids,  free  and  clear  of  any  lien  or  claim  of  any  kind 
whatsoever,  at  the  expiration  of  said  period  of  twenty-three 
years.  The  proposition  was  carried  by  a  large  majority 
after  what  seems  to  have  been  quite  a  vigorous  canvass,  in 
which  the  benefits  to  be  derived  by  the  city  from  the  owner- 
ship of  the  water  supply  were  fully  discussed.  Brown  had 
never  consented  to  section  12  of  the  proposed  ordinance, 
lie  would  not  consent  to  it,  because  it  would  vosts  rii»hts  in 
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the  city  which  would  in  all  probability  prevent  bonding'  the 
franchise  and  works  for  the  funds  necessary  to  build  the 
plant  For  this  reason  the  obnoxious  section  was  taken  out 
of  the  ordinance  before  its  final  passage,  but  after  it  was  safe- 
ly passed  an  agreement  was  entered  into  whereby  every  dollar 
of  the  capital  stock  which  had  been  issued  by  the  Citj^  Water 
Company  of  Cedar  Rapids,  the  assignee  of  the  franchise  and 
contract  with  the  city  (7,680  out  of  7,683  shares  of  such 
stock  being  held  by  John  H.  Brown),  was  included  in  a  pre- 
tended option,  the  exercise  of  which  it  was  supposed  by  the 
city  council  would  vest  the  absolute  title  to  the  water  plant 
in  the  city,  without  any  farther  payment  therefor  than  the 
$38,000  annually  stipulated  to  be  paid  as  hydrant  rent  dur- 
ing the  life  of  the  contract, — 23  years.  It  is  said  by  the 
appellant  that  it  is  not  worth  while  to  discuss  this  question, 
for  the  reason  that  the  city  may  never  exercise  the  option. 
We  concede  that  the  pretended  option  is  in  very  intangible 
form,  but,  for  our  purposes,  it  is  not  necessary  to  determine 
whether  the  city  may  or  may  not  at  some  future  time  derive 
the  hoped  for  benefit  from  it.  No  one  can  read  the  record 
in  this  case  without  being  forced  to  the  conclusion  that  the 
hydrant  rental  of  $95  per  hydrant  for  400  hydrants,  extend- 
ing over  a  period  of  23  years,  was  intended  to  cover  some- 
thing more  than  the  reasonable  value  of  th^  supply  of  water 

and  the  fire  j)rotection  to  be  furnished.  If  there 
3  were  a  cod  tract  for  the  transfer  of  this  property  to 

the  city  in  consideration  of  the  excessive  rent  to  be 
paid,  it  would  be  void,  because  it  would  be  an  attempt  to 
do  by  indirection  what  the  constitution  expressly  says  may 
not  be  done  by  a  municipality.  Litchfield  v.  BalloUj  114 
U.  S.  192  (5  Sup.  Ct.  Rep.  820,  29  L.  Ed.  132)  ;  Windsor 
V.  City  of  Des  Moines,  110  Iowa,  175;  Earles  v.  Wells,  94 
Wis.  285  (68  N.  W.  Rep.  964,  59  Am.  St  Rep.  886).  If 
we  take  the  view  claimed, — that  it  is  not  an  attempt  to 
evade  the  restriction  as  to  indebtedness, — we  are  met  with 
convincing  proof  that  the  rental  agreed  to    be    paid    for 
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hydrants  was  determined  and  fixed  on  the  theory  and  with 
a  tacit  understanding,  at  least,  that  it'  would  at  the  end 
of  the  designated  period  not  only  pay  a  reasonable  rent  there- 
for, but  would  also  repay  the  original  cost  of  the  plant ;  and 
we  believe  the  expert's  figures  before  us  show  that  it  would 
do  even  more  than  this.  Another  earmark  as  to  the  intent 
and  purpose  of  this  high  rate  is  to  be  found  in  the  provision 
for  free  water  for  all  public  schools  and  for  all  churches  and 
parsonages.  Still  another  may  be  found  in  the  stipulation 
for  a  greatly  reduced  rate  to  private  consumers, — so  low, 
some  of  the  evidence  shows,  that  it  would  not  cover  actual 
cost.  It  is  undoubtedly  true  that  ordinances  of  a  munici- 
pality, when  passed  by  legislative  authority,  are  to  be  given 
great  force  and  effect,  but  they  are  not  sacred,  by  any 
means;  and  it  is  equally  as  true  that,  where  general  power 

is  given  a  municipality,  it  must  be  exercised  in  a 
4  reasonable  manner,  and,  if  it  is  not  so  exercised,  it 

is  the  duty  of  the  courts  to  protect  those  who  may 
suffer  thereby.  Dillon  Municipal  Corporation  (3d  Ed.) 
sections  319,  320,  328,  423:  City  of  Des  Moines  v.  Des 
Moines  Waterworks  Co.,  95  Iowa,  348 ;  Meyers  v.  Railway 
Co.,  57  Iowa,  558 ;  Town  of  State  Center  v.  Barenstein,  QQ 
Iowa,  249;  Flynn  v.  Water  Co.,  74  Minn.  184  (77  IST.  W. 
Eep.  38).  The  testimony  shows  that  $50  per  hydrant  would 
be  a  reasonable  charge.  The  maximum  present  charge  is 
$65  per  hydrant  for  a  much  smaller  number;  and  it  is 
a  well-known  fact  that,  ordinarily,  the  greater  the  number 
of  hydrants  supplied,  the  cheaper  is  the  rent.  This  ordi- 
nance not  only  provides  for  exorbitant  hydrant  rentals, 
but  absolutely  binds  the  city,  so  far  as  such  a  contract  can, 
to  continue  this  payment  for  nearly  a  quarter  of  a  century. 
We  bold  this  ordinance  void  because  imreasonable  as  to 
bydrajit  rental,  and  as  to  the  time  for  which  such  rentals  are 
contracted.  Code,  section  725,  952;  Flynn  v.  Water  Co., 
supra. 
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We  shall  mention  but  one  other  matter  in  disposing  of 
this  ease.     Section  055  of  the  Code  applies  to  cities  acting 
under  special  charters,  and  provides  that  no  franchise  for 
waterworks  "shall  be   granted  or  authorized,   until 
5  after  notice  of  the  application  therefor  has  been  pub- 

lished once  each  week  for  four  consecutive  weeks  in 
some  newspaper  published  in  said  city."  Section  956 provides 
that  the  council  may  upon  its  own  motion  submit  the  ques- 
tion of  granting  a  franchise  for  the  erection  of  waterworks 
to  a  vote  of  the  people,  and  then  says,  "or  the  mayor  shall 
submit  said  question  to  such  vote  upon  the  petition  of  twenty- 
five  property  owners  of  each  ward  in  the  city."  Both  of 
these  sections  relate  to  the  same  subject  and  should  be  con- 
strued together.  We,  look  then,  for  the  object  of  the  notice 
before  granting  a  franchise.  It  is  clear  that  its  purpose 
h  to  advise  the  property  owners  of  the. city  not  only  that  a 
franchise  is  desired,  but  also  of  the  very  terms  of  such  fran- 
chise. What  information  could  the  property  owners  get 
from  the  bare  statement  that  some  kind  of  a  franchise  had 
been 'applied  for,  and  how  could  they  know  whether  they 
wanted  the  question  submitted  to  a  vote  of  the  people,  unless 
advised  of  the  terms  of  the  proposed  franchise?  It  seems 
to  us  that  the  statute  requiring  notice  is  meaningless,  unless 
it  be  based  upon  a  definite  proposition,  put  into  such  form 
that  those  interested  may  by  examination  tliereof  know 
6  just  exactly  what  is  contemplated.    If  this  is  correct, 

it  follows  that  the  terms  of  the  proposed  franchise 
or  ordinance  cannot  be  materially  changed  after  notice ;  nor 
can  it  be  changed,  as  was  done  in  this  case,  after  it  had  been 
submitted  to  a  vote  of  the  people  as  originally  drawn.  To 
permit  such  action  on  the  part  of  the  council  is  to  sanction  a 
fraud  upon  the  people,  and  to  place  it  within  the  power  of 
any  city  council  to  grant  any  franchise  it  may  see -fit,  under 
a  notice  or  vote  for  a  different  one. 

The  judgment  of  the  drstrict  court  should  be,  and  is, 
affirmed. 
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Thomas  F.  Buttebfield  v.  James  W.  Kirtley,  William 

]^IETLEY^    EdWAED    KiRTLEY     AKD     HeNEY     KiRTLBY^ 

Appellants 

Damages:    tenant  HOLDnro  oveb.    The  yearly  rental  value  of  farm 

1  lands  furnished  the  proper  basis  on  which  to  estimate  the  dam« 
ages  occasioned  by  the  wrongful  holding  over  of  the  lessee. 

Stipulation  as  to  possession.  In  an  action  against  lessees  for  hold- 
ing over,  a  stipulation  providing  that  on  a  certain  day  defend- 
ants should  turn  over  to  plaintiff  possession  of  the  land,  unless 
an  appeal  bond  was  given,  did  not  entitle  defendants  to  retain 

5  possession  until  that  day,  and  thereby  relieve  them  from  liabil- 
ity for  damages  for  such  detention,  where  it  was  further  agreed 
that  the  stipulation  should  not  affect  any  rights  which  plaintiff 
might  have  in  the  pending  suit. 

JiLGMENT  NOT  SUSTAINED  BY  EVIDENCE.  In  a  sult  agalust  Icssee  for 
holding  over,  where  there  was  not  only  an  entire  absence  of  evi- 
8  dence  to  show  that  a  certain  defendant  had  any  connection 
whatever  with  the  land  during  the  period  sued  for,  but  It  ap- 
peared affirmatively  that  he  resided  distant  therefrom,  and  had 
no  use  or.  possession  thereof  whatever,  Judgment  against  him 
was  erroneous. 

Evidence:    Harmless  error.    Admission  in  evidence  of  a  declaration 

2  made  by  one  of  the  several  defendants  in  an  action  was  harm- 
less error,  if  he  should  not  have  been  made  a  party. 

Estoppel  to  object  to.  In  an  action  against  lessees  for  holding 
over,  where  defendants  se'c  up  In  answer  a  justice's  judgment 

3  in  their  favor  in  a  forcible  detainer  proceeding,  they  could  not 
afterwards  object  to  the  admLssibility  of  a  subsequent  judg- 
ment of  the  district  court  in  favor  of  the  plaintiff  on  appeal 
from^the  justice. 

Admissions  of  one  attachment  defendant.  In  an  action  where 
an  attachment  was  sued  out  on  the  ground  of  concealed  prop- 

4  erty,  statements  made  6y  one  of  the  defendants  as  to  the  dispo- 
sition of  his  property  were  admissible  on  plaintiff's  part,  as 
tending  to  show  whether  the  attachment  was  rightfully  issued. 

Practice:     cumulative  instructions.     Requested  instructions  are 

6  properly  refused  where  fully  covered  by  those  already  given. 
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Special  interrogatories.    Where  defendant  requested  thirty-six  spe- 
cial findings,  many  of  them  as  to  incidental  questions,  and  such 
7    as  to  confuse  the  Jury,  the  court  committed  no  error  In  sub- 
mitting six  interrogatories  fully  covering  the  ultimate  questions 
involved,  and  in  refusing  the  balance. 

Appeal  from  Clinton  District  Court, — ^Hox.  W.  F.  Bban- 
-sfAN,  Judge. 

Friday,  December  20,  1901. 

Action  commenced  July  3,  1899,  to  recover  damages 
for  an  alleged  wrongful  and  forcible  holding  possession  of 
certain  lands  by  the  defendants,  alleged  to  belong  to  the 
plaintiflF,  from  March  1,  1899,  after  the  expiration  of  their 
lease,  and  after  notice  to  quit  The  action  was  aided  by  au 
attachment  sued  out  upon  the  ground  "that  each  and  all  of 
said  defendants  have  jointly  and  severally  property  or  rights 
of  action  which  he  or  they  conceals  or  concealed,'^  which  at- 
tachment was  levied  upon  certain  growing  crops  on  the  land 
in  question.  The  defendant  James  W.  Kirtley  answered, 
denying  that  the  plaintiff  owned  the  land  or  was  entitled 
to  possession  thereof,  and  alleging  that  he  (James  W.)  was 
the  owner  of  said  land,  and  that  plaintiff's  only  interest 
was  as  a  mortgagee.  He  also  set  up  the  pendency  of  an 
action  of  forcible  entry  and  detainer  as  to  said  land  between 
these  parties,  and  asked  to  be  dismissed  with  costs.  Edward 
and  William  Kirtley  answered,  denying  generally.  Henry 
Kirtley  answered,  denying  that  he  ever  was  a  tenant  of  the 
plaintiff,  and  alleging  that  he  was  a  tenant  of  James  W. 
Kirtley.  He  also  set  up  the  pendency  of  said  other  action, 
and,  by  way  of  counterclaim,  alleged  that  said  attachment 
was  wrongfully  sued  out  and  levied  on  property  of  'this  de- 
fendant, wherefore  he  asks  to  recover  damages.  Plaintiff 
replied,  denying  every  allegation  in  said  counterclaim,  and, 
upon  trial  had,  verdict  and  judgment  were  rendered  in  favor 
of  the  plaintiff  for  $300.  Defendants  appeal. — Reversed  as 
to  defendant  William  Kirtley,  and  ajjirmcd  as  to  the  remain- 
in^j  defendants. 
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Hayes  &  Schuyler  and  F.  H.  Judge  for  appellants. 
W.  A.  Cotton  and  Pascal  &  Armenirout  for  appellee. 

Given,  C.  J. — I.  On  the  twenty-fifth  day  of  February^ 
1899,  plaintiff  commenced  said  action  of  forcible  entry  and 
detainer  against  these  defendants  to  recover  possession  of  this 
land,  and  in  that  case  the  same  issues  were  joined  as  to  title 
and  right  to  possession  that  are  joined  in  this  case.  On 
appeal  in  that  case  to  the  district  court,  judgment  was  ren- 
dered in  favor  of  the  plaintiff,  which  on  appeal  to  this  court 
was  affirmed.  See  114  Iowa  520.  In  that  case  the  issues  as  to 
title  and  right  of  possession  were  adjudicateJ  against  the  de- 
fendants, and  all  that  we  need  consider  in  this  case  are  the 
issues  as  to  damages  for  the  retention  of  the  land,  and  on 
the  counterclaim.  Of  the  104  errors  assigned  on  this  appeal, 
many  of  them  relate  to  the  issues  as  to  title  and  right  of  pos- 
session, and  present  the  same  questions  that  were  presented 
and  ruled  upon  on  the  appeal  in  the  other  case.  That  case 
was  tried  while  this  was  pending,  and  whether  that  adjudica- 
tion is  controlling  in  this  case  we  need  not  determine;  for 
we  adhere  to  our  former  rulings  on  these  questions,  and 
will  now  only  consider  the  errors  assigned  based  upon  the 
claims  for  damages. 

11.  We  first  notice  appellants'  complaints  against  rul- 
ings on  evidence.  The  action  is  to  recover  for  wrongful  de- 
tention from  March  1,  1899,  and  was  commenced  July  31, 
1899.     There  was  no  error  in  permitting  plaintiff  to 

1  prove  the  yearly  rental  value  of  the  land,  as  that  was 
a  proper  basis  upon  which  to  estimate  damages  for 

the  i)eriod  the  land  was  detained,  and  also  proper  because 

farm  lands  such  as  these  usually  rent  by  the  year.    Evidence 

was  admitted   as  to   declarations  made  by   Edward 

2  Kirtley,  and  it  is  insisted  that  this  was  error,  because 
the  evidence  showed  that  he  should  not  have  been  a. 

Vol.  115  Ia— 14 
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party  to  the  action.    If  it  so  showed,  the  evidence  was  with- 
out prejudice.    PlaintiflF  was  allowed  to  introduce  in  evidence 
the  judgment  of  the  district   court    in   the   forcible 
8  entry  and  detainer  ease,    and  it   is    said    this   was 

error,  because  it  was  rendered  after  this  suit  was  com- 
menced. Defendants  James  W.  and  Henry  set  up  the 
pendency  of  that  action  and  the  judgment  of  the  jus- 
tice of  the  peace  in  their  favor  in  their  answers.  If  this 
was  competent  and  material,  then  certainly  it  was  competent 
and  material  to  show  the  result  in  the  district  court  Hav- 
ing so  pleaded,  we  think  the  appellants  have  no  cause 

4  for  complaint     There  was  no  error  in  permitting 
plaintiif  to  prove  the  statements  made  by  Henry  Kirt- 

ley  as  to  the  disposition  of  his  property,  as  it  bore  directly 
upon  the  issue  as  to  whether  the  attachment  was  wrongfully 
flued  out. 

III.       On    the    third    day    of   February,    1900,    the 
parties    entered    into    a    stiuplation    concerning    the    dis- 
position  to  be   made   of   the   attached   properly,    and   in 
which     it    was    provided    that    the     defendants     should 
on   February,    10,    1900,    turn   over   to   the   plain- 

5  tiff  the  possession  of  said  real  estate,  unless  appeal 
bond  is  given.     It  is  claimed  that  this  gave  them 

the  right  of  possession  to  February  10,  1900 ;  but  not  so,  as 
it  was  agreed  that  the  stipulation  should  not  affect  aury  rights 
which  plaintiff  may  have  in  the  suit  now  pending  and  on 
trial.  The  instructions  were  in  harmony  with  this  construe-' 
tion  of  the  stipulation.  Appellants  complain  of  a  refusal 
to  give  each  of  nine  instructions  asked,  the  first  four  of  which 
relate  to  the  issues  as  to  ownership  and  right  to  possession, 
and  the  others  to  what  we  have  already  said  as  to 

6  yearly  rental  value  and  the  stipulation.    In  so  far  as 
the  issues  of  ownership  and  right  to  pos&ession  are 

concerned,  there  was  no  error  in  the  refusal,  as  the  subject 
was  fully  covered  in  the  instructions  given,  and,  for  the 
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reasons  already  stated,  there  was  no  error  in  refusing  the 
other  instructions  asked. 

IV.  Appellants  present  36  special  findings,  and  com- 
plain that  only  a  part  of  them  were  submitted.  The  court 
submitted  2  interrogatories,  namely,  whether  the  deed  from 

James  W.  Kirtley  and  wife  to  Thomas  F.  Butterfield 
Y  "was  intended  by  the  parties  to  it  to  be  a  deed  in  fee 

simple,'^  or  whether  it  was  intended  to  be  a  mortgage, 
and  4  interrogatories  bearing  upon  the  question  of  damages. 
These  interrogatories  fully  cover  the  ultimate  questions  in- 
volved. The  36  interrogatories  presented  by  appellants  were 
many  of  them  as  to  incidental  questiohs,  and  were  such  as 
would  tend  to  confuse  the  jury.  We  discover  no  error  in 
the  action  of  the  court  upon  interrogatories. 

V.  There  is  not  only  an  entire  absence  of  evidence 
to  show  that  the  defendant  William  Kirtley  had  any  connec- 
tion whatever  with  the  land  during  the  period  sued  for,  but 

but  it  appears  affirmatively  that  he  resided  distant 
8  from  the  land,  and  had  no  use  or  possession  thereof 

whatever.  The  question  as  to  his  liability  is  raised 
by  the  motion  for  a  new  trial  and  otherwise,  and  we  think, 
as  to  him,  there  is  no  evidence  to  support  the  verdict^  and 
that  therefore  the  judgment  as  against  him,  should  be  ee- 

VERSED. 

What  we  have  said  fully  disposes  of  the  questions  necea- 
sary  to  be  considered,  and  leads  to  the  conclusion  that  the 
judgment  must  be  reversed  as  to  defendant  William  Kirt- 
ley, and  AFFIRMED  as  to  the  other  defendants;  the  other 
defendants  to  pay  costs. — ^Affirmed, 
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jjf  ^1  J.  A.  Petty^  Appellant)  v.  Hayden  Brothers  et  al..  De- 
fendants ;  H.  U.  Hayden  Publishing  Company,  Inter- 
vener and  Appellees. 

Intervention:  when  timely.  Under  Code,  section  3928,  authoriz- 
ing any  person  other  than  a  defendant  to  intervene  in  attach- 
ment proceedings  at  any  time  before  payment  of  the  proceeds 

1  of  the  attached  property  to  the  plaintiff,  an  intervention  was  in 
time,  where  filed  after  the  property  had  been  sold,  and  the  pro- 
ceeds had  been  deposited  with  the  clerk  under  the  court's  order 
to  abide  a  further  determination  of  the  rights  of  the  parties. 

Estoppel  to  intervene:  Mortgagor  and  mortgagee.  An  interven- 
tion in  attachment  proceedings  by  a  mortgagee,  claiming  the 
8  proceeds  of  the  attached  property,  is  not  binding  on  the  owner 
of  the  property,  since  a  mortgagee  cannot  estop  a  mortgagor 
by  his  conduct  to  prevent  the  mortgagor  from  asserting  his 
rights  as  against  a  wrongdoer. 

Cost  bond:  Non-resident  intervener.  Code,  section  3847.  providing 
that  if  a  defendant,  at  any  time  before  answering,  shall  file  an 
affidavit  stating  that  he  has  a  good  defense,  the  plaintiff,  if  he 
is  a  non-resident,  or  a  private  or  foreign  corporation,  shall  file 
4  security  for  costs,  has  no  reference  to  an  intervener  in  attach- 
ment proceedings;  and  hence  a  motion  filed  to  compel  such  in- 
tervener to  give  security  for  costs  as  a  non-resident,  prior  to  the 
enactment  of  Acts  Twenty-seventh  General  Assembly,  chapter 
100,  curing  such  defect  in  the  statute,  was  properly  denied. 

Change  of  Venue:  pbejudice  of  judge:  Review  on  Appeal.  Code,^ 
section  3505,  authorizes  a  change  of  the  place  of  trial  in  a  civil 
action  for  prejudice  of  the  judges  against  the  party,  or  that  the 
adverse  party  or  his  attorney  has  an  undue  infiuence  over  the 
inhabitants  of  the  county  so  that  the  party  cannot  obtain  a  fair 
trial,  and  requires  the  judge  to  decide  the  application  according 

2  to  the  very  right  and  merits  of  the  matter.  Section  3506  pro- 
vides that  such  an  application  shall  not  be  allowed  after  a  con- 
tinuance, except  for  a  cause  not  known  before,  or  arising  since 
the  continuance,  and  section  3507  declares  that  if  the  applica- 
tion for  a  change  is  granted  for  any  cause,  except  prejudice  or 
disability  of  the  judge,  the  cause  shall  be  sent  to  the  nearest 
or  most  convenient  county  in  the  district;  and  if  the  objections 
are  to  the  judge  the  cause  shall  be  retained  on  the  docket  and 
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tried,  as  provided  in  the  chapter  relating  to  the  district  court 
Heldy  that  section  3507  merely  fixed  the  place  of  trial  after 
change  was  granted,  and  did  not  qualify  section  3505,  and  that, 
the  Judge,  heing  warranted  in  considering  his  own  knowledge 
and  convictions  in  the  disposition  of  such  motion,  a  denial  of 
the  change  for  prejudice  of  the  judge,  etc.,  would  not  be  dis- 
turbed on  appeal,  it  appearing  that  the  motion  had  not  been 
made  until  after  the  case  was  called  and  ready  for  a  hearing 
to  a  jury,  it  having  been  twice  passed,  and  more  than  a  month 
having  expired  since  it  was  first  called  for  trial. 

Evidence:  certificate  of  incobpobation.  A  certificate  under  the 
hand  of  the  secretary  of  state  and  the  great  seal  of  the  state  of 
of  Missouri,  to. the  effect  that  an  intervener  was  duly  incor- 
porated, and  had  filed  the  necessary  articles  with  the  proper 
officials,  together  with  the  statutes  of  the  state  of  Missouri,  pro- 

6  viding  that  such  certificate  should  be  taken  as  evidence  of  the 
corporate  existence  of  a  corporation,  was  admissible  for  the  pur- 
pose of  proving  that  intervener  was  a  de  facto  corporation, 
which  was  sufficient  to  establish  its  corporate  existence  in  a 
.    collateral  matter. 

Same:     Harmless  error.     There  being  other  uncontradicted  testi- 
mony tending  to  show  that  intervener  was  a  de  facto  corpora- 
6    tion,  the  admission  of  a  certificate  of  the  secretary  of  state,  cer- 
tifying that  the  corporation  was  duly  incorporated,  if  error, 
was  without  prejudice. 

Appeal  from  Lee  District  Court, — Hon.  Henry  Banks,  Jr., 

Judge. 

Friday;  December  20,  1901. 

Action  at  law  aided  by  attachment  The  Hayden  Pub- 
lishing Company  intervened,  claiming  to  be  the  owner  of 
the  attached  property.  This  plaintiff  denied.  On  the  issues 
thus  joined  the  case  was  tried  to  a  jury,  resulted  in  a  verdiot 
and  judgment  for  intervener,  and  plaintiff  appeals. — Af* 
firmed. 

.  T.  B.  Snyder  and  /.  R.  Frailey  for  appellant 

Casey  &  Stewart  and  W,  S,  Hamilton  for  appellee 
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Deemeu,  J. — Plaintitf  coinrnenccd  an  action  against  de- 
fendants, and  caused  a  writ  of  attachment  to  issue,  which 
was  levied  on  certain  printing  materials  then  in  Ft.  Madison, 
Iowa.  One  Hyatt,  trustee,  intervened,  but  the  various  pe- 
titions filed  by  him  were  hold  bad  on  demurrer.  On  April 
16,  1897,  an  order  was  made,  on  plaintiff's  application,  for 
the  sale  of  the  attached  property,  which  provided  that  the 
proceeds  should  be  turned  over  to  the  clerk  to  abide 
the  further  determination  of  the  respective  rights  of 
the  plaintiff  and  intervener  thereto.  Pursuant 
1  to    this    order    the    property    was    sold,     and    the 

proceeds  deposited  with  the  clerk.  On  Septem- 
ber 13,  1897,  and  before  the  money  was  turned  over 
to  plaintiff,  the  H.  U.  Hayden  Publishing  Company  inter- 
vened, claiming  to  be  the  OAvner  of  the  property.  At  the 
same  time  Hyatt,  as  trustee,  dismissed  his  petition,  which 
was  then  pending  on  a  motion  to  strike.  A  motion  to  strike 
the  Hayden  Publishing  Company  petition  was  overniled, 
and  plaintiff  filed  an  answer  thereto,  some  parts  of  which 
will  receive  further  attention  as  we  proceed.  After  issues 
joined,  and  on  the  day  before  the  case  was  reached  for  trial, 
plaintiff  filed  a  motion  for  change  of  place  of  trial  because 
of  prejudice  of  the  judge,  and  of  undue  influence  of  attor- 
neys for  intervener  over  the  judge  and  the  inhabitants  of  the 
county.  The  motion  was  not  submitted  until  the  case  was 
called  for  trial,  and  was  then  overruled.  The  case  then  j)ro- 
ceeded,  with  the  result  hitherto  stated.  It  is  contended  that 
intervener's  petition  was  filed  too  late.  Section  3928  of  the 
Code  provides,  in  substance  that  any  person  other  than  de- 
fendant may  intervene  in  an  attachment  proceeding  at  any 
time  before  payment  of  the  proceeds  of  the  attached  prop- 
erty to  plaintiff.  This  is  sufficient  answer  to  the  first  point 
made  by  the  appellant 

II.  The  motion  for  change  of  venue  was  supported  by 
the  affidavit  of  plaintiff  and  of  three  disinterested  witnesses. 
The  bill  of  exceptions  recites:     "That  on  February  3,  1900^ 
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plaintiff's  said  motion  for  change  of  place  of  trial 
S  was   by   the   court   overruled,    on    the   ground    that 

said  motion  was  filed  too  late,  and  after  said 
cause  had  been  called  and  read  for  hearing  to  a 
jury;  that  said  cause  had  been  called  for  trfal  at 
the  beginning  of  said  term,  on  January  8,  1900,  and  then 
passed  until  later  to  allow  counsel  for  plaintiff  therein  to 
attend  the  supreme  court,  and  had  been  callod  later  in  the 
term,  and  then  passed  again,  until  the  trial  of  otli^r  causes ; 
though  the  case  had  been  thus  called  at  different  \iii.e6  during 
the  tenn,  the  jury  to  try  the  same  was  not, called  and  im- 
paneled until  the  morning  of  the  day  after  the  filing  of  said 
motion  and  immediately  after  same  was  overruhd."  This 
statement  must  be  accepted  as  a  verity.  Code,  section  35 OH, 
expressly  provides  that  no  such  application  shall  be  allowed 
after  a  continuance.  See,  also.  Finch  v.  Billings,  22  Iowa, 
228.  Moreover,  such  an  application  is  to  be  decided  by  the 
judge  according  to  the  very  right  and  merits  of  the  matter. 
Code,  section  3505.  The  judge  was  warranted  in  consider- 
ing his  own  knowledge  and  conviction,  and  his  ruling  was  so 
largely  discretionary  that  we  will  not  interfere.  Garrett  v, 
Bichlin,  78  Iowa,  115.  Section  3507  of  the  Code,  relied  upon 
by  appellant,  merely  fixes  the  place  of  trial,  when  the 
change  is  granted,  and  does  not  in  any  manner  qualify  sec- 
tion 3505. 

III.  Hyatt,  trustee,  is  a  mortgagee  of  the  property 
and  it  is  claimed  that  his  intervention  constituted  an  elec- 
tion, binding  on  the  mortgagor,  and  that,  as  he  (Hyatt)  was 

defeated,  intervener  cannot  recover,  or,  at  least,  tliat 
3  Hyatt's  intervention  was  binding  on  the  o^vner  of 

the  property,  and  it  cannot  be  heard  to  intervene. 
There  is  no  merit  in  this  contention.  A  mortgagee  cannot, 
by  his  conduct  estop  a  mortgagor,  so  as  to  prevent  the  mort- 
gagor from  asserting  his  rights  as  against  a  wrongdoer. 
There  is  no  room  here  for  the  doctrine  of  election  of  reme- 
dies.   The  inter\'ener  has  consistently  occupied  but  one  posi- 
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tion,  to-wit,  that  of  claimant  of  the  attached  property].  What- 
ever the  mortgagee  may  have  done  is  entirely  immaterial. 

IV.  Plaintiff  filed  a  motion  for  security  for  costs  based 
on  the  ground  that  intervener  was  a  nonresident.  This 
motion  was  overruled.    The  ruling  was  correct    At  the  time 

the  motion  was  filed  there  was  no  statute  authorizing 
4  such  a  motion.     Acts  Twenty-seventh    General    As- 

sembly cured  this  seeming  defect.  See  chapter  100 
of  the  acts  of  that  assembly.  The  general  statute  (Code, 
section  3847)  has  no  reference  to  such  proceedings  as  this. 
Esiey  v.  Implement  Co,,  82  Iowa,  678 ;  Meyer  v.  Evans,  66 
Iowa,  179. 

V,  Intervener  pleaded  that  it  was  a  corporation  or- 
ganized under  the  laws  of  the  state  of  'Missouri.  Plaintiff 
answered,  denying  that  it  was  a  corporation,  for  that    no 

articles  had  ever  been  filed  as  required  by  law ;  that 
6  it  had  disposed  of  its  property,  gone  out  of  business, 

and  ceased  to  exist.  T^o  prove  corporate  existence, 
intei'vener  introduced  a  certificate  under  the  hand  of  the 
secretary  of  state  and  the  great  seal  of  the  state  of  Missouri 
to  the  effect  that  intervener  was  duly  incorporated,  and  had 
filed  the  necessary  articles  with  the  proper  officials.  It  also 
introduced  the  statutes  of  the  state  of  Missouri,  providing 
that  such  certificate  should  be  taken  as  evidence  of  the  cor- 
porate existence  of  the  corporation.  The  certificate  was  ob- 
jected to  by  plaintiff,  but  admitted  over  his  objection.  This 
ruling  constitutes  the  basis  of  an  assignment  of  error.  This 
certificate,  although  insufficient,  perhaps,  to  show  a  de  jure 
corporation,  was  competent  to  establish  a  de  facto  one,  and 
this  is  all  that  is  necessary  where  corporate  existence  is  a 
collateral  matter.  Cozzcns  v.  Brick  Co.,  IGG  111.  213  (46 
If.  E.  Rep.  788)  ;  1  Greenleaf,  Evidence,  section  501,  and 
cases  cited.  Section  006  of  the  Revised  Statutes  of  the 
United    States   does   not    provide    an    exclnsive   method    of 

authentication.      1  Greenl'^^f.  Evidence,  section  .*>0.5 
6  There  was  other  uncontradicted  testimony  tending  to 

show  that  intervener  was  a  de  facto  corporation,  and 
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the  admission  of  the  certificate,  even  if  error,  was  without 
prejudice.  Abbott,  Trial  Evidence^  page  34,  and  cases  cited ; 
Yakima  National  Barik  v.  Knipe,  6  Wash.  348  (33  Pao. 
Eep.  835).  The  court  instructed,  in  effect,  that  intervener's 
corporate  capacity  was  sufficiently  established.  In  view  of 
the  evidence  which  we  have  recited,  and  which  was  uncon- 
trndicted,  there  was  no  error  in  this  paragraph  of  the  charge. 

Other  instructions  are  complained  of,  but,  as  they  an- 
nounced well  settled  propositions  of  law,  they  need  not  be 
set  out 

Xo  error  appears,  and  the  judgment  is  affirmed. 


116    217 

Ida  0.  Smith  v.  The  Aetna  Life  Insttbancb  Company,    J.^_-=^ 

Appellant. 

Accidental  Injury:  jury  questiox.  In  an  action  on  an  insurance 
policy  there  was  evidence  that  the  insured  stated  that  he  was 
going  to  leave  a  train  on  Its  stop  at  a  certain  crossing,  but  left 
it  aJt  a  point  over  1,000  feet  before  the  crossing  Was  reached. 
1  Two  witnesses  testified  that  Insured  descended  the  car  steps, 
and  stood  facing  inward,  holding  the  railings  with  both  hands, 
just  before  leaving  the  train,  and  that  he  afterwards  held  on 
with  one  hand,  and  was  dragged  a  short  distance.  One  witness 
said  insured  appeared  like  a  man  going  to  step  down  another 
t  step,  as  though  there  was  another  step,  and  that,  in  his  opinion, 
insured  fell  and  did  not  jump,  from  the  train.  Held,  that  the 
jury  was  authorized  to  find  that  insured  stepped  from  the  train 
inadvertently,  so  that  his  injury  was  'the  result  of  an  event 
which  took  place  without  his  foresight  or  expectation,  and  a 
verdict  for  insured  would  be  sustained. 

Saml.  In  an  action  on  an  accident  policy,  evidence  that  Insured 
was  standing  on  the  step  of  a  moving  railway  passenger  car, 
4  holding  on  the  railings  with  both  hands,  when  he  fell,  did  not, 
as  a  matter  of  law,  show  "voluntary  exposure  to  unnecessary 
danger,"  within  an  exemption  of  liability  contained  in  ths 
policy. 

BuitDEN  or  pboof:  Instructions.  Where,  in  an  action  on  an  accident 
insurance  policy,  not  covering  the  act  of  leaving  a  moving  con- 
veyance using  steam  as  a  motive  power,  the  whole  charged  showed 
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that  plaintiff  must  make  a  prima  facie  case  of  accidental  death, 
6  and  that  then  the  burden  shifted  to  the  defendant  of  showing 
that  by  reason  of  breach  of  some  condition,  it  was  not  liable,  it 
was  not  error  to  instruct  that  the  burden  was  oh  defendant  to 
establish  its  defense  that  deceased  at  the  time  of  the  injury 
was  purposely  leaving  or  trying  to  leave  a  railway  car,  and  did 
not  accidentally  slip  or  fall  from  the  steps. 

CJoNDiTiONs  OF  POLICY:  Violation  of  law  as  a  defense.  It  was  not 
error  to  refuse  to  instruct  that  if  insured  sustained  the  injuries 
while  leaving  or  attempting  to  leave  the  train,  without  the  con- 
5  sent  of  the  person  in  charge,  at  a  place  other  than  the  estab- 
lished depot,  he  violated  the  law,  and  thus  broke  a  condition  of 
the  policy;  such  conduct  being  a  violation  of  Code,  section  4811, 
making  it  a  misdemeanor  to  get  oft  or  on  railway  cars  in  motion. 

Review  on  Appeal:    assignment  of  ebbobs:    Rulings  helow.  Where 

objections  were  made  to  questions,  and  a  motion  to  strike  out 

2    the  last  answer,  but  no  assignment  of  error  was  predicated  on 

the  court's  rulings,  the  evidence  stands  for  consideration  on 

appeal. 

Appeal  from  Black  Hawk  District  Court,-  *Hon,  A.  S.  Bijur, 

Judge. 

Friday,  December  20,  1901. 

Action  upon  a  policy  of  accident  insurance,  by  the  ben- 
eficiary therein,  to  recover  the  sum  of  $2,000;  being  the 
indemnity  provided  in  said  policy  in  case  of  the  death  of 
the  assured,  Samuel  E.  Smith,  who  was  plaintiff's  husband. 
There  was  a  jury  trial,  which  resulted  in  a  verdict  for  plain- 
tiff. From  the  judgment  rendered  thereon,  defendant  ap- 
peals.— Affirm  ed. 

Dawson  &  Estey  and  E.  A.  Dawson  for  appellant. 
Boies  &  Boies  for  appellee. 

Waterman^  J. — Samuel  E.  Smith,  who  was  a  deputy 
sheriff  of  Black  Hawk  county,  lost  his  life  by  stepping  or  fall- 
ing from  a  rapidly  moving  train  on  the  Illinois  Central  Ra^ 
Toad  as  he  was  returning  to  his  home  in  Waterloo,  from  a 
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trip  to  Independence,  where  he  had  been  for  the  piirpose  of 
taking  a  patient  to  the  hospital  for  the  insane.  The  accident 
happened  shortly  after  midnight  of  September  7,  1899.  The 
first  complaint  made  is  that  the  evidence  does  not  sns- 
1  tain  the  verdict,  in  this:  The  burden  was  upon  plain- 

tiff to  establish  that  Smith's  death  was  the  resTilt  of 
an  accidenrt,  and  the  evidence  does  not  so  show.  The  instruc- 
tions of  the  trial  court  placed  the  burden  upon  plaintiff  of 
.  establishing  that  the  death  of  the  assured  was  "caused  as 
alleged"  (id  est,  by  accidental  means),  and  we  have,  there- 
fore, to  determine  whether  she  made  any  substantial  show- 
ing in  this  respect.  When  he  went  upon  the  train  at  Inde- 
pendence, Smith  entered  the  smoking  car,  taking  a  seat  and 
riding  therein  until  reaching  Waterloo.  As  the  train  en- 
tered that  city.  Smith  left  his  seat  and  went  out  upon  the 
platform.  He  had  told  a  fellow  passenger  that  he  intended 
to  alight  when  the  train  stopped  at  the  crossing  of  the  Great 
Western  Railroad,  as  that  would  save  him  about  three 
squares'  walk  in  getting  home.  As  a  matter  of  fact,  he  left 
the  train  at  a  point  1,046  feet  before  the  Great  Western 
crossing  was  reached,  and  while  the  train  was  running  at 
least  ten  miles  an  hour.  Two  witnesses  testify  as  to  the 
manner  in  which  he  got  off.  He  descended  the  steps  and 
stood  upon  the  lower  one  for  just  an  appreciable  space  of 
time.  It  was  quite  dark.  He  was  holding  onto  the  railing 
with  both  hands.  As  he  paused  for  an  instant  on  this  step, 
he  was  facing  inwards,  as  one  witness  says, — towards  the 
center  of  the  car.  In  this  position  he  left  the  train.  After 
so  leaving,  he  hung  on  to  the  railing  with  his  left  hand,  and 
was  dragged  a  short  distance.  One  of  the  witnesses,  a  brake- 
man,  says,  "He  seemed  to  me  like  a  man  who  was  going  to 
step  down  on  another  step, — as  if  he  thought  there 
3  was  another  step  there.''    While  the  question  in  re- 

sponse to  which  this  statement  was  made  was  objected 
to  by  defendant,  it  was  general  in  character,  calling  upon  the 
witness  to  say  whether  Smith  appeared  to  jump  or  fall  from 


Digitized  by 


Google 


220  Smith  v.  Aetna  Life  Ins.  Co.       [115  Iowa 

the  train.  No  motion  was  made  to  strike  the  answer,  and  no 
assignment  of  error  presents  the  question  of  the  propriety  of 
the  court's  action  in  receiving  this  testimony.  Further,  this 
witness  stated  that,  in  his  opinion,  Smith  fell  from  the  train. 
The  record  on  this  matter  is  the  same  as  we  have  set  out  with 
relation  to  the  last  question  and  answer  spoken  of,  except  that 
there  was  a  motion  to  strike  out  the  answer.  'No  assignment 
of  error  is  predicated  upon  these  rulings  of  the  court.    Under 

well  established  rules,  this  evidence  stands  for  our 
8  consideration.     Taking  the  case  thus  made,  and  the 

jury  were  authorized  in  finding  that  Smith  did  not 
intend  to  alight  until  the  train  stopped  at  the  crossing,  and 
inadvertently  did  so,  by  attempting  to  descend  to  another 
step,  Avhich  he  supposed  was  below  the  one  upon  which  he 
was  standing.  If  this  was  the  case,  his  injury  was  accidental, 
within  the  definition  of  that  term  as  heretofore  given  by  this 
court,  for  it  was  the  result  of  an  event  which  took  place  with- 
out his  foresight  or  expectation.  It  was  an  undesigned  and 
unexpected  happening.  Feder  v.  Association,  107  Iowa,  538. 
II.  The  policy  in  suit  did  not  cover  accident  or  death 
resulting  in  whole  or  in  part  from  voluntary  exposure  to 
unnecesary  danger,  and  it  is  claimed  on  the  part  of  appellant 

that  Smith's  death  was  so  caused.  The  burden  of 
4  proof  was  upon  the  defendant  to  establish  the  breach 

of  this  clause  of  the  contract.  Follis  v.  Association, 
94  Iowa,  435 ;  Jones  v.  Same,  92  Iowa,  652 ;  Sutherland  v. 
Insurance  Go,,  87  Iowa,  505.  "Voluntary  exposure  to  dan- 
ger" means  something  more  than  negligence  contributing  to 
the  injury.  "The  policy  was,  no  doubt,  intended  to  cover 
accidents,  although  the  assured  may  have  been  guilty  of  neg- 
ligence which  approximately  contributed  to  his  injury." 
Follis  V,  Association,  supra.  The  act  which  causes  the  ex- 
posure may  be  voluntary,  yet  the  exposure  may  be  involun- 
tary. Jones  v.  Association,  supra;  Burkhard  v.  Insurance 
Co.,  102  Pa.  262  (48  Am.  Rep.  205) ;  Equitable  Ace.  Ins. 
Co.  V.  Oshorn,  90  Ala.  201  (9  South.  Rep.  869,  13  L.  R 
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A.  2G7).  The  test  seems  to  be,  did  the  assured  appreciate 
tliat  by  doing  the  act  he  was  putting  life  or  limb  at  hazard  ? 
Matthcs  V,  Association,  110  Iowa,  222.  The  evidence  dis- 
closes that  Smith  was  accustomed  to  traveling  on  railroad 
trains ;  that  he  had  ridden  on  this  train  before.  We  cannot 
say,  as  matter  of  law,  that  his  standing  upon  the  car  steps, 
holding  to  the  rail  with  both  hands,  was  a  "voluntary  ex- 
posure to  danger,''  within  the  meaning  of  those  words  as  we 
have  defined  them.  This  conclusion  has  entire  support  in 
the  opinion  of  Mr.  Justice  Harlan,  in  the  circuit  court  of 
appeals,  in  a  case  so  like  in  its  facts  as  to  put  it  upon  all  fours 
with  the  one  we  are  considering.  See  Travelers  Ins.  Co,  v, 
Randolph,  24  C.  C.  A.  305  (78  Fed.  Rep.  754) ;  also  Collins 
V.  Insurance  Co.,  96  Iowa,  216.  Indeed,  it  cannot  be  said^ 
as  matter  of  law,  that  deceased  was  even  negligent  in  stand- 
ing upon  the  platform  of  the  car,  holding  to  the  railings  as 
he  did.  Sutherland  v.  Insurance  Co.,  87  Iowa,  50.5,  and 
cases  cited  therein.  The  cases  referred  to  by  appellant  can 
all  be  distinguished  from  the  one  at  bar.  Shevlin  v.  Associa- 
Hon,  94  Wis.  180  (ijS  N.  W.  Rep.  866,  36  L.  R.  A.  52),  is 
the  one  most  relied  upon.  In  that  case  the  condition  in  the 
policy  w-as  against  "exposure  to  unnecessary  danger;''  and  the 
court  bases  its  decision  on  the  wording  of  the  contract,  and 
distinguishes  the  case  from  those  in  which  the  condition  was 
against  "volimtary"  or  "willful  and  wanton"  exposure. 

III.  Defendant  asked  the  court  to  instruct  the  jury 
that  if  Smith  sustained  the  injuries  which  resulted  in  his 
death  while  he  was  leaving  or  attempting  to  leave  the  train, 

without  the  consent  of  the  person  in  charge,  at  a  place 
5  other  than  the  established  depot,  he  was  guilty  of  a 

violation  of  law,  and  thus  broke  a  condition  of  the 
policy,  and  their  verdict  should  be  for  defendant.  This  was 
refused.  Section  4811  of  the  Code  is  the  provision  sought 
to  be  embodied  in  this  instruction.  So  far  as  it  refers  to  an 
attempt  to  leave  the  train  it  is  erroneous.  It  is  no  violation 
of  this  section  for  one  lawfully  upon  a  train  to  make  prep- 
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aration  with  the  intent  to  leave  it  at  a  place  elsewhere  than 
the  depot  if  the  train  shall  stop.  So  far  as  the  instruction 
is  confined  to  a  case  of  actual  alighting,  the  matter  was  fully 
covered  in  the  charge  given.  While  the  court,  in  one  para- 
graph, used  the  word  "intentional"  for  the  word  "uninten- 
tional," it  was  in  such  a  connection  that  it  could  not  have 
been  misunderstood,  even  if  that  paragraph  had  stood  alone. 
There  were,  however,  other  instructions  containing  the  same 
thought,  expressed  with  clearness  and  precision. 

IV.     It  was  a  condition  of  the  policy  that  the  risk  did 
not  include  or  cover  the  act  of  entering  or  leaving  "a  moving 
conveyance  using  steam  as  a  motive  power,  except  cable  and 
electric  cars,"  etc.,  and  a  breach  of  this  condition  was 
6  set  up  as  a  defense.     On  this  issue  the  trial  court  in- 

structed as  follows :  "(4)  One  of  the  defenses  relied 
on  by  the  defendant  in  this  case  is  that  the  cause  of  death 
of  the  deceased,  Samuel  E.  Smith,  was  his  leaving  or  trying 
to  leave  a  moving  conveyance,  using  steam  as  a  motive  power, 
in  violation  of  the  terms  and  conditions  of  the  policy  in  suit. 
Upon  this  question  you  are  instructed  that,  in  order  to  sus- 
tain its  defense,  the  burden  is  upon  the  defendant  to  show  by 
a  fair  preponderance  of  the  credible  evidence  before  yon 
that  the  deceased,  at  the  time  of  receiving  the  injury  result- 
ing in  his  death,  was  purposely  leaving  or  trying  to  leave  the 
car  upon  which  he  was  riding,  and  did  not  accidentally  slip 
or  fall  from  the  steps  upon  which  he  was  standing  imme- 
diately prior  to  said  accident.  The  fact  that  deceased  was 
standing  upon  the  platform  and  steps  of  the  car  immediately 
prior  to  said  accident  would  not  constitute  a  defense,  imder 
tin's  clause  of  the  contract,  unless  he  was  at  such  time  pur- 
l^osely  leaving  or  trying  to  leave  such  car  and  steps,  and  to 
iili.2;1it  therefrom."  Certainly  the  burden  was  upon  defend- 
niit  to  establish  this  defense.  See  authorities  heretofore 
cited.  It  seems  to  be  the  thought  of  counsel  for  appellant  that 
this  instruction  placed  the  burden  on  defendant^  in  the  first 
instance,  of  showing  that  Smith's  death  was  not  accidental 
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But  tlie  whole  charg*^,  when  taken  together,  discloses  clearly 
tLat  plaintiff  was  obliged  to  make  a  prima  facie  case  of  ac- 
cidental death ;  and  then  the  burden  shifted  to  defendant  of 
showing  that,  by  reason  of  the  breach  of  some  condition  jf 
tlie  contract,  it  was  not  liable.  It  will  be  noticed  that  the 
instruction  does  not  say  that  a  failure  to  sustain  such  burden 
by  defendant  would  warrant  a  recovery  by  plaintiff. 

We  have,  -in  what  has  been  said,  covered  the  questions 
argued.     We  find  no  prejudicial  error,  and  the  judgment  is 

AFFIRMED. 


116  m 
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Gaae,  Scott  &  Company  v.  E.  W.  Nichols,  Sheriff  Union     1^7  7n 


County,  Iowa.  ij^    « 


Conditional  Sales:  recobdixo  acts.  Plaintiff  entered  into  a  written 
contract  to  sell  a  traction  engine  to  P.,  in  which  it  was  stipu- 
lated that  the  latter,  on  the  delivery  of  the  engine,  should  exe- 

1  cute  notes  for  the  purchase  price,  secured  by  a  mortgage  on  the 
engine,  and  that  title  should  not  pass  till  such  settlement  was 
concluded  and  accepted  by  plaintiff.  An  agent  of  plaintiff,  who 
had  no  power  to  waive  the  terms  of  the  agreement,  allowed  P. 

6  to  take  possession  of  the  engine  before  settlement,  for  the  pur- 
pose of  testing  it.  Held,  not  a  conditional  sale,  within  the  mean- 
ing of  Code,  section  2905,  providing  that  no  sale  wherein  the 
transfer  of  title  to  personal  property  should  depend  on  any 
condition  shall  be  valid  against  any  creditor  or  purchaser  of 
the  vendee  in  actual  possession  without  notice^  unless  evi- 
denced, in  writing  and  duly  recorded. 

Rights  of  execution  cbeditob:    Possession  hy  bailee:    Mere  posses- 

2  slon  of  property  by  a  bailee  is  not  sufficient  evidence  of  title 
6    thereto  to  protect  a  judgment  creditor  of  the  bailee  levying  on 

the  property,  as  against  the  owner  thereof. 

Review  on  Appeal:  objections  below.  The  failure  of  the  trial 
court  to  rule  on  an  objection  to  evidence  when  offered,  in  the 
trial  of  an  action  at  law,  without  a  jury,  though  the  objecting 
4  party  excepts  to  the  failure  to  so  rule,  is  not  reversible  error, 
but  the  objecting  party  must  renew  his  objection  after  the  mate- 
riality of  the  evidence  has  been  determined  by  the  subsequent 
development  of  the  case. 
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Presumptions  as  to  finding  of  facts.  The  decision  of  the  trial 
court,  in  a  law  action,  tried  without  a  jury,  will  be  presumed  to 

S  be  based  on  a  finding  of  fact  made  by  the  trial  court,  though 
none  fs  requested,  when  the  evidence  is  sufficient  to  support  the 
decision  on  such  theory. 

Appeal  from  Union  District  Court. — ^Hon.  W.  H.  Tedfoei>, 

Judge. 

Friday,  December  20,  1901, 

Action  by  plaintiff  to  recover  damages  for  conversion 
by  defendant  in  wrongfully  levying  upon  and  selling  certain 
property  of  the  plaintiff  under  an  execution  against  one 
Petted.  Trial  to  the  court  without  a  jury.  Judgment  for 
plaintiff  against  the  sheriff  and  his  bondsmen,  who  are  joined 
with  the  sheriff  in  the  action.    Defendants  appeal. — Affirmed, 

Preston  &  Moffit  and  Frank  Wisdom  for  appellants. 

Carr  &  Parker  and  P.  C.  Winter  for  appellee. 

McClain^  J. — There  was  a  written  contract  for  the  sale 
of  the  property  in  controversy,  which  was  a  steam  tracticm 
engine,  by  plaintiff  to  Petted,  in  which  it  was  stipulated 
that  at  the  time  of  delivery  Petted  should  execute  notes  for 
the  purchase  price,  secured  by  mortgage  on  the  property,  and 
it  was  expressly  provided  that  the  title  to  the  engine  should 
not  pass  until  settlement  therefor  was  concluded  and 
1  accepted  by  plaintiff.   The  engine  was  shipped  to  the 

agents  of  plaintiff,  to  be  delivered  to  Petted  in  pur- 
suance of  the  contract,  but  it  appears  that  Petted  was  by  said 
agents  given  possession  of  the  engine  for  trial  before  com- 
pleting the  settlement  required  by  the  terms  of  the  contract, 
and  while  he  thus  had  actual  possession  the  defendant,  as 
sheriff,  levied  thereon  under  a  judgment  against  him  in  favor 
of  the  Milwaukee  Harvester  Co.,  and  the  question  before  us 
is  whether,  by  the  action  of  plaintiff's  agents,  title  to  the  en- 
gine has  been  so  far  transferred  to  Petted  that  the  levy  on 
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the  property  aa  his  was  valid.  There  were  other  issues  in 
the  case,  and  evidence  was  introduced  relating  to  such  issues, 
but  we  have  suflSciently  set  out  the  facts  which  are  material 
to  the  determination  of  the  appeal  on  the  view  which  we- take 
of  the  case- 
Appellants  contend  that  under  the  provisions  of  Code, 
section  2905,  no  sale  wherein  the  transfer  of  title  to  personal 
property  is  made  to  depend  upon  any  condition  shall  be  valid 
against  any  creditor  or  purchaser  of  the  vendee  in  actual 
possession,  obtained  in  pursuance  thereof,  without  notice, 
unless  evidenced  in  writing  and  duly  recorded,  the  levy  upon 
the  engine  in  the  hands  of  Petted,  which  it  is  contended  was 
without  notice  of  plaintiff's  rights,  was  valid,  inasmuch  as 
there  was  no  recorded  instrument  of  conditional  sale.  But 
the  instrument  was  not  one  of  conditional  sale.  It  stipulated 
that  delivery  under  the  contract  of  sale  should  not  be  made 
until  the  terms  of  the  contract  were  complied  with  by  Petted. 
There  is  no  pretense  that  plaintiff's  agents  had  authority  to 
waive  these  stipulations,  and  there  is  at  least  some  evidence 
tbat  the  delivery  to  Petted  was  not  intended  or  understood 
to  be  by  way  of  waiver,  but  only  for  the  purpose  of  enabling 
him  to  test  the  engine  before  acceptance  of  it  That  such  a 
contract  does  not  constitute  a  conditional  sale,  within  the 
meaning  of  the  section  of  the  Code  above  referred  to,  is 
well  settled.  Such  a  conditional  sale  involves  the  delivery  to 
the  vendee  as  owner,  with  reservation  to  the  vendor  of  title 
only  for  the  purpose  of  security.  See  Budlong  v.  Oottrell,  64 
Iowa,  234.  Under  the  evidence  in  this  case  the  court  there- 
fore properly  found  that  no  title  whatever  passed  to 
2  Petted,  and  that  he  had  a  temporary  possession  only 

as  bailee.  Mere  possession  cannot  be  relied  on  as  in 
itself  sufficient  evidence  of  title  to  protect  one  who  claims 
under  the  person  in  possession  as  against  the  real  owner. 
Moseley  v.  Shattuck,  43  Iowa,  540.  This  was  the  holdiiii^ 
prior  to  the  enactment  of  the  statutory  provision  now  em- 
Vox.  115  Ia— 15 
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bodied  in  Code,  section  2905,  even  as  to  conditional  sales, 
where  the  possession  was  transferred  to  the  vendee  with  reser- 
vation of  title  to  the  vendor  by  way  of  security,  and  it  con- 
tinues to  be  the  rule,  except  in  transactions  to  which  the  pro- 
visions of  the  Code  section  are  applicable.     The  trial 

3  court  filed  a  written  opinion,  in  which  it  is  found, 
as  a  fact,  that  the  transaction  did  not  amount  to  a 

conditional  sale,  and  that  Petted  had  no  interest  or  title  in  the 
property  which  could  be  levied  on.  Although  this  finding 
does  not  seem  to  have  been  in  response  to  any  request  for 
findings  of  fact,  yet,  if  the  decision  of  tho  lower  court  can  be 
Bupported  on  this  theory  under  the  evidence,  we  will  presume 
!'  that  it  was  based  on  this  ground.     Vogel  v.  Wads- 

4  worth,  48  Iowa,  28.    But  appellant  contends  that  the 
evidence  tending  to  support  this  finding  of  the  lourt 

was  erroneously  admitted,  over  appellant's  objection  It 
appears  from  the  record  that  certain  objections  to  evidence 
were  made,  and  rulings  thereon  reserved  by  the  court,  appel- 
lant having  excepted  at  the  time  to  the  failure  of  the  court 
to  rule  on  such  objections.  It  is  true  that,  even  where  the 
trial  in  a  law  case  is  to  the  court  without  a  jury,  errors  in 
ruling  on  the  admission  of  evidence  may  be  reviewed,  where 
it  does  not  appear  but  that  evidence  which  should  have  been 
-excluded  was  considered  by  the  court  in  its  final  determina- 
tion of  the  case.  Jaffmy  v.  Thompson,  65  Iowa,  323.  And 
therefore,  in  such  a  case,  the  parties  have  a  right  to  rulings 
on  their  objections  to  the  introduction  of  evidence.  But  cer- 
tainly in  such  a  case  it  is  not  improper  for  the  court,  where 
evidence  is  offered  which  may  become  material,  although  its 
materiality  is  not  yet  shown,  to  withhold  rulings  on  objec- 
tions to  such  evidence  to  a  later  stage  of  the  trial ;  and,  while 
the  party  objecting  has  the  right  to  a  ruling,  we  see  no  im- 
propriety in  the  court  postponing  its  ruling  for  the  time  be- 
ing. If,  therefore,  appellant  desired  to  secure  a  ruling 
on  the  admissibility  of  the  evidence  offered,  he  should  have 
asked,  at  a  later  stage  of  the  case,  that  his  objection  be  passed 
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upon;  and  had  the  court  then,  after  the  materiality  of  the 
evidence  had  been  settled  one  way  or  the  other  by  the  subse- 
quent development  of  the  case,  refused  to  make  rulings  on  the 
objections,  there  would,  no  doubt,  have  been  error  for  which 
reversal  might,  in  a  proper  case,  have  been  granted.  But  we 
do  not  find  that  there  was  prejudicial  error  in  refusing  to  rule 

on  the  admissiMlity  of  the  evidence  in  question  at 
6  the  time  it  was  offered.     We  reach  the  conclusion, 

therefore  that  the  property  in  controversy  was  not  sub- 
ject to  levy  under  the  execution  against  Petted,  but  was 
the  property  of  plaintiff,  and  therefore  that  the  levy  thereon 
by  the  sheriff  was  unlawful. — Affirmed. 


Matilda  Kitzman^  Appellant,  v.   Samuel  Kitz^ian,  Sr.    ^  ^ 


124    845 


Review  on  Appeal:    dibected  verdict:     Ahatracta.    To  enable  the 

1  appeUate  court  to  review  the  trial  court's  ruling  directing  a 
verdict  for  defendant,  the  abstract  must  contain  all  the  material 

3  evidence,  and  not  merely  eome  parts  of  the  evidence,  tending 
to  show  that  a  verdict  for  the  plaintiff  might  have  been  sus- 
tained. 

Denial  of  abstract:  Certification  of  record.  Under  supreme  court 
rule  22,  providing  that  on  a  denial  of  the  correctness  of  appel- 
lant's abstract  the  appellant  shall  sustain  it  by  a  certification  of 
the  record,  a  judgment  will  be  affirmed  where  it  Is  denied  that 

2  the  abstract  contains  all  the  material  evidence,  and  the  appel- 
'    -  lant  fails  to  certify  the  record,  and  the  transcript  does  not  con- 
tain all  the  testimony,    so    that   the    court   cannot    determine 
whether  or  not  tho  abstract  does  contain  all  the  material  evi- 
dence. 

Appeal  from  Mahaska  District    Court. — Hon.    John    T. 
ScoTT^  Judge. 

Friday,  December  20,  1901. 

Action  against  the  defendants  named,  and  other  de- 
fendants joined  with  him,  to  recover  damages  for  libel.     At 
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the  conclusion  of  all  the  evidence  introduced  for  both  plain- 
tiff and  defendants,  on  motion  of  defendants  the  court  di* 
rected  a  verdict  for  all  of  the  defendants  except  one  Steinke, 
and  as  to  him  submitted  the  case  to  the  jury;  whereupon  a 
verdict  was  returned  in  Steinke's  favor.  Plaintiff  appeals 
from  the  action  of  the  court  in  sustaining  the  motion  to  direct 
a  verdict,  so  far  as  it  related  to  the  defendant  named  in  this 
appeal.  — A  ffirmcd, 

Liston  McMillen  and  Carroll  &  Rice  for  appellant 

Byron  W,  Preston  and  T,  C,  Legoe  for  appellee. 

McClain,  J. — The  only  error  urged  is  the  action  of 
the  court  in  sustaining  the  motion  to  direct  a  verdict  To 
enable  us  to  review  this  ruling,  it  is  necessary  that  the  abstract 
contain  all  the  material  evidence  as  to  defendant's 
1  liability.     Under  the  rule  announced  in  Meyer  v. 

Ilovck,  85  Iowa,  319,  and  which  has  been  frequently 
adhered  to,  a  verdict  for  the  defendant  may  be  dire.?ted 
where  a  verdict  the  other  way,  under  the  evidence,  might 
properly  be  set  aside.  It  is  not  sufficient,  therefore,  to  re- 
quire a  reversal  of  the  ruling  of  the  court  in  directing  a 
verdict,  that  some  parts  of  the  evidence  of  some  witnesses 
tend  to  show  facts  that  might  sustain  the  verdict,  but,  if 
the  evidence  introduced  as  a  whole  would  not  sustain  the 
verdict,  then  the  motion  is  properly  panted.  Therefore, 
in  order  to  enable  this  court  to  rule  on  the  correctness  of  the 
action  of  the  lower  court  in  directing  a  verdict,  it  must  have 
before  it  all  the  material  evidence  bearing  on  the  issues.  In 
this  case  the  question  of  the  liability  of  the  defendant  seems 
to  have  been  involved  in  the  issues  as  to  the  liability  of  the 
other  defendants,  and  we  can  hardly  see  how  any  of  the 
evidence  in  the  case  could  be  excluded  from  consideration  in 
passing  upon  the  question  presented. 

While  this  court  prefers  to  dispose  of  the  cases  brought 
before  it  on  material  questions,  which  have  been  considered 
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in  the  lower  court,  it  is  sometimes  impossible  to  do  bo,  as  it 
it  is  in  this  case.  There  are  twelve  filings,  ten  of  which  re- 
late to  the  record,  either  by  way  of  presentation  thereof  or 
denial  of  the  correctness  of  such  presentation.  In  addition 
to  this,  there  is  a  motion,  accompanied  with  an  argument, 
to  strike  the  evidence  from  the  record,  and  finally  a  trans- 
cript From  the  various  documents  thus  presented  it  is  ex- 
tremely difficult  to  form  any  notion  as  to  the  actual  record 
of  the  trial.  Indeed,  this  has  proved  to  be  impossible,  and 
it  has  been  necessary  to  examine  the  transcript  at  length. 
It  is  needless  to  say  that  this  is  not  the  method  in  which 
cases  ought  to  be  presented  to  this  court,  and  we  are  unable 
to  see  any  reason  why  this  case,  which  is  a  simple  action  at 
law  to  recover  damages,  should  not  have  been  presented  in 
abstracts  and  arguments  so  that  it  could  have  been  readily 
disposed  of  on  the  merits.  The  attorneys  on  each  side  have, 
however,  by  wholesale  assertions  on  the  one  hand  that  cer- 
tain abstracts  contain  all  the  evidence  presented  in  the  lower 
court,  and  by  wholesale  denials  on  the  other  hand  of  every- 
thing shown  in  the  abstracts,  withheld,  as  far  as  possible, 
from  this  court  any  accurate  knowledge  of  the  case  as  tried. 
We  feel  justified  in  thus  reflecting  on  the  presentation  of 
the  case  on  each  side,  because  we  are  convinced  that  a  fair 

effort  on  either  side  to  get  the  merits  of  the  case  before 
2  us  would  have  obviated  much  of  the  difficulty.     It  * 

is  necessary,  however,  to  determine  where  lies  the 
primary  fault  in  this  method  of  presentation,  in  order  to  dis- 
pose of  the  appeal.  Counsel  for  appellant  filed  an  abstract 
which  sets  out,  very  briefly,  the  testimony  of  three  witnesses, 
atid  which  purports  to  contain  "all  the  evidence  introduced 
in  the  trial  of  the  cause.''  They  then  filed  an  amendment 
to  the  abstract,  setting  out  briefly  the  testimony  of  two  other 
witnesses,  without  stating  that  the  two  abstracts  together  con- 
tain all  the  evidence.  Thereupon  appellee's  counsel  filed 
an  additional  abstract,  alleging  that  eighteen  witnesses  tes- 
tified   upon    the    trial    whose    testimony    is    not    shown 
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in  the  transcript  and  that  the  witnesses  whose  testi- 
mony is  set  out  were  not  the  only  witnesses  who  testi- 
fied with  reference  to  the  issue  as  between  the  parties 
to  this  appeal.  Without  going  further  into  a  discussion  of 
the  record,  it  is  sufficient  to  say  that  it  thereupon  becanio 
necessary,  under  rule  22  of  this  court,  for  appellant  to  sus- 
tain her  abstract  by  a  certification  of  the  record,  and  thus 
show  that  such  abstract  did  contain  all  the  material  evidence 
necessary  to  enable  this  court  to  rule  on  the  questions  raised 
on  the  appeal.  If  it  appears  that  appellant  has  not  thus 
presented  in  her  abstract  all  the  evidence  which  it  is  neces- 
sary for  us  to  consider,  then  the  case  should  be  affirmed  with- 
out further  discussion ;  for  we  cannot  be  compelled  to  try 
the  case  on  the  transcript.  We  have  examined  the  transcript 
far  enough  to  ascertain  that  it  does  not  contain  the  evidence 
of  all  the  witnesses  who  testified  on  the  trial.  Therefore 
we  are  unable  to  know  w^hether  the  abstract  contains  all  the 
material  evidence  necessary  for  the  determination  of  this 
appeal.  Moreover,  it  affirmatively  appears  from  the  trans- 
cript that  it  does  not  show  the  names  nor  testimony  of  all 
the  witnesses  who  testified  in  the  case. 

We  do  not  wish  to  be  understood  as  requiring  that  all 
the  evidence  appearing  in  the  transcript  shall  be  presented 
to  us  in  the  abstract,  much  less  that  the  evidence  be  set  out, 
as  is  sometimes  done,  by  question  and  answer.  We  have  had 
frequent  occasion  to  feel  aggrieved  at  the  burden  imposed 
upon  the  court  by  the  unnecessarliy  voluminous  abstracts 
which  are  sometimes  filed,  but  in  this  case  it  is  so 
3  plain  that  counsel  for  appellant  has  simply  picked 

out  a  small  part  of  the  evidence,  which  has  been 
thought  in  itself  to  tend  to  show  liability  on  the  part  of  de- 
fendant^ instead  of  presenting  fairly  in  his  abstract  the  sub- 
stance of  all  the  evidence  on  that  question,  that  we  feel  justi- 
fied in  expressing  our  views  as  to  this  method  of  getting  cases 
before  this  court. 

In  view  of  the  condition  of  the  record  as  presented  in 
the  abstract,  the  case  is  affirmed. 
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Eugene  Lasher,  Appellee,  v.  Union  Central  Life  Insur- 
ance Company,  Appellant. 

Contracts:  agreement  not  to  borrow  monet  "elsewhere."  A  pro- 
vision in  a  note  limiting  the  right  to  make  payments  thereon 

1  before  maturity  to  money  not  "borrowed  in  whole  or  in  part 
elsewhere"  is  valid. 

Same:  Construction.  A  condition  attached  to  a  provision  of  a  note 
which  permits  the  making  of  partial  payments  thereon  in  any 
amount  at  any  time   before  maturity,  that  the   money  paid 

2  should  not  be  "borrowed,  in  whole  or  in  part,  elsewhere,"  ap- 
plies to  a  payment  in  full  before  maturity  as  well  as  to  partial 
payments,  for  the  provision  giving  the  right  to  make  payments 
and  the  condition  limiting  the  right  are  mutually  dependent; 
and  hence  the  payee  cannot  be  compelled  to  receive  payment  in 
full  before  maturity  where  the  maker  borrowed  a  part  of  the 
money  tendered  as  payment 

Debtor's  default:  Election  of  creditor  to  treat  debt  as  due.  A  cred- 
itor who  demands  payment  of  the  whole  of  an  indebtedness 
which  has  become  due  by  reason  of  the  default  of  the  debtor  in 

3  the  treatment  of  interest,  subject  to  a  requirement  that  the 
debtor  pay  back  the  interest  at  once,  which  is  done,  does  not 
elect  the  treat  the  indebtedness  as  due  so  as  thereafter  to  en- 
able the  debtor  to  pay  it,  contrary  to  the  terms  of  his  obligation. 

Appeal    from    HamiUon    District    Court. — Hon.     S.     M. 
Weaver,  Judge. 

Friday,  December  20,  1901. 

Suit  in  equity  to  cancel  a  note  and  mortgage  given  by 
plaintiflf  to  defendant  on  the  ground  that  plaintiff  had  ten- 
dered the  full  amount  due  thereon  before  bringing  suit.  The 
defense  was  that  the  notes  had  not  matured  when  tender 
was  made.  The  trial  court  granted  the  relief  asked,  and  de- 
fendant appeals. — Reversed. 

Connor  &  Weaver  for  appellant 

TF.  «7.  Covil  for  appellee. 
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Deemer,  J. — From  an  opinion  filed  by  the  trial  court 
we  extract  the  following  statement  of  facts,  which  are  prac^ 
tically  agreed  to  by  the  respective  parties:  In  the  year  1892 
the  plaintiff  obtained  a  loan  of  $2,000  from  the  defendant, 
giving  therefor  his  promissory  note  secured  by  mortgage 
npon  the  court  by  the  unnecessary  voluminous  abstracts 
note  the  principal  debt  was  made  payable  10  years  after 
date,  with  interest  annually  at  7  per  cent,  subject,  however, 

to  a  condition  expressed  in  the  following  words: 
1  ''This  note  is  executed  upon  the  condition  that  partial 

payments  in  any  amount  at  any  time  will  be  received, 
and  that  the  interest  will  be  rebated  from  the  date  of  such 
payments.  This  condition  is  waived  provided  the  matured 
indebtedness  has  not  been  paid  as  agreed,  the  maker's  total 
indebtedness  is  not  being  reduced,  or  providing  the  money 
tendered  is  borrowed  in  whole  or  in  part  elsewhere."  On 
the  1st  day  of  April,  1899,  the  plaintiff  paid  all  the  interest 
accrued  on  said  loan  to  that  date,  and  tendered  to'  the  de- 
fendant the  full  amount  of  the  principal,  which  tender  was 
refused;  and  this  suit  is  brought,  continuing  such  tender, 
and  demanding  a  cancellation  of  the  mortgage.  It  is  alleged 
by  defendant  in  answer,  and  admitted  by  plaintiff  on  tha 
trial,  that,  of  the  $2,000  tendered  in  payment  of  the  note, 
$1,000  was  borrowed  by  said  plaintiff  from  some  person 
other  than  the  defendant  Under  the  admitted  facts,  is 
plaintiff  entitled  to  maintain  this  action?  It  should  also 
be  stated  that  not  only  did  the  note,  by  its  terms,  become 
payable  10  years  after  date,  but  it  recited  that  coupon  notes 
representing  the  interest  from  date  to  maturity  were  at- 
tached. Attached  to  tho  note  were  11  coupons,  all  except 
the  last  maturing  on  tho  1st  day  of  April  in  each  year  after 
the  making  of  the  note,  down  to  and  including  April  1,  1902, 
and  the  last  maturing  November  23,  1902.  The  condition 
appearing  on  the  face  of  the  note  is  valid.  Skene- 
berger  v.  Insurance  Co.,  114  Iowa,  578.     And  the  only  point 

now  presented  is  the  proper  construction  of  this  con- 
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2  dition.     PlaintiflF  contends  that  it  does  not  apply  to 

a  payment  in  full;  that  he  eoidd  make  that  at  any 
time  and  from  any  fund,  no  matter  when  or  how  procured ; 
and  that,  in  any  event,  the  waiver  referred  to  in  the  con- 
tract is  an  independent  covenant,  not  binding  on  him,  or,  if 
binding,  that  it  did  not  prevent  his  making  full  payment  at 
any  time  he  chose.  We  do  not  think  this  a  proper  construction 
of  the  instrument.  Primarily,  the  loan  was  for  10  years.  But 
for  the  condition  referred  to,  plaintiff  could  not  insist  on  de- 
fendant's receiving  the  whole  or  any  part  of  the  loan  until 
the  expiration  of  the  full  term.  If,  then,  this  condition 
simply  applies  to  partial  pa^anents,*  he  had  no  right  to  insist 
on  defendant's  taking  the  money  before  the  maturity  of  the 
loan.  If  it  applies  to  a  payment  of  the  full  amount,  then 
the  waiver  applies  to  a  like  amount,  for  the  condition  and 
the  so-called  waiver  are  manifestly  mutual  and  dependent 
covenants.  It  will  not  do  to  say  that  the  condition  as  to 
payment  relates  to  payments,  in  whole  or  in  part,  but  that 
the  waiver  applies  only  to  partial  payments,  for  this  would 
be  a  plain  perversion  of  the  language  used.  The  whole  con- 
dition is  waived,  provided  the  matured  indebtedness  is  not 
paid  as  agreed,  or  the  maker's  total  indebtedness  is  not  being 
reduced,  or  the  money  tendered  is  borrowed,. in  whole  or  in 
part,  elsewhere.  Claim  is  made  that,  if  defendant  is  paid 
in  full,  it  can  have  no  possible  interest  in  this  matter.  But 
we  do  not  think  this  is  true.  Defendant  was  interested,  as 
all  investors  are,  in  having  its  money  drawing  interest 
Long  time  loans  are  always  to  be  preferred  by  judicious 
money  loaners.  To  enable  the  borrower  to  pay  from  his 
accumulated  surplus,  it  inserted  the  provision  on  which  the 
plaintiff  relies,  and,  to  save  its  security,  provided  that  pay- 
ments would  only  be  received  on  certain  conditions.  Mani- 
festly, one  of  the  reasons  for  the  last  condition  was  to  prevent 
the  borrower  from  going  to  some  one  else  and  securing  a 
loan  at  a  lower  rate  of  interest,  and  with  the  proceeds  pay- 
ing the  notes  he  had  heretofore  executed  to  the  lender.    This 
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was  by  no  means  a  one  sided  proposition.  Defendant  was 
obliged  to  let  the  plaintiff  have  the  money  for  the  full  term 
of  10  years  at  the  rate  of  7  per  cent  interest,  no  matter  how 
high  the  interest  rates  might  become  during  this  period; 
and  plaintiff,  on  his  part,  agreed  to  pay  that  rate  of  interest 
during  the  full  term  of  the  loan  unless  he  could  lay  by  from, 
his  own  earnings  or  from  the  sale  of  property  enough  to 
make  partial  or  complete  payments  is  provided  in  the  note. 
Having  conceded  that  he  borrowed  part  of  the  money  ten- 
dered from  some  one  other  than  the  defendant,  he  had  no 
right  to  insist  that  defendant  take  it  and  cancel  his  obli- 
gation. Authorities  need  not  be  cited  to  the  point  that  a 
condition  must  be  read  as  a  whole,  and  that  the  promises, 
therein  contained  are  mutual  and  dependent  Each  con- 
tains the  consideration  for  the  other,  and  they  are  not  inde- 
pendent in  terms.  See,  however,  Clark,  Contract  rule  275. 
The  waiver  l*elates  to  the  whole  condition,  and,  as  we  have 
already  said,  if  the  condition  does  not  apply  to  payments 
in  full,  the  plaintiff  had  no  right  to  make  pajnnent  until 
the  note  matured  according  to  its  terms.  If  this  be  not  true, 
then  plaintiff  had  the  right  to  pay  the  entire  loan,  the  next 
month  after  he  received  it,  with  money  borrowed  from  some 
one  else  who  would  give  him  a  lower  rate  of  interest  than 
he  had  contracted  to  pay  defendant  Surely  this  is  not  a 
proper  construction  of  the  contract,  and  it  certainly  was  not 
the  intent  of  the  parties  that  it  should  have  this  construc- 
tion. Effect  must  be  given  all  the  provisions  of  the  note. 
The  fii*st  promise  is  to  keep  the  money  for  the  full  term  of 
10  years,  and  pay  interest  thereon  at  the  rate  of  7  per  cent. 
But  for  the  provision  to  which  we  have  referred,  the  plaintiff 
would  have  no  right  to  insist  on  the  lenders  taking  the  whole 
or  any  part  of  the  principal  sum  until  the  expiration  of 
the  full  10  years.  This  condition  also  embodies  a  provision 
which  we  have  heretofore  held  valid,  and,  unless  that  pro- 
vision was  also  complied  with,  plaintiff  had  no  right  to 
make  payments  either  partial  or  full. 
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11.     One  other  proposition  is  argiied,  and  that  is  that 
defendant  elected  to  treat  the  whole  amount  due  on  account 
of  plaintiff's  failure  to  pay  installments  of  interest  in  accord- 
ance with  a  provision  of  the  mortgage,  and  is  now 
8  estopped  from  relying  upon  the  provision  of  the  con- 

tract    This  contention  is  based  on  some  correspond- 
ence between  the  parties,  which  we  here  quote : 

Clark,  the  treasurer  of  the  defendant  company,  wrote 
plaintiff  a  letter  as  follows: 

"Mr.  Eugene  Lasher,  Webster,  Iowa — Dear  Sir:  I 
am  informed  that  you  have  failed  to  pay  installment  note 
of  $20.25,  due  March  1,  1897,  under  your  policy,  No. 
A666,467  for  $1*950,  expiring  May  9th,  1900,  and  indorsed 
payable  to  this  company  in  event  of  loss.  I  have  just  re- 
mitted to  the  Continental  Insurance  Company,  Chicago,  Il- 
linois, for  the  same,  and  charged  amount  against  your  mortr 
gage.  Your  failure  to  pay  the  same  when  due  violated  the 
conditions  of  your  mortgage,  and  the  entire  indebtedness 
secured  thereby  becomes  due  and  collectible.  I  now  demand 
payment  thereof.  I  beg  to  say,  however,  that  I  will  waive 
the  collection  of  the  indebtedness  under  above  demand  if 
you  will  remit  the  $29.25  to  this  office,  with  interest,  at  once. 
Yours,  respectfully,  J.  E.  Clark,  Treasurer." 

This  was  on  March  16,  1897.  On  March  18th  of  the 
same  year  plaintiff  remitted  the  amount  called  for  in  Clark's 
letter,  and  wrote  the  company  this : 

'"Webster  City,  Iowa,  March  18th,  1897.  Union  Cen- 
tral Insurance  Company — Gents :  I  inclose  draft  for  $30.77 
in  payment  of  installment  note  due  March  1st. . .  .$29  26 

Int     1  52 


$30  77'^ 
Defendant  did  nothing  further  about  the  matter  except 
to  receive  the  1897,  1898,  and  1899  installments  of  interest^ 
which  plaintiff  remitted  in  due  season.    From  this  it  is  per- 
fectly cleaj*  that  the  conditions  imposed  upon  plaintiff  were 
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met,  and  thaib  defendant  did  not  elect  to  treat  the  whole 
amount  due.  Our  conclusions  do  not  accord  with  those  of 
the  trial  courts  in  that  we  find  there  was  no  such  tender  as 
will  discharge  the  notes  and  mortgages,  and  no  election  on 
the  part  of  defendant  to  treat  the  whole  amount  due  because 
of  failure  to  pay  an  interest  installment  The  case  is  re- 
manded for  a  decree  in  harmony  with  this  opinion,  or,  at 
defendant's  election,  it  may  have  such  a  decree  in  this  court 
— Eevebsed. 


Henby  Lund  v.  Henry  Tyler^  Appellant 

115    236 

el24J^  Assault:      AGREEME^^T  TO  FIGHT  NO  DEFENSE  TO  DAMAGES.     In  an  actlOD 

115  ^  to  recover  damages  for  an  assault,  the  fact  that  plaintiff  chal- 

fr — 294j  ^    lenged  defendant  to  the  combat  used  insulting  language,  and 

by  words  and  actions  invited  the  fight  is  no  defense. 

Measure  of  Damages:  Loss  of  time  from  the  business  of  fishing. 
Where  plaintiff  in  an  action  for  damages  for  assault  was  en- 
2  gaged  in  fishing  for  a  living,  and  testified  that  he  had  lost  two 
week's  time  in  consequence  of  his  injuries,  the  business  was  not 
of  such  speculative  character  as  to  render  evidence  of  the  rea- 
sonable worth  of  plaintiff's  time  inadmissible. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe, 

Judge. 

Saturday^  December  21,  1901. 

Action  to  recover  damages  for  assault  and  battery. 
Verdict  and  judgment  for  plaintiff.  Defendant  appeals. — 
Affirmed. 

Hayes  &  Schuyler  for  appellant 

T.  TF.  Hall  for  appellee. 

McClain,  J. — There  was  evidence  tending  to  show  that 
at  the  beginning  of  the  fight  which  resulted  in  the  injury  to 
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plaintiff,  the  plaintiff  had  challenged  the  defendant  to  combat, 
using  insulting  language  in  doing  so;  and  the  principal  com- 
plaint of  appellant  is  of  the  refusal  of  the  trial  court  to 
instruct  that  if  plaintiff,  by  his  actions  and  words,  invited 
the  fight  m  which  he  was  injured,  he  cannot  recover  dam- 
ages for  such  injuries.  There  seems  to  be  some  authority 
for  such  a  proposition,  and  counsel  for  appellant  have  cited 
Oatbraith  v.  Fleming,  60  Mich.  408  (27  N.  W.  Hep. 

1  583);  Smith  v.  Simon,  69  Mich.  481    (37    N.    W. 
Rep.  518).     But  the  weight   of    authority    is    that, 

where  a  combat  involves  a  breach  of  the  peace,  the  mutual  con- 
sent of  the  parties  thereto  is  to  be  regarded  as  unlawful, 
and  as  not  depriving  the  injured  party,  or,  for  that  matter, 
each  injured  party,  from  recovering  damages  for  injuries 
received  from  the  unlawful  acts  of  the  other.  Shay  v. 
Thompson,  59  Wis.  540  (18  N.  W.  Eep.  473,  48  Am.  Kep. 
538)  ;  Stout  v.  Wren,  8  N.  a  420  (9  Am.  Dec.  653)  ;  Mc- 
Cue  r.  Klein,  60  Tex.  168  (48  Am.  Eep.  260)  ;  State  v, 
Bumham,  56  Vt  445  (48  Am.  Rep.  801).  This  view  of 
the  law  is  stated  without  qualification  in  Cooley,  Torts  (2d 
Ed.)  187.  Insulting  conduct  and  language  of  the  plaintiff 
towards  the  defendants  might,  no  doubt,  have  been  considered 
in  mitigation  of  damages,  if  so  pleaded;  but  that  question 
was  not  presented  in  the  lower  court. 

Plaintiff,  as  a  witness,  testified  that  at  the  time  of  the 
injury  he  was  engaged  in  fishing  for  a  living,  and  that  he 
lost  two  weeks'  time  in  consequence  of  defendant's  acts.    Ap- 
pellant argues  that  plaintiff  was  improperly   allowed 

2  to  answer  as  to   the   reasonable  worth   of   his   time. 
Certainly  plaintiff  might  recover  for  loss  of  earnings 

during  the  tima  The  business  was  one  involving,  not  spec- 
ulative profits,  but  mainly  the  personal  efforts  of  the  plaintiff, 
the  profits  in  which  could  be  considered  as  earnings,  and 
therefore  loss  of  time  therein  might  be  shown  as  resulting  in 
loss  of  earnings.  Kinney  v.  Crod'cr,  18  Wis.  82.  It  seems 
to  ufl  that  the  question  properly  called  for  an  answer  as  to 
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what  plaintiff's  reasonable  earnings  during  such  time  would 
have  been.  If  defendant  desired  more  specific  information, 
he  could  have  secured  it  by  cross-examination. 

Other  objections  to  evidence  seem  to  us  not  to  raise  any 
question  on  which  a  discussion  of  the  law  vrould  be  profitable. 
— Affirmed. 


115    288 

llLiZll       Laura    Mallow    v.    Simon    Walker,    Appellant     John 
mj87  C.  Stevenson,   Administrator  of  the  Estate  of  Gam- 

1^  ^1  aliel  Walker,  deceased,  v.  Simon  Walker,  Appellant 

la'^  John  Mallow,  Appellant,  v.  J.  C.  Stevenson,  Ad- 

^~^  ministrator,  substituted  for  Gamaliel  Walker,  deceased. 

Simon  Walker,  substituted  for  Gamaliel  Walker, 
deceased,  v.  Johh  Mallow,  Appellant. 

Fraudulent  Conveyances:   considebation  of  future  support.  Where 
•  6    one  conveys  aU  his  property  in  consideration  of  future  support, 
such  conveyance  is  invaUd  as  to  his  creditors. 

Administrator  may  set  aside.  The  administrator  of  an  estate  may 
7  sue  decedent's  grantee  to  set  asdde  a  conveyance  as  in  fraud 
of  creditors. 

Necessity  of  reducing  claim  to  judgment.  In  an  action  by  an  ad- 
ministrator to  set  aside  the  voluntary  conveyance  of  his'  in- 
testate, which  renders  his  estate  insufficient  to  pay  the  debts 
of  the  intestate,  it  is  not  necessary  that  the  creditors  who  are 
prejudiced  by  such  conveyance  should  have  already  reduced 
their  claims  to  judgment 

Grantee  entitled  to  surplus  above  debts.    Where  a  conveyance  by 

deceased  of  all  his  property  in  consideration  of  future  support 

9    had  rendered  him  insolvent,  so  that  the  conveyance  was  invalid 

as  to  his  creditors,  the  grantee  was  entitled  to  the  residue  of 

the  property  after  the  payment  of  the  debts. 

Evidence:  personal  transactions  with  a  decedent.  Code,  section 
4604,  declares  that  no  party  to  an  action  nor  one  interested  in 
the  event  shall  be  examined  as  a  witness  as  to  any  transaction 
between  him  and  one  deceased  against  the  executor,  admini- 
4  strator,  heir,  next  of  kin,  assignee,  legatee,  devisee,  or  sur- 
vivor. Held,  that  the  statute  does  not  prevent  a  witness  from 
testifying  as  to  a  conversation  between  deceased  and  another  in 
tlie  presence  of  the  witneES,  In  which  the  witness  took  no  part 
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Proof  of  agreement  to  pay  for  board.  Deceased  and  his  wife  went 
to  live  with  their  daughter  and  her  husband  under  an  arrange 
ment  whereby  deceased  was  to  build  an  addition  to  the  house, 

1  and  furnish  a  part  of  the  family  expenses,  which  arrangement 
was  carried  out  until  the  death  of  deceased's  wife,  from  which 
time  he  continued  to  live  with  the  daughter,  without  paying 
board  or  furnishing  supplies.    He  often  stated  that  the  daugh- 

6  ter*s  family  would  be  paid  for  his  keeping,  and  the  daughter 
testified  to  such  conversations  between  her  father  and  her  hus- 
band. Held,  sufficient  to  show  that  the  son-in-law  and  daugh 
ter  were  to  receive  compensaV.on  for  deceased's  board. 

Mental  incapacity:  Destruction  of  will.  Where  a  testator  de- 
stroys his  will,  and  executes  a  deed  to  one  other  than  the  de- 

1  visee,  because  of  the  formation  of  a  sudden  unjustifiable  anti- 

2  pathy  to  the  devisee,  it  is  insufficent  to  show  mental  incapacity. 

Undue  influence:     Burden  of  proof.    Where  one  seeks  to  establish 

3  undue  Infiuence,  in  order  to  set  aside  a  will  or  conveyance,  the 
burden  of  proof  is  on  him. 

Degree  and  char<icter  of  proof  required.     Where  one  seeks  to  set 
aside  a  conveyance  on  the  ground  of  undue  infiuence,  the  evl- 
3    dence  must  show  an  infiuence  so  great  as  to  overcome  the  will 
of  the  grantor  or  testator. 

Same,    It  must  be  shown  that  the  undue  infiuence  was  exercised  at 
3    the  time  the  act  referred  to  was  done. 

Same,     That  the  deed   was  executed   by   reason  of   the  influence 
3    resulting  from  affection  is  insufficient  of  the  free  agency  of  the 
testator  or  grantor  be  not  impaired. 

Sam^.     That  the  distribution  made  by  a  testator  of  his  property 
3    among  his  children  by  a  deed  is  unreasonable  or  unjust,  does 
not  alone  establish  undue  infiuence. 

Prior  declarations  of  testator.    Prior  declarations  of  an  intention  of 
3    a  testator  contrary  to  a  subsequent  disposition  by  deed  cannot 
be  shown  to  establish  undue  influence  as  to  the  disposition 
made. 

Presumptions  concerning  parent  and  child.    Where  a  deed  is  at- 
tacked on  the  ground  that  the  provision  was  obtained  by  un- 
due influence,  the  fact  that  the  provision  was  between  a  parent 
3    and  a  child  raises  no  presumption  that  it  was  the  result  of  un- 
due influence. 

Appeal  from  Buchanan  District  Court.— r^oN.  Franklin 
C.  Platt,  Judge. 
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Satueday,  Decemkeb  21,  1001. 

These  four  actions,  affecting  the  distribution  of  the 
property  of  Gamaliel  Walker,  now  deceased,  were,  by  agree- 
ment, consolidated,  and  tried  as  one  equitable  action,  and 
a  decree  was  rendered  adjusting  the  various  claims  of  the 
parties.  The  real  parties  in  interest  are  John  and  Laura 
Mallow  on  the  one  side  and  Simon  Walker  on  the  other.  The 
decree  was  in  some  respects  favorable  to  one  side  in  the 
general  controversy,  and  in  other  respects  favorable  to  the 
other,  and  both  sides  appeal.  Walker  will  be  treated  as  ap- 
pellant— Reversed. 

Holman  &  French  and  E.  E.  Hasner  for  appellant 
Cook  &  Leach  for  appellee. 

McClain^  J. — Gamaliel  Walker  died  December  21, 
1898,  having  attained  the  age  of  nearly  82  years,  and  leav- 
ing, as  his  estate,  one  40-acre  tract  of  land  and  a  small 

amount  of  personal  property.  For  some  years  prior 
1  to  August,   1898,  he  had  lived  with   his  daughter, 

Laura  Mallow,  and  her  husband,  John,  both  of  thcni 
parties  in  these  proceedings.  In  that  month,  however, 
he  left  the  home  of  the  Mallows,  and  went  to  live 
with  his  son,  Simon  (the  appellant),  ,  and  wife. 
While  living  with  the  Mallows,  Gamaliel  Walker 
had  made  a  will  devising  the  40-acre  tract  of  land 
above  referred  to,  and  which  was  then  in  possession  of  the 
Mallows,  to  his  daughter,  Laura,  but  immediately  after  leav- 
ing the  home  of  the  Mallows  he  withdrew  this  will  from  the 
office  of  the  clerk  of  the  district  court,  where  it  had  been  de- 
posited, and  destroyed  it  and  thereafter  executed  to  Simon 
a  deed  to  the  40  acres,  in  consideration  of  support  for  Ae 
balance  of  his  life  and  $200  to  be  paid  to  a  grandchild.  Be- 
fore the  death  of  Gamaliel  Walker,  action  of  replevin  was 
commenced  in  his  name  against  John  Mallow  to  recover  pos- 
session of  a  promissory  note  executed  by  said  John  Mallow 
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to  Gamaliel  Walker  for  $400  of  borrowed  money,  which,  note 
it  was  alleged  was  wrongfully  in  tl%e  possession  of  said  Mal- 
low. Afterwards  Simon  Walker,  claiming  under  an  assign- 
ment of  the  note  from  his  father,  was  substituted  as  plaintiff 
in  this  action.  Another  action  was  brought  by  John  Mallow 
against  Gamaliel  Walker  to  recover  a  balance  of  about 
$1,200  on  an  account  for  boarding  the  latter  and  two 
grandchildren,  and  for  small  sums  of  money  advanced.  In 
this  action  a  counterclaim  was  interposed  by  the  defendant 
therein  for  money  advanced  at  various  times  to  the  plaintiff 
to  an  amount,  in  the  aggregate,  of  about  $2,800.  In  this 
action  J.  C.  Stevenson,  as  administrator  of  the  estate 
of  Gamaliel  Walker,  deceased,  was,  after  the  death  of 
the  latter,  substituted  as  defendant  Laura  Mallow, 
after  the  death  of  Gamaliel  Walker,  institute'd  a  suit 
to  have  the  deed  to  the  40  acres  from  her  father 
to  Simon  set  aside  as  executed  without  sufficient  men- 
tal capacity  and  under  undue  influence,  basing  her  right  of 
action  on  her  claimed  interest  in  the  property  to  the  extent 
of  one-third  as  heir.  Finally,  Laura  Mallow,  then  administra- 
trix of  her  father^s  estate,  broughtsuit  as  such  administratrix 
to  have  the  said  deed  set  aside  on  the  same  ground,  and  on 
the  further  ground  that  it  was  fraudulent  and  void  against 
creditors,  and  asked  that  the  property  be  subjected  to  the 
payment  of  claims  against  the  estate,  including  the  claim  of 
John  Mallow  for  the  balance  of  accoimt  above  referred  to. 
In  this  last  suit  Jolm  C.  Stevenson,  who  was  appointed  ad- 
ministrator instead  of  Laura  Mallow,  was  substituted  as 
plaintiff. 

From  the  foregoing  very  brief  statement  it  is  apparent 
that  all  the  controversies  involved  in  these  four  suits  are 
really  between  John  and  Laura  Mallow  on  the  one  side  and 
Simon  Walker  on  the  other,  and  they  will  be  treated  as  the 
adverse  parties.  It  is  also  apparent  that  these  controversies 
grow  out  of  injured  feelings,  as  well  as  injury  to  property 
Vol.  115  Ia— 16 
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rights,  and  that  their  solution  depends  to  a  considerable 
extent  upon  evidence  of  transactions  with  a  person  deceased, 
and  upon  the  competency  of  the  deceased,  an  old  and  infirm 
man,  to  make  disposition  of  his  property  as  between  his 
heirs;  and  involve  the  further  question  whether  such  dis- 
position was  of  his  own  free  will  or  under  undue  influence. 
The  conclusions  we  have  reached  are  by  no  means  entirely 
satisfactory  to  us,  and  yet  they  are  adopted,  in  the  belief 
that  they  approximate,  as  nearly  as  practicable  under  the  law 
and  the  evidence,  to  the  administration  of  abstract  justice. 
We  shall  set  them  out  as  briefly  as  possible. 

I.  There  is  much  evidence  relating  to  the  mental  ca- 
pacity of  Gamaliel  Walker  at  the  time  he  destroyed  his  will 
and  executed  the  deed  to  Simon.  Without  discussing  it^  we 
have  to  say  that  we  agree  with  the  conclusion  of  the  lower 
court  in  the  holding  that  want  of  mental  capacity  was  not 
shown.  Gamaliel  Walker  seems  to  have  had  sufficient  mind 
to  determine  for  himself  what  he  wanted  to  do,  and  to 
carry  out  his  purposes  with  reference  to  the  disposition  of 
what  property  remained  to  him,  and  it  is  not  for  us  to  pass  ' 

upon  the  reasonableness  of  such  disposition.       His 

2  antipathy  to  the  Mallows,  which  seems  to  have  been 
suddenly  formed,  may  have  been  justified ;  and,  even 

if  unjustified,  would  not  show  mental  incapacity.  The  owner 
of  property,  having  the  right  to  make  such  disposition  of  it 
as  he  sees  fit,  is  not  accountable  to  any  one  with  reference  to 
the  motive  which  lead  him  to  act 

II.  As  to  the  claim  that  the  deed  was  procured  by 
Simon  from  his  father  by  undue  influence,  it  is  sufficient  to 
say  that  no  evidence  of  any  such  undue  influence  appears. 

The  burden  of  proof  is  on  the  party  seeking  to  estab- 

3  lish  the  fact  of  undue  influence  for  the  purpose  of 
having  a  conveyance  or  a  will  set  aside,  and  the  evi- 
dence must  show  that  the  influence  was  such  as  to  over- 
come the  will  of  the  grantor,  and  to  destroy,  to  some  extent 
at  least,  his  free  agency.     McTntire  v.  McConn,  28  Iowa, 
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480;  Orr  v.  Penningtion,  93  Va.  268  (24  S.  E.  Eep.  928). 
And  it  must  appear  that  the  undue  influence  was  exercised 
at  the  time  the  act  referred  to  was  done.  Hersier  v.  Herster, 
122  Pa.  St  239  (16  Atl.  Eep.  342,  9  Am.  St  Eep.  95). 
"The  fact  that  the  act  was  done  by  reason  of  the  influence 
resulting  from  affection  or  attachment,  or  a  mere  desire  to 
gratify  the  wishes  of  another,  if  the  free  agency  of  the  party 
is  not  impaired,  does  not  affect  the  validity  of  the  act" 
Orr  V.  Pennirigton,  supra.  The  mere  fact  that  the  distri- 
bution made  by  a  parent  of  his  property  among  his  children 
appears  unreasonable  or  unjust  will  not  alone  establish  undue 
influence,  and  prior  declarations  of  an  intention  contrary  to 
the  subsequent  disposition  cannot  be  shown  to  establish  undue 
influence  in  respect  to  the  disposition  finally  made.  Muir 
V.  MilleTj  72  Iowa,  585.  And  see  Pooler  v.  Cristman,  145 
IlL  405  (34  N.  E.  Eep.  57).  The  mere  fact  that  the  provi- 
sion complained  of  is  one  onade  as  between  a  parent  and  child 
will  not  give  rise  to  the  presumption  that  it  was  the  result 
of  undue  influence.  While  a  conveyance  from  a  child  to  a 
parent  may  sometimes  be  deemed  presumptively  invalid  by 
reason  of  the  influence  which  the  parent  is  supposed  to  have 
over  the  child  while  occupying  toward  him  a  confidential  re- 
lation, this  does  not  apply  when  the  conveyance  \s  from  the 
parent  to  the  child.  Bauer  v.  Bauer,  82  Md.  241  (33  Atl. 
Rep.  643) ;  McColloch  v.  Campbell  49  Ark.  367  (5  S.  W. 
Rep.  590)  ;  Chambers  v.  Brady,  100  Iowa,  622.  Ev^n  if  it 
appears  that  a  deed  or  will  is  executed  at  the  suggestion  or 
request  of  the  grantee  or  devisee,  and  is  prompted  by  the 
influence  which  such  person  has  acquired  by  business  confi- 
dence, or  the  showing  of  an  affectionate  regard,  this  will  not 
prove  undue  influence,  unless  the  freedom  of  the  will  has 
been  in  some  way  impaired  or  destroyed.  Orr  v.  Penning- 
ton, 93  Va.  268  (24  S.  E.  Eep.  928) ;  Chambers  v.  Brady, 
100  Iowa,  622;  McCulloch  v.  Campbell,  49  Ark.  367  (5  S. 
W.  Eep.  590).  The  conveyance  to  Simon  is  not  shown,  there- 
fore, to  be  invalid  on  account  of  undue  influence. 
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III.     As  to  the  claim  of  John  Mallow  for  boarding 

Ganjaliel  Walker  from  1892  to  1898,  the  facts,  as  far  as  we 

can  discover  them  from  the  competent  evidence,  are 

4  substantially  as  follows:     Some  time  prior  to  1892 
Gamaliel  Walker  and  his  wife  went  to  live  with  John 

and  Laura  Mallow,  imder  an  arrangement  by  which  Gamaliel 
Walker  was  to  build  an  addition  to  the  Mallow  house,  and 
furnish  a  part  of  the  joint  family  expenses;  and  this  arrange- 
ment was  carried  out  until  the  death  of  Mrs.  Walker  in  1892. 
From  that  time  on  Gamaliel  Walker  continued  to  live  with 
the  Mallows,  so  far  as  it  appears,  without  paying  board,  or 
furnishing  supplies  for  the  family,  stating  to  various  persons 
that  the  ^Mallows  would  be  paid  for  his  keeping.  John  Mal- 
low testifies  as  to  conversations  between  his  wife  and  her 
father,  and  Laura  Mallow  as  to  similar  conversations  be- 
tween her  father  and  her  husband,  in  which  this  arrange-' 
met  was  made  quite  specific,  and  the  devise  of  the  40  in  con- 
troversy in  this  case  to  Laura  Mallow  was  referred  to 

5  as  furnishing  the  compensation  for  board.     The  tes- 
timony of  Jclin  and  Laura  Mallow,  respectively,  as  to 

the  conversation  with  Gamaliel  '\v"aik^r,  is  objected  to  as 
prohibited  under  Code,  section  ^04,  V-i,ause  relating  to  per- 
sonal transactions  or  communications  with  a  person  deceased ; 
but  each  witness  testifies  to  statements  in  conversations  be- 
tween deceased  and  the  other,  in  the  presence  of  the  wit- 
ness, and  in  which  the  witness  took  no  part,  and  such  testi- 
mony is  competent  Einisha  v,  Tomash,  98  Iowa,  510; 
Auchampaugh  v.  Schmidt,  77  Iowa,  13.  In  the  face  of  these 
direct  statements  of  the  witnesses  we  do  not  feel  justified 
in  excluding  what  they  say.  There  is  some  testimony  on 
the  part  of  John  Mallow  with  reference  to  conversations 
between  himself  and  Gamaliel  Walker  which  cannot  be  con- 
sidered,   but   we    think    that    from    competent  ev- 

6  idence  it  appears  that  it  was  the  understanding  of 
Gamaliel   Walker  that  the  Mallows   should  receive 

compensation  in  some  form  for  his  board,  and  John  Mallow 
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is  therefore  entitled  to  be  paid  out  of  the  estate  of  Gamaliel 
Walker  for  the  reasonable  value  of  the  board  and  care  which 
the  latter  received.  As  bearing  on  this  question,  see,  without 
further  discussion,  Van  Sandt  v,  Cramer,  GO  Iowa,  424; 
Bidler  v.  Ridler,  93  Iowa,  347 ;  Id.,  103  Iowa,  470 ;  Mc- 
Garvy  t\  Roods,  73  Iowa,  363.  It  is  diflBcult,  under  the 
evidence  to  fix  any  value  for  the  services  thus  rendered.  Dur- 
ing part  of  the  time,  undoubtedly,  Gamaliel  Walker  was 
quite  helpless  by  reason  of  old  age  and  sickness,  but  it  does 
not  appear  that  this  condition  existed  throughout  the  entire 
six  years.  For  part  of  the  time  no  doubt  the  charge  of 
$4  per  week  would  be  reasonable,  but  that  is  more  than 
appears  to  have  ordinarily  paid  for  board  in  that  neighbor- 
hood. We  think  that  if  we  allow  $3  per  week  we  give  all 
that  the  services  were  reasonably  worth,  and  on  this  account 
John  Mallow  is  entitled  to  $1,020.  We  find  no  competent 
evidence  that  the  estate  of  Gamaliel  Walker  is  liable  for 
the  board  of  the  grandchildren  during  that  time,  nor  for 
sums  of  money  claimed  to  have  been  advanced  as  charged  in 
John  Mallow's  account  As  a  credit  on  this  account,  the 
estate  is  entitled  to  the  rental  value  of  the  40  acres  above 
referred  to,  which  we  find  to  have  been  $65  per  year, — in  all, 
$390, — leaving  a  balance  of  $630.  As  to  the  counterclaim 
interposed  by  Gamaliel  Walker  when  this  claim  was  made 
against  him,  after  he  had  left  the  Mallows,  and  was  residing 
with  Simon  Walker,  we  do  not  find  that  the  items  are  estab- 
lished by  any  competent  evidence.  There  is  much  testi- 
mony relating  to  the  estate  of  Gamaliel  Walker's  financial 
affairs  during  these  years,  and  it  is  contended  in  behalf  of 
the  estate  that  he  had  considerable  money  and  personal  prop- 
erty when  he  lived  with  the  Mallows,  and  that  none  of  it 
remained  at  the  time  of  his  death ;  but  we  cannot  infer,  in 
the  absence  of  any  evidence,  that  this  money  and  other  per- 
sonal property  was  turned  over  to  either  John  or  Laura  Mal- 
low, and,  in  the  absence  of  any  direct  evidence  of  payment, 
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we  must  hold  that  there  are,  no  payments  or  offsets  to  be 
deducted 

IV.  While  the  conveyance  of  the  land  in  question 
from  Gamaliel  Walker  to  his  son,  Simon,  was  not  invalid, 
as  we  have  already  indicated,  on  the  ground  of  men- 
tal incapacity  or  undue  influence,  yet  inasmuch  as 
Gamaliel  Walker  had  practically  no  other  property  from 
which  his  debts  could  be  paid,  this  conveyance  was,  in  point 
of  law  invalad  as  to  his  creditors.     That  a  convey- 

7  ance  by  an  insolvent  in  consideration  of  future  sup- 
port is  void  80  far  as  it  puts  the  properly  of  the 

grantor  out  of  the  reach  of  creditors,  is  well  settled.  Strong 
V.  Lawrence,  58  Iowa,  55;  Oraham  v.  Rooney,  42  Iowa, 
567;  Woodall  v.  Kelly,  85  Ala,  368  (5  South.  Kep.  164,  7 
Am.  St  Kep.  57)  ;  Stanley  v.  Bobbins,  36  Vt  422;  Pease  v. 
Shirlock;  63  Vt.  622  (22  Atl.  Eep.  661)  ;  Davidson  v. 

8  Burke,  143  111.  130   (32  N.  E.  Eep.  514,  36  Am. 
St.  Eep.  367).     It  is    also    well   settled    that    the 

administrator  of  an  estate  may  maintain  an  action  against 
decedent's  grantee  to  set  aside  a  conveyance,  if  in  fraud  of 
decedent's  creditors.  Cooley  v.  BrowUy  30  Iowa,  470; 
Parker  v,  Flagg,  127  Mass.  28;  1  Woerner,  Administration, 
630;  Wait,    Fraudulent   Conveyance,   sections   112, 

9  113.     It  is  not  necessary,  in  support  of  such  an  ac- 
tion, that  the  creditors  have  abeady  reduced  their 

claims  to  judgment  Prentiss  v.  Bowden,  145  N.  Y.  342 
(40  N.  E.  Eep.  13).  The  same  principle  is  appli- 
cable to  the  transfer  to  Simon  of  the  $400  note  of 
John  Mallow  to  Gamaliel  Walker.  In  short,  Simon 
Walker  took  the  land  and  this  note,  which  constituted  the 
entire  estate  of  Gamaliel  Walker,  subject  to  impeachment  on 
the  ground  that  the  transfer  was  in  fraud  of  the  claim  of 
John  Mallow  for  board  and  care  of  Gamaliel  Walker  as 
above  indicated.  The  conveyance  of  the  land  to  Simon  was, 
however,  on  condition  that  he  execute  a  note  to  a  grandchild 
of  Gamaliel  Walker  for  the  payment  of  $200,  and  this  ho 
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appears  to  have  done.  To  that  extent  he  has  a  claim  on  the 
property,  provided,  of  course,  anything  is  left  after 
10  satisfying  the  debts.  It  does  not  follow,  however, 
that  the  conveyance  and  transfer  to  Simon  is  to  be  en- 
tirely set  aside,  and  the  residue  of  the  property,  after  the 
payments  of  these  debts  and  the  note  to  the  granddaughter, 
is  to  be  distributed  as  property  of  the  estate.  As  to  any  such 
residue,  the  disposition  made  by  Gamaliel  Walker  should  be 
sustained,  and  Simon  Walker's  right  thereto  is  to  be  up- 
held. McLean  v.  Weeks,  61  Me.  277;  Bank  v.  Burke,  4 
Black,  141.  The  case  will  be  remanded  to  the  lower  court, 
in  order  that  such  disposition  be  made  of  the  various  issues 
involved  as  to  carry  out  the  conclusions  above  announced. 

As  the  findings  of  this  court  are  materially  different 
from  those  of  the  tral  court,  its  decree  must  be  eeveksed. 


JoHiT  H.  WiTTE^  Appellant,  v.  Louis  Weinstetn  et  al. 

Libel  by  Oil  Inspector:  when  private  trespass:  Sureties  on  official 
bond.  Acts  Twenty-seventh  General  Assembly,  chapter  52,  re- 
lating to  the  inspection  of  linseed  oil,  and  authorizing  the  board 
of  health  to  call  on  oil  inspectors,  for  samples  of  oil  for  the  pur- 

1  poses  of  analysis,  contains  no  provision  authorizing  the  secre- 
tary of  state  to  require  inspectors  to  collect  such  sample  to  be 
sent  to  him  for  analysis,  and  hence  a  libel  published  by  an  in- 
spector while  procuring  samples  for  the  secretary  of  state  was 
a  trespass  done  in  his  private  capacity,  and  not  as  a  public 
ofllcer,  for  which  the  sureties  on  his  official  bond  are  not  liable. 

Same.  Where  a  secretary  of  state,  without  legal  authority,  called 
on  a  state  oil  inspector  for  samples  of  oil  for  analysis,  the  fact 
that  the  board  of  health,  which  had  authority  to  make  such  a 

2  demand,  made  an  analysis  of  the  oils  so  procured,  and  forwarded 
the  result,  with  directions,  to  the  inspector,  did  not  have  the 
effect  of  making  the  act  of  the  inspector  in  procuring  the  sam- 
ples an  official  act. 

Appeal   from   Des  Moines  District    Court, — Hon.    W.    S. 
WiTHROw,  Judge. 
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Sa^turday,  Decemreb  21,  1901. 

Action  on  the  official  bond  of  Louis  Weinstein  as  oil 
inspector,  against  him  and  his  sureties,  to  recover  damages 
claimed  to  have  been  suffered  by  plaintiff  in  his  business 
as  a  druggist  and  dealer  in  oils  through  the  wrongful  acts 
of  said  inspector.  The  court  rendered  judgment  in  defend- 
ant's favor  on  the  pleadings,  under  circimistances  which  will 
be  detailed  in  the  opinion,  and  plaintiff  appeals. — Affirmed, 

Power  &  Power  and  Seerly  &  Clark  for  appellant 

C.  L.  Poor  for  appellee. 

Waterman^  J. — The  petition  is  very  lengthy.  We  shall 
not  set  out  either  it  or  an  equally  lengthy  motion  made  to 
strike  certain  matters  from  it  It  is  enough  to  say  that  while 
this  motion  was  sustained  in  part^  plaintiff's  counsel  claim 
that  what  remained  set  up  a  cause  of  action.  After 
the  ruling  on  this  motion  defendants  filed  another  motion 
asking  that  the  petition  be  made  more  specific  in  re- 
lation to  certain  matters.  This  motion  was  sustained,  and 
plaintiff  was  ordered  to  comply  by  a  day  fixed,  viz. :  the 
first  day  of  the  next  succeeding  term.  There  being  a  failure 
on  plaintiff's  part  to  obey  this  order,  judgment  was  rendered 
as  stated. 

We  shall  take  the  petition  as  it  originally  stood  for 
the  purpose  of  considering  the  rights  of  the  parties.  Two 
grounds  of  complaint  are  set  up :  First,  that  in  response  to 
a  request  from  the  secretary  of  state  defendant  Wein- 
1  stein  collected  certain  samples  of  linseed  oil,  and  sent 

th^m  to  said  officer  for  analysis ;  that  of  these  samples 
some  were  found  to  be  adulterated,  and  these  were  reported 
by  Weinstein  as  having  been  obtained  from  plaintiff,  when 
in  truth  and  fact  such  was  not  the  case.  These  samples,  it 
is  averred,  were  accompanied  by  a  letter  from  Weinstein, 
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in  which  he  stated  that  he  thought  the  oils  of  plaintiff  would 
prove  to  be  adulterated.  By  reason  of  these  acts  of  said  in- 
spector, it  is  averred,  the  report  became  public  that  the 
oils  which  plaintiff  sold  were  adulterated,  to  the  great  injury 
of  his  business.  Chapter  52,  Acts  Twenty-seventh  General 
Assembly,  relates  to  the  inspection  of  linseed  oil.  While 
the  state  board  of  health  could  doubtless  call  on  inspectors 
for  samples  of  such  oil  for  purposes  of  analysis,  we  do  not 
discover  that  the  secretary  of  state  has  any  such  rights  or 

that  it  is  any  part  of  the  inspector's  duty  to  furnish 
2  him  with  such  samples.     But  it  is  said  thcr  board 

of  health  ratified  the  act  of  the  secretary  of  state  in 
asking  for  such  samples,  and  that  of  the  inspector  in  sending 
them,  by  making  an  analysis,  and  fbrwarding  the  result,  with . 
certain  directions,  to  said  inspector.  It  seems  to  us  how- 
ever, that  if  Weinstein's  act  when  done,  was  not  official,  no 
conduct  of  the  board  of  health  could  make  it  such,  so  as  to 
bind  the  sureties  on  his  bond.  After  these  samples  were 
analyzed  by  the  state  board  of  health,  and  that  body  had 
communicated  results  to  Weinstein,  the  latter  wrote  a  letter 
to  the  secretary  of  said  board,  in  which  he  used  the  following 
language :  "The  truth  of  the  matter  very  likely  is  that  the 
oil  which  Mr.  Witte  bought  (in  Burlington,  and  perhaps 
in  Dayton)  is  perfectly  pure,  but  that  which  he  sells  is  not. 
He  has  the  reputation  of  being  a  very  good  chemist,  and 
an  equally  good,  to-wit,  sharp,  business  man.  He  does  not 
lack  the  ability  to  do  his  own  adulterating."  This  letter  is 
also  counted  on  as  a  breach  of  Weinstein's  bond,  which  is 
conditioned  generally  for  the  faithful  performance  of  his 
duty  according  to  law.  In  our  view  of  the  law,  if  this  letter 
was  false  in  its  statements,  it  was  a  private  libel,  and  not 
an  official  act  Where  an  officer  acts  outside  the  duties  of  his 
office,  he  is  not,  as  to  such  act,  considered  an  officer,  but  a 
personal  trespasser.  Dysai^t  v,  Lurty,  3  Okl.  601  (41  Pac. 
Kep.  724).  In  OUenstein  v,  Alpatigh,  9  Neb.  237  (2  K 
W.  Kep.  219),  the  action  was  against  tlie  coimty  clerk,  who 
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had  falsely  certified  under  seal  that  a  bill  in  his  own  favor 
against  the  county  had  been  allowed  by  the  county  commis- 
sioners, and  it  was  sought  to  hold  him  to  his  bond.  The 
court,  in  substance,  said,  inasmuch  as  there  was  no  law  re- 
quiring, or  even  authorizing,  such  a  certificate,  the  making 
of  it  could  not  be  regarded  as  any  part  of  the  officer's  duty, 
and  the  sureties  were  not  bound.  Sureties  are  liable  only 
for  acts  done  virtute  officii.  If  the  act  sought  to  be  done 
is  authorized  or  required,  and  the  injury  is  caused  by  the 
manner  of  doing  it,  the  bond  stands  as  a  protection.  But  when 
the  act  is  wholly  outside  the  officer's  duty  the  sureties  on  his 
bond  cannot  bo  made  to  answer  for  it  See  State  v.  Moore j. 
66  ISTeb.  82  (76  K  W.  Kep.  475)  ;  Hawkins  v.  Thomas,  3 
Ind.  App.  399  (29  K  E.,Rep.  157) ;  San  Luis  Obispo  Co. 
V.  Famum,  108  CaL  562  (41  Pac  Rep.  445) ;  People  v. 
Cobb,  10  Colo.  App.  478  (51  Pac.  Rep.  523) ;  Orton  v.  City 
of  Lincoln,  156  111.  Sup.  499  (41  K  E.  Rep.  159) ;  State 
V.  Bonner,  72  Mo.  387;  Bank  v.  Chickering,  4  Pick.  B14  ; 
Scott  V.  State,  46  Ind.  203;  Governor  v.  Perrine,  23  Ala. 
807.  These  cases  fully  sustain  the  rule  that  a  surety  on  an 
official  bond  is  liable  only  for  a  breach  of  official  duty  on  the 
part  of  his  principal,  and  not  for  acts  done  outside  it  As 
the  acts  complained  of  were  clearly  not  within  the  duty  of 
Weinstein  as  an  officer,  no  action  will  lie  upon  his  bond.  It 
is  true  there  was  an  allegation  in  the  petition  before  the 
motion  to  strike  was  sustained  to  the  effect  that  the  letter 
was  written  by  Weinstein  in  his  official  capacity,  but  this 
is  a  mere  conclusion.  We  find  nothing  in  the  law  to  sus- 
tain it — Affirmed. 


John  Tufts,  Appellant,  v.  D.  W.  1!^orris. 

Compulsory  Reference:  action  at  law:  Defense  involving  mutual 
accounts.  Code,  section  3435,  provides  that  equitable  issues 
arising  in  ordinary  proceedings  may  be  tried  as  prescribed  foi 
cases  of  an  equitable  nature.    Section  3735  provides  for  a  corn- 
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pulsory  -fcrence  of  issues  requiring  the  examination  of  mutua) 

1  accounts  Plaintiff  sued  on  a  note,  and  defendant  pleaded  thS 
legal  defense  of  partial  want  of  consideration  and  partial  pay- 
ment, and  as  part  payment  claimed  a  credit  or  offset  rising  from 
the  balance  of  a  lengthy  mutual  account.  Held,  that  though  the 
matter  of  account  was  properly  the  subject  of  compulsory  ref- 
erence such  a  reference  of  all  the  issues  in  the  case  was  an 
unwarrantable  infringement  of  plaintiff's  right  of  trial  by  jury. 

Same:  Matter  pleaded  as  failure  of  consideration.  In  an  action  on 
a  note  defendant  pleaded  failure  of  considertion^  alleging  that 
a  note  for  $600  had  been  given  plaintiff  in  payment  for  a  tract 
of  land,  which  plaintiff  afterward  refused  to  convey,  acceding 
in  which  defendant  considered  the  note"  cancelled,  but  after* 

2  wards  unwittingly  permitted  the  amount  to  become  included  Id 
the  note  in  suit.  Defendant  also  pleaded  payment  in  part,  aris- 
ing from  a  balance  due  on  a  mutual  account,  and  included  the 
$600  transaction  as  an  item  thereof.  Held,  that,  having  been 
separately  pleaded  as  failure  of  considertion,  the  item  was  im- 
properly included  in  the  amount,  and  a  reference  for  statement 
of  the  account  should  not  have  included  this  matter. 

FuBTHEB  REFERENCE.     Revlscd   Code,   18S0,  section   3295,   providing 
that  the  report  of  referees  may  be  set  aside,  and  the  matter 
S    again  referred  to  the  same  or  other  referees,  relates  only  to 
partition,  and  does  not  govern  references  of  actions  for  trial. 

Estoppel  to  object  to  reference.    One  will  not  be  estopped  to  com- 
plain of  such  reference  because  he  moved  for  judgment  on  the 
1    report  of  the  referee,  he  having  previously  excepted  to  the  order 
of  reference  and  his  motion  for  judgment  having  been  over- 
ruled. 

Appeal   from  Poweshklc   District   Court. — IIox.    A.   R. 
Dewey^  Judge. 

Saturday,  December  21,  1901. 

Action  to  recover  amount  due  upon  a  promissory  note. 
Defense  i  Payment  in  part,  and  in  part,  want  of  considera- 
tion, leaving  duo  on  said  note,  as  averred  by  defendant, 
only  the  simi  of  $57.73,  whicli  is  tendered  in  the  answer. 
The  claimed  payments  in  part  arose  from  the  balance  of  a 
mutual  account  between  the  parties,  which  was  set  up  by 
defendant.     Upon  defendant's  motion,  and  against  the  ob- 
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jection  of  plaintiff,  the  cause  was  referred  to  one  John  F. 
Talbott,  for  findings  of  fact  and  conclusions  of  law  there- 
on. The  referee  duly  reported,  recommending  judgment  in 
favor  of  plaintiff  for  the  sum  of  $1,133.20.  Upon  the  com- 
ing in  of  this  report,  plaintiff  moved  for  judgment  thereon. 
Defendant  filed  exceptions  to  the  report,  and  moved  that 
•certain  findings  and  conclusions  be  set  aside.  Defendant's 
exceptions  and  motion  were  sustained,  and  the  court,  proceed- 
ing to  determine  the  issues  on  the  evidence  introduced  before 
the  referee  as  shown  by  a  certain  certified  transcript  thereof, 
adjudged  that  plaintiff  should  have  and  recover  of  defendant 
the  sum  of  $1^8. 6G,  and,  this  being  less  than  an  amount 
which  defendant  had  tendered,  the  costs  accruing  after  said 
tender  were  taxed  to  plaintiff.    Plaintiff  appeals. — Reversed. 

Ilaincs  &  Lymaix  for  appellant. 

TF.  U.  Lewis  for  appellee. 

Waterman,  J, — Plaintiff's  action  was  a  simple  one  at 
law  on  a  promissory  note.  The  defenses  pleaded,  of  pay- 
ment and  partial  want  of  consideration,  were  legal  defenses, 

and,  upon  the  issu(?s  so  raised,  plaintiff  had  a  right 
1  to  a  jury  trial.    The  only  matter  pleaded  which  could 

have  warranted  a  reference  was  the  claimed  credit 
on,  or  offset  against,  the  note,  arising  from  a  balance'of  ac- 
<jounts  between  the  parties.  We  do  not  understand  that  a 
plaintiff,  in  a  law  action,  can  be  necessarily  deprived  of  his 
right  to  a  jury  by  pleading  equitable  matter  in  defenses. 
The  cases  involving  accounts  in  which  reference  may  be  made 
without  consent  of  parties,  so  far  as  the  matter  is  material 
here,  are  those  involving  mutual  accounts,  such  as  were 
formerly  cognizable  in  equity.  Code,  section  37S5;  Mc- 
Martin  v,  Bingham,  27  Iowa,  334.  That  is  they  are  cases 
involving  an  equitable  issue.  Xow,  where  an  equitable  de- 
fense is  pleaded  to  a  law  action,  while  that  issue  may  be 
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tried  by  the  court,  the  right  of  plaintiff  to  a  jury  trial  on 
the  case  he  presents  is  not  affected.  Code,  section  3435 ; 
Byers  v.  Roddbaugh,  17  Iowa,  53 ;  Hackett  v.  High,  28  Iowa, 
539.  Doubtless  the  account  here  being  mutual  and  lengtlij, 
was  such  as  should  have  been  sent  to  a  referee  to  be  stated, 
but  the  claim  of  plaintiff,  and  the  other  defenses,  should  not 
have  been  sent  with  it.  In  so  far  as  a  reference  is  concerned, 
we  think  that  rights  of  the  parties  should  be  deemed  the 
same  as  where  an  equitable  defense  is  pleaded  in  a  law  action. 
That  is,  only  such  special  matter  should  have  been  heard 
without  the  intervention  of  a  jury.     The  claimed 

2  failure  of  consideration  arose,  it  is  averred,  in  this 
way:     Defendant  had  given  plaintiff  his  note  for 

$600  in  payment  for  a  tract  of  land.  Plaintiff  afterwards 
refused  to  part  witli  the  land,  and,  defendant  acceding  con- 
sidered the  note  canceled.  Still  later,  and  unwittingly  on 
defendant's  part,  the  amount  of  this  note  was  included  in  the 
instrument  in  suit  [N'ow,  it  is  true  defendant,  in  the  ex- 
hibit of  his  account,  makes  this  $600  transaction  one  item 
thereof,  charging  it  to  plaintiff  as  a  note  canceled,  but  it  is 
not  properly  there,  so  far  as  this  case  is  concerned.  It  is 
pleaded  as  a  matter  of  defense  by  him,  distinct  from  the 
balance  of  account,  and  should  not  be  included  in 

3  any  reference  made.     But  it  is  said  plaintiff  waived 
his  right  to  object  to  the  reference,  because  he  moved 

for  judgment  on  the  report  of  the  referee,  which  was  in  his 
favor.  He  had  previously  excepted  to  the  order  of  reference. 
If,  when  the  report  came  in,  he  was  content  to  accept  it  if 
the  court  would  enteir  an  order  of  confirmation,  we  do  not 
see  why  he  should  lose  his  rights  under  the  exception  when 
the  court  refused  its  approval.  An  order  of  submission  of 
the  various  motions  was  made,  and,  on  this  submission,  the 
court  overruled  plaintiff's  motion  for  judgment,  sustained 
the  exceptions  in  part  of  defendant,  and  also  his  motion  to 
set  aside  the  report  of  the  referee,  and,  after  considering  the 
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evidence  introduced  before  such  referee,  which  had   been 
preserved  in  writing,  retried  the  case,  and  rendered 
4  judgment  as  stated.    It  is  urged  by  plaintiff  that  this 

action  was  erroneous;  that  the  cause  should  have 
been  again  referred  or  a  new  trial  granted.  Lyons  v.  Harris, 
73  Iowa,  292,  is  cited  to  sustain  this  position.  In  view  of 
our  holding  on  the  other  branch  of  the  case,  a  decision  of  this 
question  is  of  no  importance  to  the  parties.  It  may  be  well 
to  say,  however,  that  the  section  of  the  Code  referred  to  in 
the  cited  case  relates  to  actions  of  partition,  and  does  not 
govern  instances  of  reference  of  actions  for  trial. 

For  the  reasons  given,  the  judgment  is  eeveesed. 


H.  M.  Tracy^  Appellant,  v.  Jackson  County. 

4 

County  Treasurer:  not  entitled  to  extra  compensation  for  col- 
lecting TAXES.  Where  the  county  treasurer  In  a  county  where 
there  were  township  tax  collectors  was  requested  by  the  board 
of  supervisors  to  collect  taxes  in  the  townships  which  had  failed 
to  elect  collectors  with  the  understanding  that  he  was  to  re- 
ceive extra  compensation  for  such  services,  such  agreement  was 
void,  as  under  McClain's  Code,  1888,  section  5067,  providing  that 
the  aggregate  amount  of  compensation  allowed  the  treasurer  in' 
counties  where  there  are  township  collectors  shall  be  $1,200, 
that  sum  is  the  only  compensation  he  can  receive  for  all  acts 
done  in  his  official  capacity. 

Appeal  from  Jackson  District  Court. — ^Hox.  A.  J.  House, 

Judge, 

Saturday,  Decembeb  21,  1901. 

Plaintiff  sues  to  recover  compensation  for  collecting 
certain  taxes  in  Jackson  county.  There  was  a  demurrer 
to  his  petition,  which  was  sustained.      As  plaintiff  elected  to 
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stand  on  the  pleading,  judgment  was  rendered  against  him 
for  costs,  and  he  appeals. — Afjfirmed. 

Levi  Keck  and  D,  A,  Wynkoop  for  appellant 

Charles  Thovias  and  F.  D.  Kelsey  for  appellee. 

Waterman,  J. — The  board  of  supervisors  of  the  county 
of  Jackson  in  the  year  1896,  in  proper  form,  ordered  the 
election  of  to^vnship  collectors  of  taxes,  under  chapter  137 
of  the  Acts  of  the  Twelfth  General  Assembly,  in  all  the  town- 
ships of  said  county,  save  the  two  in  which  the  county  seat 
was  located ;  the  city  of  Maquoketa  being  in  part  in  Maquo- 
keta  township  and  in  part  in  South  Fork  township.  In  five 
of  the  townships  in  which  elwtions  were  ordered,  none 
were  held;  and,  there  being  no  townsliip  collectors 
therein,  the  plaintiff,  who  was  county  treasurer,  did, 
as  he  avers,  collect  the  taxes  therein  at  the  special  instance 
and  request  of  the  board  of  supervisors,  performing  extra- 
ordinary services  in  so  doing,  and  expending  money,  all  with 
the  imderstanding  that  he  was  to  be  compensated  by  defend- 
ant county  therefor.  He  claims  the  amount  of  $609.07. 
The  demurrer  to  the  petition  presents  the  question  which  we 
now  proceed  to  determine. 

The  township  collector  system  prevailed  in  all  the  other 
townships  of  Jackson  county,  save  those  mentioned.  In 
counties  where  such  system  is  in  force,  it  is  no  part  of  the 
treasurer's  duty,  as  such,  to  collect  any  taxes  in  townships 
other  than  that  in  which  the  county  seat  is  located,  except 
those  returned  as  unpaid  by  the  collectors.  Sections  5,  10, 
Acts  Twelfth  General  Assembly.  Notwithstanding  the  fail- 
ure of  these  five  townships  toelectcollectors,thatsystemmust 
be  said  to  have  prevailed  in  Jackson  county,  and  the  com- 
pensation of  the  treasurer  was  therefore  limited  to  the  sum 
of  $1,200  per  annum;  and  this  was  to  be  made  up  of  fees 
allowed  from  certain  sources,  which  do  not  include  such 
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services  as  are  here  claimed  for.  He  can  get  no  more  in  any 
event  than  these  fees,  and,  if  they  exceed  in  the  aggregate 
$1,200,  that  amount  is  the  limit  Kevision  of  1860,  section 
777,  as  amended  and  set  out  in  section  5067,  McClain's  Code 
1888.  This  compensation  could  not  be  increased  either  by 
direct  or  indirect  means.  Griflin  v.  Clay  County,  63 
Iowa,  413;  Adams  County  v.  Hunter,  78  Iowa,  328. 
If,  for  any  reason  such  as  prevailed  in  this  case, 
extraordinary  duties  were  imposed  on  the  treasurer, 
the  board  of  supervisors,  under  th^  section  last 
mentioned,  might  have  made  him  an  allowance  for  clerk 
hire,  but  they  could  not  allow  him  for  services  which  he  per- 
formed himself.  It  is  thought  by  appellant  that  because  it 
was  no  part  of  the  treasurer's  duty,  in  the  first  instance,  to 
collect  these  taxes,  he  is  entitled  to  extra  compensation  for 
so  doing.  But  he  made  the  collection  in  his  capacity  as 
treasurer.  He  had  no  authority  in  any  other  character  to 
act  at  all,  and  the  law  fixed  his  compensation  for  what  he 
did  in  his  oflBcial  capacity  at  the  amount  we  have  stated. 
The  case  of  Adams  County  v.  Hunter,  cited  above,  seems  to 
us  to  be  decisive  of  this  last  contention. 

The  judgment  of  the  district  court  is  correct,  and  it 

is  AFFIRMED. 


N.  T.  Brown,  Contestant,  Appellant,  v.  F.  E.  Crosson,  In- 
cumbent, Appellee. 

Contested   Election   Statement:       amendment    and    suBSTrrunoN. 
•  Where  in  an  election  contest  over  the  office  of  county  superin- 
tendent, contestant  alleged  that  the  election  judges  In  all  the 
voting  precincts  of  the  county  erroneously  counted  hallots  for 
the  incumbent,  but  for  which  the  election  would  have  been  in 

1  favor  of  contestant,  an  amendment  alleging  that  election  judges 
in  one  township  were  guilty  of  fraud  and  misconduct  in 
not  sealing  the  ballots  as  required  by  law,  and  in  leaving  them 

2  in  such  condition  that  they  could  be  easily  tampered  with  he- 
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fore  delivery  to  the  county  auditor^  merely  introduced  additional 
matter,  and  was  not  a  substitute  for  the  original  statement, 
charging  error  and  mistakes  in  the  canvass  of  che  vote  in  each 
and  every  township  and  precinct  of  the  county,  the  only  eftect 
of  which  was  to  prevent  a  recount  of  th^  votes  in  the  particular 
township  referred  to  in  the  amendment,  because  the  ballots 
were  not  preserved  as  required  by  law,  but  not  to  prevent  a 
recount  of  the  ballots  in  the  township  and  precincts  where  the 
ballots  were  properly  returned. 
Thbowing  out  one  precinct:  Does  not  prevent  recount  in  the  others. 
The  fact  that  the  ballots  of  a  single  township  or  precinct  of  a 
county  cannot  be  received  in  a  contest  over  the  election  of  a 
county  superintendent  because  the  ballots  were  not  properly 

3  returned,  preserved  and  identified  by  the  judges  and  clerks  of 
election  in  the  particluar  precinct,  will  not  prevent  a  recount 
of  the  ballots  of  the  townships  or  precincts  in  which  there  wa8 
fault  or  mistake  on  the  part  of  the  officials  having  charge  of  the 
election  or  of  the  returns. 

Appeal  fbom  contest  court:  1b  tried  de  novo.  On  appeal  In  an 
election  contest  from  the  decision  of  the  contest  court  the  pro- 
ceedings before  such  court  are  immaterial,  as  both  the  district 

4  and  supreme  courts  try  the  case  anew,  in  which  trial  the  issues 
are  made  up  by  the  statement  of  contest  and  the  pleadings 
thereto,  and  not  by  what  was  done  on  the  trial  before  the  con- 
test court,  and  its  proceedings  are  in  no  manner  binding  on 
the  appellate  court. 

Appeal  from  Taylor  District  Court, — Hon.  W.  H.  Tedford^ 

Judge. 

Saturday,  December  21,  1901. 

This  is  a  contest  over  the  right  to  hold  the  oflSce  of 
coimty  superintendent  of  Taylor  county.  Tlie  trial  court 
sustained  a  motion  filed  by  incumbent  for  a  judgment  in  his 
favor  on  the  pleadings,  and  contestant  appeals. — Reversed. 

W.  K.  Moore  and  HaddocJc  &  Sons  for  appellant. 

Flick  £  Jacleson  for  appellee. 

Deemer,  J. — The  parties  hereto  were  opposing  candidates 
for  the  office  of  county  superintendent  at  the  general  election 
Vol.  115  Ia— 17 
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of  the  year  1899.     On  the  face  of  the  returns,  contestant 
had  2,015  votes  and  incnmbent  had  2,034:.     Contest- 
1  ant  filed  his  statement  of  contest  with  the  board  of 

supervisors,  in  which  he  alleged  that  the  judges  of 
election  in  all  the  voting  precints*  of  the  county  erroneously 
<50unted  ballots  for  incumbent  that  should  not  have  been 
counted,  and  rejected  ballots  for  contestant  that  should 
have  been  counted,  and  by  reason  thereof  decided  the  elec- 
tion in  favor  of  incumbent^  when  it  should  have  been  decided 
in  favor  of  contestant;  that  the  said  judges  erroneously 
counted  ballots  for  incumbent  which  should  not  have  been 
counted  at  all,  and  rejected  ballots  for  contestant  that  should 
have  been  received;  that  the  tally  sheets  do  not  correspond 
with  the  number  of  votes  actually  cast,  due  to  the  negligence 
and  weariness  of  the  judges  and  clerks  of  election ;  and  that 
a  true  and  correct  count  of  the  ballots  cast  will  show  that 
contestant  received  more  votes  than  incumbent,  and  was 
elected  by  a  large  majority.  Prior  to  the  hearing  before  the 
court  of  contest,  contestant  amended  l^is  statement  by  plead- 
ing that  the  judges  and  clerks  of  election  in  Platte  town- 
ship,  Taylor  county,  were  guilty  of  fraud  and  misconduct, 
in  that  they  excluded  the  public  from  the  roonl  while  the 
votes  were  being  canvassed,  locked  the  doors  and  permitted 
no  one  to  pass  in  or  out  of  or  to  remain  in  the  room  while  the 
■canvass  was  being  made;  that  they  returned  the  ballots  to 
the  county  auditor  without  sealing  them  as  required  by  law; 
and  that  they  were  left  in  such  condition  as  to  be  easily 
tampered  with  before  being  delivered  to  the  auditor.  Con- 
testant asked  that  the  votes  from  this  precinct,  which  showed 
a  majority  for  the  incumbent  of  103,  be  rejected.  Incum- 
bent denied  all  these  allegations,  and  on  the  issue  thus  joined 
the  proceedings  wore  tried  before  the  court  of  contest^  result- 
ing in  a  finding  that  incumbent  w^as  elected  by  1  majority. 
Contestant  duly  appealed  to  the  district  court,  and,  when 
the  proceedings  came  on  for  hearing  there,  incumbent  filed  a 
motion  to  have  the  court  declare  him  elected  and  to  dismiss 
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the  contest,  on  the  following  grounds:  "(1)  That  the  con- 
testant admits  in  his  statement  of  contest  that  a  part  of  the 
ballots  cast  in  the  election  had  not  been  sealed  and  preserved 
in  the  manner  required  by  law.  (2)  That  it  is  admitted  in 
open  court  that  the  official  returns  of  the  board  of  convassers 
show  that  the  incumbent  received  2,034  and  the  contestant 
received  2,015  votes;  that  the  contestant's  statement  of  con- 
test admits  that  the  ballots  in  some  of  the  precints  had  not 
been  preserved  in  the  manner  required  by  law ;  that  the  re- 
ceptacles had  not  been  sealed  as  by  law  required,  but  they 
had  been  left  open,  and  subject  to  be  tampered  with 
and  altered.^'  The  court  sustained  this  motion,  and  rendered 
judgment  as  prayed.     The  appeal  is  from  this  ruling. 

If  contestant  were  relying  on  the  alleged  fraud  and 

misconduct  of  the  judges  and  clerks  of  election  in  Platte 

township  alone,  there  would  be  no  doubt  of  the  correctness 

of  the  ruling.    But  this  does  not  appear  to  be  ti^ie. 

2  The  amendment  to  the  statement  of  contest  simply 
introduced  additional  matter,  which  it  may  be  ad- 
mitted was  a  sufficient  reason  for  not  recounting  the  votes 
in  the  particular  township  referred  to.  It  was  not  stated  to 
be, gior  does  it  appear  that  it  was  intended  as,  a  substitute  for 
the  original  statement,  charging  error  and  mistakes  in  the 
canvass  of  the  votes  in  each  and  every  township  and  precinct 
of  the  county.  The  only  effect  of  the  amendment,  then,  was 
to  prevent  a  recount  of  the  votes  in  the  particular  toAvnship 
referred  to,  because  the  ballots  were  not  preserved  as  re- 
quired by  law.  In  such  case  the  most  that  can  be  claimed 
is  that  the  certificate  of  the  canvassing  board  is  conclusive. 

Furguson  v.  Henry,  95  Iowa,  439.     But  this  would 

3  not  prevent  a  recoimt  of  the  ballots  in  townships  and 
precincts  where  the  ballots  were  properly  returned, 

preserved,  and  identified.  Incumbent  insists  that  if  there 
be  a  recount  of  the  ballots  it  must  be  of  all,  and  that  if  for 
any  reason,  the  ballots  of  a  single  township  or  precinct 
cannot  be  received,  the  whole  must  be  rejected.     We  find  no 
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reason  or  authority  for  such  a  rule.  The  most  that  can  be 
claimed  is  that  the  return  of  the  canvassers  from  the  par- 
ticular township  or  princinct  is  conclusive.  It  must  be  re- 
membered that  this  is  not  a  case  where  the  county  auditor 
or  custodian  of  all  the  ballots  was  remiss  in  his  duty.  In 
such  a  case,  of  course,  none  of  the  ballots  may  be  received  in 
evidence.  Here,  according  to  the  pleadings,  the  ballots  from 
all  the  townships  and  precincts,  save  Platte,  were  properly 
returned,  preserved,  and  identified.  The  fault,  if  any,  wa« 
with  the  judges  and  clerks  of  election  in  a  particular  pre- 
cinct, who  failed  to  properly  secure  and  return  to  the  county 
auditor  the  ballots  cast  in  their  particular  towship.  Surely, 
this  fault  will  not  prevent  a  recount  of  the  votes  cast  in  the 
other  townships  and  precincts,  where  there  was  no  fault 
or  mistake  on  the  part  of  any  of  the  officials  having  charge 
of  the  election  or  of  the  returns.  Davenport  v.  Olerich,  104 
Iowa,  194 ;  Mentzer  v.  Davis,  109  Iowa,  528,  and  other  like 
cases  relied  on  by  incumbent,  were  each  and  all  cases  where 
the  officials  having  charge  of  all  the  ballots  were  remiss  in 
their  duties.    They  are  not  therefore,  in  point 

Appellee,  in  an  amended  abstract,  calls  our  attention  to 
certain  proceedings  before  the  court  of  contest  which  he 
claims  are  material,  as  showing  that  he  objected  to  thJ  ^^^ 

count  of  ballots  from  other  precincts  and  townships.  ' 
4  The  proceedings  before  this  court  are  entirely  imma- 

terial. Both  the  district  court  and  this  court  try  the 
case  anew,  and  neither  is  in  any  manner  bound  by  the  pro- 
ceedings had  before  the  statutory  court  of  contest  The 
issues  are  made  by  the  statement  of  contest  and  pleadings 
thereto  and  not  by  what  was  done  on  the  trial  before  the 
statutory  tribunal. 

The  trial  court  was  in  error  in  sustaining  appellee's 
motion,  and  the  judgment  is  reversed,  and  the  case  remanded 
for  a  new  trial.  Appellant's  motion  to  strike  appellee's  ab- 
stract is  sustained. — Reversed. 
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J.  J.  RussELx  V.  Emma  Eliza  Smith  et  al,.  Appellants. 

Advancements:    Purchaser   from   heir   without   notice.     Where   a 

decedent  has  made  an  advancement  to  an  heir,  a  purchaser  ol 

3    the  heir's  share  of  the  decedent's  land  takes  the  land  subject  to 

the  advancement,  though  he  purchases  without  notice  thereof. 

Debt  of  heir,    A  purchaser  of  an  heir's  share  of  the  decedent's  real 

estate  pending  administration  does  not  take  the  land  subject  to 

3    a  debt  which  the  heir  owed  the  deceased,  the  claim  not  being  a 

lien  on  the  heir's  property  until  reduced  to  judgment,  and  In- 

solvency  of  the  heir  not  appearing. 

Evidence:  transactions  with  decedents:  Partition.  In  partition 
of  real  estate  between  the  heirs  of  a  decedent,  other  heirs  in- 
terested in  the  estate  are  incompetent  to  prove  that  a  note  held 
by  the  deceased  against  one  of  the*  heirs  did  not  represent  a 
1  debt,  but  an  advancement,  under  Code,  section  4604,  providing 
that  no  party  to  an  action,  nor  any  party  interested  in  the  event 
thereof,  nor  any  person  from,  through  or  under  whom  any  such 
party  or  interested  person  claims,  shall ,  be  examined  concern- 
ing any  personal  transaction  with  a  deceased  person. 

Parol  evidence:      Debt  and   advancement.     In   partition   of   land 

1    between  heirs,  evidence  that  a  note  given  by  one  of  the  heirs 

to  the  decedent  did  not  evidence  a  debt,  but  an  advancement, 

was  incompetent,  as  tending  to  contradict  the  terms  of  the  note. 

Appeal  from  Louisa  District  Court, — Hon.  W.  S.  Witheow, 

Judge. 

Saturday,  December  21,  1901. 

Suit  for  the  partition  of  certain  r^al  estate.  From  a 
decree  establishing  plaintiff's  interest  as  claimed,  denying 
certain  advancements  claimed  to  have  been  made  to  plain- 
tiff's grantor,  and  ordering  partition,  defendants  appeal. — 
Ajfir7ned. 

B,  F.  Van  Dyl-e  for  appellants. 

C.  A.  Carpenter  and  E.  B.  Tucker  for  appellee. 
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Deemer,  J. — Henry  Staliley  died  intestate  November 
26,  1898,  seised  of  the  land  in  controversy.  He  left  sur- 
viving several  children,  among  whom  was  Greorge;  who  in- 
herited one-ninth  of  the  real  estate  left  by  the  deceased. 
March  4,  1899,  George  conveyed  to  plaintiff,  by  warranty 
deed,  all  his  interest  in  the  real  estate  left  by  his  deceased 
father.  Thereafter  plaintiff  brought  suit  in  partition,  mak- 
ing all  the  other  heirs  and  their  grantees  parties  defendant. 
These  defendants  pleaded  that  George  had  no  interest  in  the 
real  estate  conveyed  to  plaintiff;  that  his  father  during  his 
lifetime  had  advanced  him  more  than  the  value  of  his  inter- 
est in  the  land. 

There  are  but  two  questions  in  the  case :    First,  did  the 

deceased  make  an  advancement  to  his  son  George,  as  claimed  ? 

»And,  second,  if  he  did,  does  plaintiff  take  the  land  subject 

thereto  ?     The  evidence  shows  that  at  the  time  of  the  death 

of  the  senior  Stahley  he  held  notes  against  his  son  George 

amounting  to  something  over  $4,700.    To  prove  that 

1  these  did  not  represent  a  debt,  but  should  be  treated 
as  an  advancement,  defendants  offered  the  testimony 

of  two  of  the  other  heirs  of  the  estate.  This  evidence  was 
dearly  incompetent,  under  section  4604  of  the  Code,  and 
for  the  further  reason  that  it  tended  to  contradict  the  terms 
of  the  note.  Gerth  v,  Engler,  71  Iowa,  616;  Mason  v. 
Mason,  72  Iowa,  457. 

If  the  evidence  established  an  advancement  to  the  son, 

then  plaintiff  would  take  the  land  subject  thereto,  although 

he  had  no  notice  thereof  before  purchasing.  But,  as  there 

was  no  advancement,  the  question  remains,  does  a  pur- 

2  chaser  of  real  estate  from  an  heir  pending  admin- 
istration on  the  estate  of  the  deceased' take  it  subject 

to  the  debts  of  that  heir  ?  Herrick  &  Doxee,  Probate  Law 
(2d  Ed.)  pp.  387-388,  seems  to  hold  that  he  does.  But  we 
do  not  regard  this  statement  as  correct.      True,  we   liave 

held  that  a  purchaser  takes  subject  to  an  advancement 
8  to  an  heir,  wbetlier  with  or  without  notice.      Finch 

V.    nrnrff,'i02   Towa,  3S6;   Pinrhiri/  r.  P'nirhneir, 
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114  Iowa,  441.  But  we  have  never  held  that  he  takes  subject 
to  a  debt  Indeed,  the  contrary  seems  to  be  the  rule  in  this 
state.  Rider  v.  Clarke  54  Iowa,  292.  This  doctrine  is  also 
supported  by  the  weight  of  authority,  as  well  as  of  sound 
reason.  La  Foy  v.  La  Foy,  43  N.  J.  Eq.  206  (10  Ad.  Rep. 
266,  3  Am.  St.  Rep.  302) ;  8aHor  v.  Beaty,  25  S.  C.  293; 
Procter  v.  Newhall,  17  Mass.  81 ;  Mann  v.  Mann,  12  Heist 
245;  Scobee  v.  Bridges,  87  Ky.  427,  (9  S.  W.  Rep.  299) ; 
Steele  v.  Frierson,  85  Tenn.  430  (3  S.  W.  Rep.  649).  That 
there  are  authorities  to  the  contrary  is  conceded,  but  they 
fail  to  note  the  manifest  distinction  between  a  debt  and  an 
advancement  See  Oxsheer  v.  Nave,  90  Tex.  568  (40  S. 
W.  Rep.  7,  37  L.  R  A.  98),  and  cases  cited.  There  may 
be  cases  where,  on  account  of  the  insolvency  of  the  debtor, 
or  for  some  other  cause,  equity  will  interfere  for  the  pro- 
tection of  the  estate,  but  this  is  not  one  of  them.  There 
is  no  showing  that  Gteorge  Stahley  is  insolvent,  and  no  reason 
for  not  applying  the  general  rules  of  law  hitherto  stated. 
The  administrator  holds  a  claim  against  Stahley,  which  it 
is  his  duty  to  enforce.  This  claim  is  not  a  lien  on  Stahley^s 
property  until  reduced  to  judgment  To  Administer  on  the 
estate  of  a  deceased  in  a  partition  proceeding,  and  to  adjust 
claims  in  behalf  of  and  against  the  estate,  would  be  novel, 
to  say  the  least 

Under  the  authority  of  the  Rider  Case,  we  are  con- 
strained to  hold  that  the  debt  of  George  Stahley  cannot  be 
deducted  from  the  share  of  the  estate  of  his  deceased  father, 
and  tliat  the  decree  should  be,  and  it  is,  affibmed. 


J.  L.  PiPBB  AND  R.  D.  PiPEB,  Appellccs,  V.  I.  C.  Fletoheb     ^  '^^ 

^       ^^  '  115     263 

AND  CuAs.  Ramsey,  Appellants.  "  i35    322 

Landlord  and  Tenant:   Construction  of  covenant  to  repair.    Where 

a  lessor  lets  a  building  for  a  particular  purpose,  and  covenants 

1    to  repair  it,  he  must  put  it  in  such  a  state  of  repair  as  the  busl- 

i    ness  requires,  whether  the  defects  existed  at  the  date  of  the 
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lease,  or  arose  from  defects  In  construction,  or  from  general 
dilapidation. 

Bbbach  of  covenant:     Rights  of  lessee.    Where  leased  premises 
are  untenantable  and  unsuitable  for  purposes  for  which  they 

3  were  rented,  owing  to  the  failure  of  the  lessor  to  repair  in  ac- 
cordance with  an  express  covenant,  the  lessee  may  abandon  the 
premises  and  have  cancellation  of  the  lease. 

Cancellation  of  lease:     Tender  to  pay  rent  due.    The  fact  that  the 
lessee  failed  to  pay  rent  due  om  abandonment  of  the  premises 

4  will  not  preclude  a  recovery  in  a  suit  for  cancellation  of  the 
lease  on  account  of  the  premises  being  untenantable,  where  a 
tender  was  made  before  the  commencement  of  suit,  and  the 
petition  averred  a  readiness  to  pay  all  unpaid  rent  due^ 

Appeal  from  Inicas  Disfrict  Coiirf, — ITox.  F.  AV.  Eichel- 
BKiujEU,  Judge. 

Saturday,  Dixember  21,  1901. 

Suit  in  equity  to  eaneel  a  lease,  and  to  enjoin  defend- 
ant Kamsey  from  proseeuting  an  aetion  against  the  plain- 
tiflfs  for  the  reeovery  of  rent  before  a  justice  of  the  peace  of 
Lucas  county.  The  trial  court  granted  the  relief  asked,  and 
defendants  api>ea]. — A  /firmed, 

J.  A,  Camphell  for  aitpellants. 

Stuart  &  Stuart  for  appellees. 

Peemer,  J. — January  20,  1S08,  plaintiffs  leased  of  the 
defendant  Fletcher  a  brick  storeroom  in  the  town  of  Oaklev 
for  the  term  of  five  years  at  the  agreed  yearly  rental  of 

$102.50.  The  following  is  a  true  copy  of  the  lease: 
1  ^'Oakley,  Iowa,  Jan.  20,  '08.     J.  C.  Fletcher,  party 

of  the  first  part,  leases  to  R.  D.  Piper  and  J.  L. 
Piper,  parties  of  the  second  part,  the  new  brick  storeroom, 
'20x00  feet,  situated  in  the  village  of  Oakley,  county  of  Lucas, 
and  state  of  Towa,  for  a  period  of  5  years  from  March, 
180<S,  at  an  annual  rental  of  $162.50;  the  same  to  be  paid 
monthly.  The  said  room  to  be  furnished  with  counters, 
shelves,  etc.,  and  kept  in  repair  by  party  of  the  first  part 
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J.  C.  Fletcher.  K.  D.  Piper.  J.  L.  Piper."  The  build- 
ing was  in  course  of  construction  at  the  time  the  lease 
was  executed,  and  was  not  completed  and  ready  for  occu- 
pancy until  about  March  2,  1898.  Fletcher  represented 
that  he  would  finish  the  storeroom  in  first-clSss  shape ;  would 
fit  it  with  adjustable  bracket  shelves,  and  with  counters 
and  drawers  suitable  for  a  general  country  store.  When 
plaintiflFs  moved  into  the  building  they  found  but  one  rough 
coat  of  plastering  on  the  walls,  which  was  soft  and  would 
easily  crumble;  that  the  counters  were  made  of  green  elm 
lumber  and  rough  pine  boards;  and  that  there  was  no 
drawers  as  promised.  Plaintiffs  objected  to  these  matters, 
And  defendant  informed  them  that  the  fixtures  were  tem- 
porary; that  he  had  purchased  other  good  shelving,  which 
he  would  put  in;  and  that  he  would  paper  the  walls.  These 
promises  were  never  fulfilled.  Thereafter,  and  about  Jan- 
uary 1,  1899,  Fletcher  sold  the  premises  to  his  co-defendant 
Ramsey,  and  plaintiffs  attoonrned  to  him.  After  his  pur- 
ehase,  plaintiffs  demanded  of  Ramsey  that  he  make  the 
repairs  as  promised ;  but  he  refused  to  do  so,  claiming  that 
he  was  not  bound  by  the  covenants  in  the  lease.  Plaintiffs 
claim  that  during  the  years  1898  and  1899  their  goods 
were  seriously  damaged  by  sand  and  dirt  falling  from  the 
imperfect  plastering,  and  that  in  September  of  the  year 
1899  the  walls  began  to  crack  and  spread  away  from  the 
joists;  that  these  cracks  increased  in  number  and  size,  and 
that  the  walls  so  spread  as  that  the  ends  of  the  joists  on 
the  second  floor  became  plainly  visible;  that  the  lower  joists 
at  one  end  of  the  building  became  rotten,  and  some  of  them 
broke  down,  causing  the  floor  to  settle  in  places  from  8  to 
10  inches ;  and  that  this  process  continued  until  about  the 
14th  of  October,  1899,  when  they  vacated  the  building  and 
surrendered  the  same  to  the  defendants  because  of  its  un- 
tenantable and  unsafe  condition.  After  giving  notice  to 
defendants  of  the  vacation  of  the  property,  plaintiffs  com- 
menced  this  action  to  cancel  the  lease.     After   the  com- 
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mencement  of  the  suit,  defendant  Kamsey  brought  action 
against  plaintiffs  before  a  justice  of  the  peace  to  recover 
the  rent  alleged  to  be  due.  Thereupon  plaintiffs  secured  a 
writ  of  injunction  restraining  the  prosecution  of  that  action. 
Much  is  said  in  argument  about  implied  covenants  be- 
tween landlord  and  tenant,  but  as  there  was  an  express  cove^ 
nant  to  repair  in  this  case,  and  an  agreement  as  to  iiow 
the  room  should  be  furnished,  this  discussion  is  en- 

2  tirely  foreign  to  the  case.     Where  a  lessor  lets  a 
building  for  a  particular  purpose,  and  covenants  to 

repair  it,  it  is  his  duty  to  put  it  in  such  a  state  of  repair 
as  the  business  requires;  and  it  is  not  important  whether 
or  not  the  defects  existed  at  the  date  of  the  lease,  or  arose 
from  defects  in  construction  or  from  general  dilapidation. 
"Good  repair  and  good  condition  at  all  times  is  the  fair 
intent  of  the  agreement. ''  Myers  v.  Bums,  35  l^T.  Y.  260; 
Bass  V.  Rollins,  63  Minn.  226  (65  N.  W.  Rep.  348) ; 
Bentley  v.  Taylor,  81  Iowa,  306;  Ward  v.  Robertson,  77 
Iowa,  159. 

With  these  rules  as  to  the  construction  of  the  covenants 
settled,  the  next  question  is  the  effect  of  a  breach  thereof. 
That  the  tenant  may  recover  damages  for  breach  of  cove- 
nant to  repair  is  well  settled.  He  may  also  make  the  repairs 
himself,  and  charge  the  cost  of  the  same  to  the  landlord,  or 
he  may  recoup  his  damages  in  an  action  by  the  landlord 
for  rent  The  covenant  to  pay  rent  and  the  covenant  to 
repair  are  independent,  however;  and  failure  of  the  land- 
lord to  repair  does  not  work  a  forfeiture  of  the  rent,  where 
the  tenant  remains  in  the  possession  and  occupancy  of  the 
premises.     Young  v.  Burhans,  80  Wis.  438  (50  N, 

3  W.  Rep.  343).     But  if  the  landlord  fails  to  repair, 
and  in  consequence  the  premises  become  untenant- 
able, the  tenant  may  abandon   them  and  escape  liability 
for  rent.    Bissell  v.  Lloyd,  100  111.  214;  Bosiwich  v.  Losey, 

67  Mich.  554  (35  X.  W.  Rep.  246);  Lewis  v.  Cliisholm, 

68  Ga.  40.     To  warrant  an  abandonment,  however,  it  must 
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be  shown  that  the  premises  became  untenantable  by  reason 
of  the  landlord's  failure  to  comply  with  his  agreement 
Prescott  V.  Otterstatter,  85  Pa.  St.  534;  Blake  v.  Dick, 
16  Mont  236  (38  Pac.  Kep.  1072,  48  Am.  St  Kep.  671) ; 
Moore  v.  Gardiner,  161  Pa.  175  (28  Ati.  Eep.  1018).  It 
is  conceded  that  Kamsey,  the  purchaser  from  Fletcher,  was 
boimd  by  the  covenants  in  the  lease,  and  that  his  failure 
to  repair  is  of  the  same  effect  as  if  he  had  been  the  original 
lessor.  These  principals  of  law  are  well  established,  and 
we  need  call  attention  to  but  one  other  before  going  to  the 
facts,  and  that  is  the  effect  of  plaintiffs'  taking  possession 
with  knowledge  of  some  of  the  defects.  In  Swift  v.  Hotel 
Co.y  40  Iowa,  323,  it  is  expressly  held  th^t  the  tenant's 
taking  possession  of  the  property  with  knowledge  of  the 
defects  and  without  objection  will  not  bar  his  recovery  of 
damages.  In  the  instant  case  the  tenants  made  objection 
when  they  took  possession,  and  were  promised  that  the  d^ 
fects  should  be  remedied. 

With  the  rules  of  law  settled,  we  now  turn  to  the  facts, 
and  find  that  we  have  to  go  through  a  so-called  abstract  of 
672  pages  to  settle  the  single  proposition,  were  the  premises 
untenantable,  dangerous  to  life  or  property,  or  otherwise 
uninhabitable,  when  plaintiffs  abandoned  them?  This  so- 
called  abstract  is  no  abstract  at  all.  It  is  nothing  more  or 
less  than  a  verbatim  reprint  of  the  transcript,  containing 
the  questions  to  the  witnesses  and  the  answers  thereto,  and 
every  detail  of  the  trial  as  disclosed  by  the  translation  of  the 
shorthand  reporter's  notes.  The  whole  case  ought  to  have 
been  presented  in  an  abstract  of  not  more  than  50  pages. 
We  have  patiently  gone  over  this  transcript,  although  not 
obliged  to  do  so,  and,  without  setting  forth  the  evidence 
on  which  we  rely,  content  ourselves  by  stating  that  we  reach 
the  same  conclusion  on  the  facts  as  did  the  learned  district 
judge.     The  premises  were  untenantable  and  unsuitable  for 

the  purpose  for  which  they  were  rented  when  the 
4  plaintiff  abandoned  them,   and  the  lease  should  be 

cancelci  imless  it  be  for  the  reason  stated  in  appel- 
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lants'  argument,  to-wit,  that  plaintiflFs  failed  to  pay  the 
rent  due  when  they  abandoned  the  room,  and  before  com- 
mencing this  suit  The  evidence  shows  that  plaintiffs  before 
commencing  suit  made  a  tender  of  $6.38  to  the  defendants, 
which  they  claimed  was  the  amount  due  as  rent,  and  that 
they  kept  the  tender  good  by  depositing  that  amoimt  with 
the  clerk  of  the  courts.  They  also  averred  in  their  petition 
a  readiness  to  pay  all  unpaid  rent  due  on  the  lease  down  to 
October  16,  1899.  The  answer  was  simply  a  general  denial, 
and  a  prayer  that  the  lease  be  declared  to  be  in  full  force 
and  effect  As  the  suit  is  in  equity,  averment  of  a  readiness 
to  perform  is  all  that  was  necessary.  Clapp  v.  Oreenlee, 
100  Iowa,  687.  But,  as  the  covenants  were  independent, 
we  are  disposed  to  hold  that  plaintiffs  may  have  cancellation 
without  paying  the  rent  See  Drago  v.  Mead,  30  App.  Div. 
258  (51  K  Y.  360).  It  is  agreed,  that  if  the.  judgment 
and  decree  in  the  main  case  stand  the  in  junctional  decree 
shall  also  be  aflBrmed.  This  disposes  of  the  claim  that  with- 
out proper  tender  the  injunction  will  not  lie. 

The  decree  is  in  all  respects  correct,  and  it  is  affirmed. 


State  of  Iowa  v.  Mrs.  Harry  Lugar,  Appellant 

New  Trial  for  Failure  to  Swear  Witness:  cbiminal  law.  Under 
Code,  section  4601,  providing  that  every  human  being  of  suffi- 
cient capacity  to  understand  the  obligation  of  an  oath  is  a  com- 
1  *  petent  witness,  and  the  constitutional  guaranty  t|iat  every  man 
accused  of  crime  shall  be  confronted  with  the  witnesses  against 
him,  a  new  trial  for  a  prosecution  for  lewdness  should  have 
been  granted  where  one  of  the  state's  witnesses,  who  gave  dam- 
aging evidence,  was  not  sworn,  and  the  omission  was  not  dis- 
covered until  after  the  verdict 

Prostitution:    Evn)ENCE.    Acts  of  defendant. in  another  place  are  ad- 
missible. 
Appeal  from  Wright  District  Court. — Hon.  J.  E.  Whit- 
AKER,  Judge, 
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Saturday,  December  21,  1901. 

The  defendant  was  tried  and  convicted  on  an  indict- 
ment charging  her  with  prostitution  and  lewdness.  She 
appeals  frpm  a  judgment  on  the  verdict — Reversed. 

J.  W.  Henneberry  and  McOrath  &  Bryan  for  appel- 
lant 

(Jhas,  TT.  Mullan,  Attorney-General,  and  Clias.  A.  Van 
Yleck,  Assistant  Attorney-General,  for  the  State. 

Sherwin,  J.— a  witness  called  by  the  state,  who  gave 
damaging  testimony  against  the  defendant,  was  not  sworn 

before  testifying.  Nor  was  the  omission  dis- 
1  covered     by    the     defendant     until      the     verdict 

had  been  returned.  From  the  very  incep- 
tion of  judicial  procedure  down  to  the  present 
time  some  form  of  oath,  or  some  recognition  of  accountability 
for  falsely  testifying,  has  been  required  by  lawmakers  and 
by  courts.  In  1  Greenleaf,  Evidence,  section  328,  it 
is  said :  "  But  here  it  is  proper  to  observe  that  one  of  the 
main  provsions  of  the  law  for  securing  the  purity  and  truth 
of  oral  evidence  is  that  it  bo  delivered  under  the  sanction 
of  an  oath/^  "The  force  and  utility  of  this  sanction  were 
familiar  to  the  Romans  from  the  ealiest  times."  1  Starkie, 
Evidence,  22.  The  principle  that  all  persons  capable  of 
understanding  the  nature  and  obligation  of  an  oath,  and 
only  such,  are  competent  witnesses,  is  generally  recognized 
in  the  various  statutory  provisions  on  this  subject  And 
our  own  statute  so  declares  in  substance,  section  4601.  Bou- 
vier  defines  "witness"  as  one  who  "testfies  under  oath  to 
something  which  he  knows  at  first  band."  2  Bouvier's  Law 
Dictionary,  827.  "All  oral  evidence  given  in  any  proceed- 
ing must' be  given  upon  oath,  but  if  any  person  called  as  a 
witness  refuses  or  is  unwilling  to  be  sworn,  from  alleged 
conscientious  motives,  the  judge  before  whom  the  evidence 
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is  taken  may,  upon  being  satisfied  of  the  sincerity  of  such 
objection,  permit  such  person  to  affirm.  Stephen's  Digest  of 
Evidence,  214.  It  is  the  recognition  of  the  principle  under 
consideration  which  excludes  the  t  estiniony  of  infants  of 
such  tender  age  as' to  be  incapable  of  feeling  or  understand- 
ing the  obligation  of  an  oath  {Kilbum  v.  MulUn,  22  Iowa, 
498),  and  which  admits  declarations  made  under  the  solemn 
sense  of  approaching  dissolution.  As  early  as  1779  it  was 
held,  by  the  12  English  judges,  that  no  testimony  could  bo 
legally  received  in  criminal  cases  except  upon  oatli.  Rex 
V.  Braiser,  1  Leach,  199.  See  note  in  State  v.  Michael,  37 
W.  Ya.  565  (19  L.  R  A.  605  s^  c.  16  S.  E.  Rep.  803), 
The  rule  has  been  followed  in  the  United  States  in  the  fol- 
lowing and  other  cases:  State  v.  Doherty,  2  Overt  80; 
State  V,  Tom,  8  Or.  178;  People  v.  Frindel,  58  Hun,  482 
(12  K  Y.  Supp.  498);  Hawks  v.  Baker,  6  Me.  72  (19 
Am.  Dec.  191)  ;  McKinney  v.  People,  7  HI.  540  (43  Am. 
Dec  65) ;  29  Am.  &  Eng.  Enc.  Law,  764.  And  where, 
through  an  oversight  as  in  this  case,  a  witness  testified  with- 
out being  sworn,  and  the  fact  was  not  discovered  until  after 
the  trial,  the  verdict  was  set  aside.  Hawks  v.  Baker,  supra. 
But  objections  must  be  made  as  soon  as  the  error  is  dis- 
covered. Slauter  v.  Whitelock,  12  Ind.  338 ;  Cady  v.  Nor-* 
ton,  14  Pick.  236.  The  constitution  of  this  state  guaranties 
to  every  man  accused  of  crime  the  right  to  be  confronted 
with  the  witnesses  against  him,  and  this,  would  be  but  a 
barren  right,  and  afford  the  defendant  no  protection,  if 
such  witnesses  may  testify  without  being  sworn,  or  without! 
in  any  way  being  subject  to  the  penalties  for  perjury.  The 
motion  for  a  new  trial  should  have  been  granted  on  this 
ground  of  the  motion.  There  was  no  error  in  permitting 
evidence  as  to  the  defendant's  acts  in  another  place.  It 
tended  to  show  her  disposition,  and  was  for  that  reason- 
competent  State  V.  Briggs,  68  Iowa,  416.  There  was  no 
error  in  overruling  the  motion  for  a  new  trial  on  the  ground 
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of  insufficiency  ot  evidence.     For  the  error  pointed  out)  the 
case  is  reversed,  and  remanded  for  a  new  trial. — ^Revebsed. 


Lizzie  Bailey  v.  City  of  Centerville^  Appellant. 

Contributory  Negligence:  defective  walk:  Jury  question,  Plaln- 
iff,  while  returning  from  church  in  company  with  her  husband, 
and  exercising  great  care,  was  injured  in  passing  over  a  side- 
walk, by  tripping  on  a  loose  board,  which  flew  up  as  her  hus- 

1  band  stepped  on  it.  The  sidewalk,  for  a  considerable  distance 
on  either  side  of  the  place  of  accident  was  badly  out  of  repair 
and  unsafe,  of  which  general  condition  plaintiff  knew,  though 
not  of  the  particular  defect;  but  there  was  no  other  safe  way. 
to  reach  her  destination.  Held,  that  the  question  of  plaintifC'a 
contributory  negligence  was  properly  submitted  to  the  jury. 

Husband  and  wife:    Imputed  negligence.    The  negligence  of  plain- 

2  tiff's  husband  would  not  affect  her  right  to  recover,  for  she  was 
not  so  in  his  care  as  to  be  bound  by  his  acts. 

Same:  Common  enterprise.  Because  plaintiff  and  her  husband 
wore  returning  from  church  together,  they  were  not  engaged  in 

8  a  common  en'terprise,  so  that  his  negligence  can  affect  her 
rights  to  recover,  but  as  to  such  transaction  they  were  strang- 
ers. 

Going  another  way:  Instructions.  There  being  no  other  safe  way 
for  plaintiff  to  go,  an  instruction  was  correct  which  stated  that 
if  sh*  knew  of  the  defective  condition  of  the  walk,  but  believed 
4  that  it  might  be  passed  by  the  exercise  of  ordinary  care,  and 
did  not  believe  it  was  imprudent  to  go  on  the  walk,  she  was 
under  no  obligation  to  go  another  way,  but  she  must  use  her 
eyes  and  act  prudently  and  carefully,  considering  all  the  cir- 
cumstances surrounding  her. 

Evidence — competency:  Having  fallen  at  the  same  place.  In  an 
action  for  injuries  from  a  defective  sidewalk,  evidence  of  wit- 
6  nesses  that  they  had  fallen  at  the  same  place  where  plaintiff 
did  was  competent;  the  court  stating  to  the  jury  that  it  was 
only  proper  for  the  purpose  of  calling  the  witness*  attention  to 
the  walk. 

Appeal  from  Appanoose   District    Court. — Hour.    Eobeet 
Sloan,  Judgt;. 
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Satueday,  December  21,  1901. 

Action  to  recover  damages  for  a  personal  injury. 
There  was  a  trial  to  a  jury,  and  a  verdict  and  judgment  for 
the  plaintiff.    The  defendant  appeals. — Affirmed. 

Mahry  &  Payne  for  appellant 

C,  F.  Howell  for  appellee. 

Sherwin^  J. — The  appellant  contends  that  the  evidence 

of  the  plaintiff  and  of  her  husband  shows  conclusively  that 

she  was  guilty  of  contributory  negligence  in  passing  over 

the  walk  where  she  was  injured.    The  evidence  tends 

1  to  show  that  the  walk  was  in  an  unsafe  condition 
for  some  distance  in  each  direction  from  the  partic- 
ular point  where  the  accident  happened,  and  that  the  plain- 
tiff had  frequently  passed  over  it,  and  knew  that  it  was 
sadly  out  of  repair.  In  addition  to  this,  however,  it  is 
shown  that  there  was  no  other  safe  way  for  her  to  reach 
her  destination,  and  that  she  did  not  know  of  the  particular 
defect  that  caused  her  injury,  and  that  she  was  at  the  time 
exercising  great  care.  The  fact  that  a  person  travels  over 
an  .unsafe  sidewalk,  with  knowledge  of  its  general  condition, 
does  not,  alone,  establish  contributory  negligence  on  her 
part.  Cosner  v.  City  of  Centerville,  90  Iowa,  33.  In  that 
case  it  was  shown  not  only  that  the  plaintiff  knew  of  the 
danger,  but  that  he  might  have  avoided  it.  The  reverse 
is  shown  in  the  case  at  bar.  The  question  was  therefore 
properly  submitted  to  the  jury.  Nichols  v.  Town  of  Laur- 
ens, 96  Iowa,  388. 

The  plaintiff  and  her  husband  were  together  on  the 

walk  at  the  time  of  the  accident,   returning  home  from 

church ;  and  he  stepped  upon  the  end  of  a  loose  board,  which 

flew  up  and  tripped  her.     The  defendant  asked  in- 

2  structions  to  the  effect  that,  if  the  husband  was  neg- 
ligent^ the  plaintiff  could  not  recover.  In  Yahi  v.  City 
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of  Ottumwaj  60  Iowa,  429,  a  recovery  by  the  wife,  who  was 
injured  by  the  negligent  driving  of  her  husband,  was  denied. 
In  Nesbit  v.  Town  of  Oamer,  75  Iowa,  314,  it  is  said  that 
the  holding  in  the  Yahn  Case  is  based  upon  the  thought  that 
the  wife  was  under  the  care  of  the  husband,  and  was  dis- 
tinguishable from  the  case  then  under  consideration  for 
that  reason.  All  of  the  Iowa  cases  to  which  our  attention 
has  been  called  that  involve  the  question  of  imputable  neg- 
ligence are  cases  where  an  injury  resulted  from  careless 
driving  of  a  private  conveyance.  The  general  rule  as  to 
such  n^ligence,  now  almost  universally  adopted,  is  in  line 
with  the  holding  in  the  Nesbit  Case.  1  Thompson,  Neg^ 
ligence  (2d  Ed.)  section  502.  In  Shearman  &  Redfield 
Negligence  (5th  Ed.)  section  67,  it  is  said:  "Under  the 
rule  of  the  common  law,  which  denied  the  wife  any  right  to 
bring  an  action  separately  from  the  husband  for  damages 
suffered  by  her  through  the  negligence  of  a  stranger,  it  was 
doubtless  proper  to  hold  that  the  contributory  negligence  of 
the  husband  barred  the  wife's  rights  to  recovery  as  effect 
tually  as  did  the  husband's."  But  in  the  states  where  there 
has  been   a  radical   change   in   the   relations   of   husband 

and  wife,  and  where  the  wife  may  sue  alone  for  her  injuries, 
it  is  held,  as  a  general  rule,  that  the  fault  of  the  husband 
is  not  chargeable  to  the  wife.  Id.  And  Judge  Thompson 
says  in  section  504  of  his  work,  supra :  "There  is  no  ground, 
in  reason  op  justice,  growing  out  of  the  marital  relation, 
for  making  a  different  rule  *  *  *  for  the  case  where 
the  wife  has  committed  her  safety  to  her  husband  ;  and  the 
weight  of  authority  is  that  in  such  case  the  negligence  of 
the  husband  is  not  imputed  to  the  wife."  It  is  not  necesr 
sary  to  further  discuss  the  authorities  on  this  point  It  is 
enough  to  say  that  the  facts  in  this  case  do  not  bring  it 
within  the  rule  announced  in  Yahn  v.  City  of  Ottumwa, 
even  if  that  case  is  to  be  considered  an  authority  at  this 
time,  for  it  cannot  be  said  that  the  plaintiff  was  so  in  the 
Vol.  116  Ia— 18 
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care  of  her  husband  while  they  were  passing  along  this 
sidewalk  together  that  she  should  be  bound  by  his 
8  acts.     Nor  can  it  be  said  that  they  were  engaged 

in  a  common  enterprise  simply  because  they  were 
returning  from  church  together.  They  were  strangers,  so 
far  as  this  transaction  was  concerned.  Barnes  v.  Town  of 
Marcus,  96  Iowa,  677. 

Complaint  is  made  of  the  last  part  of  instruction  18 
given  by  the  court     It  is,  in  substance,  that  if  the  plain- 
tiff knew  of  the  defective  condition  of  the  walk,  but  "be- 
lieved that  it  might  be  passed  by  the  exercise  of  or- 
4  dinary  care,''  and  "  did  not  believe  it  was  imprudent 

to  go  upon  said  walk,"  she  was  under  no  obligations 
to  go  another  way.  This  language  was  approved  in  the 
case  of  Nichols  v.  Town  of  Laurens,  96  Iowa,  388,  on  page 
893,  where  it  is  said:  "The  instruction  we  have 
set  out  is  in  line  with  all  cases  where  the  question  whether  a 
party  should  have  taken  another  way  is  considered."  It 
was  applicable  to  the  case  at  bar,  by  reason  of  the  evidence 
that  there  was  no  other  safe  way;  and  the  court  followed 
this  language  by  expressly  stating  to  the  jury  that  even 
then  she  must  "use  her  eyes,  and  act  prudently  and  care- 
fully, considering  all  the  circumstances  surrounding  her." 
We  think  the  instruction  was  correct  In  Muldowney  v. 
Railway  Co.,  36  Iowa,  462,  the  court  instructed  that,  if  the 
plaintiff  "had  reason  to  believe  that  he  would  be  sufficiently 
protected  by  the  bumpers  upon  the  cars,"  he  was  entitled 
to  recover.  This  case  was  followed  in  Pieart  v.  Railway 
Co.,  82  Iowa,  148,  where  it  does  not  appear  that  the  instruc- 
tion was  followed,  as  in  this  case,  by  the  language  we  have 
quoted. 

Several  witnesses  called  by  the  plaintiff  were  permitted 
to  testify  that  they  had  fallen  at  the  same  place  the  plain- 
tiff did.    The  court  carefully  guarded  this  evidence  by  stat 
ing  to  the  jury  when  it  went  in,  and  in  instructions, 
.5  that  it  was  only  proper  for  the  purpose  of  calling 

the  witness'   attcnticn   to  the  walk.     The  evidence 
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was  competent.     Smith  v.  City  of  Des  Moines,  84  Iowa, 
688;  Hunt  v.  City  of  Dubuque,  9G  Iowa,  314;  WUberding 
€.  City  of  Dubuque,  111  Iowa,  484. 
The  judgment  is  affirmed. 


Deed  Construed:  jntebest  in  praesenti:    Imperfectly  executed  tea* 
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tcmentary  disposition.  An  instrument  in  the  form  of  a  deed  }JJ  275 
recited  that  the  maker  sold  and  conveyed  certain  land  subject  135  138 
to  the  occupancy  and  possession  of  the  grantor  during  her  life,  ri5~27J 
and  it  was  intended  that  the  "deed*'  should  be  of  no  force  until 
after  the  death  of  the  grantor.  Held,  that  it  was  the  intention 
of  the  grantor  to  convey  an  interest  in  praesenti,  and  the  in 
etrument  was  valid  as  a  deed,  with  the  possession  postponed 
until  the  grantor's  death,  and  not  void  as  an  .improperly  exe- 
cuted testamentary  disposition. 

Appeal    from    Poweshiek    District    Court. — Hon.    A.    R. 
Dewey,  Judge. 

Saturday,  December  21,  1901, 

The  plaintiff  is  one  of  the  heirs  of  Harriet  E.  Saund- 
ers, deceased,  and  claims  an  interest  in  the  property  Hi  con- 
troversy by  reason  thereof.  He  avers  that  the  defendants 
claim  adversily  to  him  under  and  by  virtue  of  an  instru- 
ment in  writing,  in  the  form  of  a  deed,  purporting  to  bfe 
a  conveyance  from  said  Harriet  E.  Saunders  to  the  defend- 
ant, a  copy  of  which  is  as  follows: 

"Know  all  men  by  these  presents,  that  I,  Harriet  E. 
Saunders,  of  Poweshiek  county,  Iowa,  in  consideration  of 
one  dollar  in  hand  paid  by  Ernest  F.  Saunders,  of  Powe- 
shiek county,  Iowa,  do  hereby  sell  and  convey  unto  the 
said  Ernest  F.  Saunders  the  following  described  premises, 
situated  in  the  county  of  Poweshiek,  state  of  Iowa,  to-wit: 
Tb'^   east  three-fourths   of   the   north   half   of   tlie   south- 
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west  quarter,  and  one  acre  in  the  southwest  corner  of  the 
northwest  quarter  of  the  southeast,  being  twenty  rods  east 
and  west,  and  eight  rods  north  and  south,  all  in  section 
twenty-one,  township  seventy-eight,  range  fifteen  west^  sub- 
ject, however,  to  the  occupancy  and  possession  of  said  real 
estate  for  and  during  the  natural  life  of  the  grantor.  The 
intention  being  that  this  deed  shall  not  be  in  force  or  take 
effect  until  after  the  death  of  the  grantor  herein.  And  I 
hereby  convenant  with  the  said  Ernest  F.  Saunders  that  I 
hold  said  premises  by  good  and  perfect  title;  that  I  hay» 
good  right  and  lawful  authority  to  sell  and  convey  the  same; 
that  they  are  free  from  all  liens  and  incumbrances  whatso- 
ever; and  I  covenant  to  warrant  and  defend  the  said  prem* 
ises  against  the  lawful  claims  of  all  persons  whomsoever. 
Signed  the  30th  day  of  August;  1895. 

her 
"Harriet  E.   X  Saundere. 
mark 

'Witness  mark:   J.  W.  Carr." 

The  plaintiff  alleges  that  said  instrument  is  testamen- 
tary in  character,  and  asks  that  it  be  declared  void,  and  that 
an  estate  in  the  land  be  established  in  him.  There  was  » 
demurrer  to  the  petition  on  the  ground  that  it  affirmatively 
shows'  a  conveyance  of  the  land  to  the  defendant  in  the  life- 
time of  Harriet  E.  Saunders.  The  demurrer  was  sustained, 
and  the  plaintiff  appeals. — Affirmed. 

8.  B.  Clute  for  appellant 

J.  W.  Carr  and  Haines  <6  Lyman  for  appellee. 

Shbbwik^  J. — ^If  the  instrument  under  consideration 
is  not  a  deed  conveying  a  present  interest  in  the  land,  it  is 
nothing  of  any  validity ;  for  it  cannot  be  enforced  at  a  will, 
because  not  properly  executed.  The  appellant  concedes,  and 
rightly  80,  that  but  for  the  language^  "The  intention  being 
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that  this  deed  shall  not  be  in  force  or  take  effect  until 
after  the  death  of  the  grantor  herein,"  the  instrument  would 
be  a  deed  conveying  a  present  estate,  but  with  the  posses- 
sion and  enjoyment  thereof  postponed  until  after  the  death 
of  the  grantor.  It  is  fundamental  that  the  intention  of  the 
maker  of  an  instrument  must  control  in  all  cases  of  this 
kind,  if  the  intention  can  be  ascertained  from  the  entire 
instrument,  and  the  true  test, to  determine  whether  it  is  a 
deed  or  a  will  is  whether  it  is  to  take  effect  inamediately,  or 
only  upon  the  death  of  the  maker.  This  instrument  recites 
a  valuable  consideration  paid  by  the  defendant  It  says 
that  the  maker  does  "hereby  sell  and  convey"  land  accur- 
ately and  specifically  described.  It  contains  a  covenant  that 
the  maker  holds  said  premises  by  "good  and  perfect  title ;" 
that  she  has  "good  right  and  lawful  authority  to  sell  and 
convey  the  game;"  that  it  is  free  from  all  incumbrances;  and 
the  title  is  warranted.  It  was  acknowledged,  delivered,  and 
filed  for  record  in  the  proper  office,  and  duly  recorded.  All 
of  these  matters  are  considered  as  strong  evidence  of  an  in- 
tention to  convey  an  interest  in  praesenti.  Again,  the  instru- 
ment cannot  be  given  force  as  a  will,  and  the  law  presumes 
that  the  maker  knew  what  requisites  were  necessary  to  give 
it  such  character,  and  that  they  were  intentionally  omitted. 
It  is  also  to  be  presumed  that  she  intended  to  make  a  valid 
instrument^  and  it  will  be  so  construed  if  possible.  The 
instrument  says  that  the  conveyance  is  "subject,  however,  to 
the  occupancy  and  possession  of  said  real  estate  for  and 
during  the  natural  life  of  the  grantor."  It  will  be  noticed 
that  the  language  here  used  is  only  cpnsistent  with  the  con- 
veyance of  a  present  interest,  and  furnishes  a  strong  indi- 
cation of  the  intent  of  the  grantor.  Then  in  the  language 
following  the  instrument  is  referred  to  as  ,  a  "deed,"  and 
from  the  whole  instrument  there  can  be  but  little  question 
as  to  the  grantor's  intention  when  she  executed  it  That 
she  fully  intended  to  convey  a  present  interest  in  the  land, 
the  enjoyment  of  which   only  was  ta  bo  postponed   until 
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after  her  death,  we  do  not  doubt  The  statement  of  inten- 
tion that  the  deed  shall  not  be  effective  until  after  her  death 
was  evidently  an  attempt  to  more  fully  and  explicitly  set 
forth  the  fact  that  the  conveyance  was  subject  to  her  use 
and  occupancy  during  life.  It  follows  immediately  there- 
after, and  must  be  read  in  connection  therewith.  It  was  to 
make  certain  the  intention  to  retain  possession  of  the  land 
during  life,  and  nothing  more.  Jones,  Keal  Property,  see- 
tion  527;  Page,  Wills,  section  52;  Schouler,  Wills  (3d  Ed.) 
section  272;  Wilson  v.  Carrico,  140  Ind.  533  (40  N.  E. 
Kep.  50,  49  Am.  St  Eep.  213)  ;  Latin\er  v.  Latimer,  174 
HI.  Sup.  418.  (51  N.  E.  Eep.  548)  '/Phillips  v.  Lumber  Co., 
94  ^Ky.  445  "(22  S.  W.  Rep.  652,  42  Am.  St  Rep.  367)  ; 
Seals  V.  Pierce,  83  Ga.  787  (10  S.  E.  Rep.  589,  20  Am. 
St  Rep.  344) ;  White  v.  Hopkins,  80  Ga.  154  (4  S.  E. 
Rep.  863) ;  Sharp  v.  Hall,  86  Ala.  110  (5  South.  Rep. 
497,  11  Am.  St  Rep.  28) ;  Burlington  University  v.  Bar- 
rett, 22  Iowa,  60;  Hinson  v,  Bailey,  73  Iowa,  544.  The 
appellant  relies  upon  Leaver  v.  Gauss,.  6*2  Iowa,  314,  to 
support  his  contention.  At  first  blush  it  might  appear  to 
do  so,  but  in  reality  it  does  not.  In  that  case  the  rnstru- 
ment  was  a  deed  in  form  but  contained  this  language :  "To 
commence  after  the  death  of  both  of  the  said  grantors.'^ 
and,  "It  is  hereby  understood  and  agreed  between  the  grant- 
ors and  the  grantees  that  the  grantees  shall  have  no  interest 
in  said  premises  as  long  as  the  grantors,  or  either  of  them^ 
shall  iive.'^  It  was  heM  that  the  sentence  last  quoted  was^ 
in  effect  a  declaration  that  no  estate  was  created 
and  the  case  was  decided  on  that  theory.  Here 
there  is  no  such  declaration,  and  we  are  left  to  determine 
the  true  intent  from  the  entire  instrument 

We  think  it  is  a  deed,  and  the  judgment  of  the  distriot 

court   is   AFFIRMED. 
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X  E.  Griffith  v.  B.  J.  Bergeson^  Appellant. 

Recovery  of  Profits:  excessive  allowance  by  instruction.  Plain- 
tiff and  another  contracted  for  the  purchase  of  about  300  unse- 
lected  and  unidentified  steers  on  a  ranch,  or  all  the  steers  of 
certain  ages  belonging  to  sellers,  of  which  20  head  might  be 

1  cut  out  as  "tails"  by  the  purchasers,  to  be  delivered  on  a  cer- 
tain date.  Plaintiff  contracted  for  the  sale  of  his  one-half  of 
the  steers,  but  was  unable  to  fulfill  his  contract,  because  of  the 
failure  to  deliver  the  300  steers,  and  the  delivery  of  steers  in- 
ferior to  those  contracted  for,  and  sued  hfs  (io-purchaser  for 

2  damages,  alleging  a  faudulent  conspiracy  on  the  part  of  defend- 
ant the  sellers.  The  evidence  showed  that  at  the  time  of  the 
delivery  the  seller  might  have  had  about  270  steers,  leaving 
plaintiff  entitled,  after  cutting  out  the  20  tails,  to  one-half  of 
250  steers.  Held,  that  an  Instruction  authorizing  the  recovery 
of  profits  on  164  head  of  cattle  was  erroneous,  for  it  was  more 
than  his  one-half. 

Ghaboe  and  evidence.  There  being  a  confiict  in  the  evidence  at  to 
whether  any  steers  were  withheld,  and  as  to  the  number,  if 

3  any,  the  instruction  was  erroneous  in  directing  a  recovery  of 
profits  for  a  specified  number,  regardless  of  the, evidence,  as, 
under  the  issue  tendered,  no  recovery  could  be  had  for  profits 
on  a  greater  number  than  the  evidence  showed  were  in  fact 

.        withheld. 

Evidence:     Measure  of  damages.    It  not  appearing  that  there  was 

any  contract  for  the  resale  of  plaintlfL's  interest  in  the  cattle 

5    which  could  have  been  enforced,  evidence  of  such  resale  is  only 

competent  as  tending  to  prove  the  market  value  of  the  stock 

at  that  time. 

Partnership:  otheb  oonfidential  relations:  Good  faith  required. 
An  instruction  giving  the  rule  as  to  good  faith  between  par^ 
ners,  though  technically  incorrect,  because  there  was  no  part- 

4  nership  between  plaintiff  and  defendant,  was  not  erroneous, 
for  the  rule  it  embodied  was  applicablt  to  the  relation  of  tht 
parties. 

EnoppEL  TO  URGE  FRAUD.     Though  plaintiff  suspected  some  fraud 
%    at  the  time  the  stock  was  delivered,  as  he  did  not  oertalnly 
know  what  it  was,  and  the  extent  thereof,  he  is  not  estopped  to 
complain. 
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Appeal  from  Emmet  District  Court. — ^Hon.  W.  B.  Quabt 
TON,  Judga 

Saturday^  December  21,  1901. 

Action  at  law  to  recover  damages  alleged  to  have  been 
caused  by  the  fraudulent  conspiracy  of  the  defendant  and 
others.  Trial  to  a  jury,  and  verdict  and  judgment  for  the 
plaintiff,  from  which  the  defendant  appeals. — Reversed. 

Myerly  <&  Bevan  for  appellant, 

C.  TF.  Crim  for  appellee. 

Sherwin^  J. — On  the  fourteenth  day  of  July,  1899, 
the  plaintiff  and  defendant  jointly  entered  into  a  contract 
with  the  firm  of  Wliitlock  &  Boehmer,  by  the  terms  of  which 

Whitloek  &  Boehmer  agreed  to  sell  them  "about  three 
1  hundred  head  of  steers,''  and   about  60  cows   and 

heifers,  to  be  delivered  between  the  first  and  tenth 
of  October.  The  contract  says,  "It  being  the  intention  that 
this  contract  shall  cover  all  cattle  to  be  sold  by  Whitloek  & 
Boehmer, — about  350  head,  more  or  less."  At  the  time 
this  contract  was  made,  the  cattle  covered  by  it  were  in  a 
herd  about  35  miles  from  Gettysburg,  S.  D.,  with  a  large 
number  of  others.  They  were  not  picked  out  or  indentified 
in  any  manner,  but  the  evidence  shows  that  the  contract 
was  intended  to  cover  and  include  all  two,  three,  and  four 
year  old  steers  then  owned  by  Whitloek  &  Boehmer  on 
that  range.  When  the  delivery  was  made  to  the  plaintiff 
and  the  defendant  at  Gettysburg,  but  230  steers  were  in 
the  bunch,  and  the  plaintiff  claims  that  they  were  not  the 
same  or  as  good  as  the  ones  contracted  for;  that  the  herd 
had  been  "topped"  (that  is,  that  the  best  cattle  had  been 
picked  out,  and  only  the  inferior  ones  delivered  to  the 
parties  to  this  action).     He  also  alleges  other  fraudulent 
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practices  on  the  part  of  Wliitlock  &  Boehmer,  to  all  of  which 
he  claims  that  this  defendant  was  a  party,  and  sues  him 
alone  for  the  damage  he  avers  he  has  sustained  by  reason 
thereof. 

The  plaintiff  proved  that  after  he  had  contracted  for 
the  cattle  in  question,  he,  in  turn,  made  contracts  for  the 
sale  of  one-half  thereof, — the  cattle   which  would  belong 

to  him  under  his  arrangement  with  the  defendant 
2  The  court  gave  the  following  instruction  on   that 

point :  "Now,  if  you  believe  from  the  evidence  that, 
before  the  time  of  delivery  of  the  cattle  in  question  by 
Whitlock  &  Boehmer  to  Griffith  &  Bergeson,  the  defendant 
knew  that  the  plaintiff  had  sold  100  head  of  the  cattle  in 
question  to  each  of  the  above  named  parties;  and  if  you 
further  believe  from  the  evidence  that  through  the  fraud  of 
the  defendant,  or  through  his  conspiring  with  otliers  to  cheat 
and  defraud  the  plaintiff  out  of  any  part  of  the  cattle  in 
question;  and  you  further  find  that  in  fact,  through  said 
fraud  or  conspiracy,  the  plaintiff  did  not  get  any  part  or 
all  of  the  cattle  purchased;  and  you  further  find  that  on  ac- 
count of  said  fraud  or  conspiracy  tho  plaintiff  was  deprived 
of  the  sale  of  these  cattle,  or  any  part  thereof,  to  Eisle  and 
Wells, — then  you  are  told  that  the  plaintiff  would  be  en- 
titled to  recover  of  and  from  the  defendant  at  the  rate  of 
$2.50  per  head  for  64  head  of  cattle,  which  was  the  number 
not  delivered  to  Eisle,  and  at  the  rate  of  20  cents  per  hun- 
dredweight for  one  hundred  head,  which  were  not  delivered 
to  Wells,  as  you  find  the  weights  of  said  cattle  to  be  delivered 
to  Wells,  to  have  actually  been  at  Gettysburg,  South  Dakota, 
on  the  11th  day  of  October,  1899."  This  instruction  is 
clearly  erroneous.  It  authorizes  the  plaintiff  to  recover 
the  profits  on  164  head  of  steers,  when,  under  the  undisputed 
agreement  with  the  defendant,  he  was  to  have  but  150  head 
of  steers  if  they  got  the  full  number,  300.  Moreover,  the 
contract  is  very  indefinite  as  to  the  number  which  the  plain- 
tiff and  defendant  could  claim  thereunder.     It  provides  for 
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no  certain  number,  but  does  provide  that  20  head  may  be 
cut  out  by  the  purchasers  as  "tails."  The  number  of  two, 
three,  and  four  year  old  steers  in  the  herd  at  the  time  of 
the  purchase  was  not  exactly  known  (they  were  not  counted), 
and  the  only  evidence  relating  therto  is  the  testimony  of 
the  plaintiff  that  he  estimated  that  there  might  be  325 ;  but^ 
under  the  contract,  it  is  doubtful  if  Whitlock  &  Boehmer 
could  have  been  required  to  furnish  more  than  300  if  they 
had  had  them ;  and  if  we  construe  the  contract  as  requiring 
them  to  deliver  all  they  had  at  the  time,  up  to  300  in 
number,  the  evidence  only  shows  that  they  might  have  had 
270  head  at  that  time,  so  that  in  any  event,  under  the  con- 
tract and  the  evidence,  after  cutting  out  the  20  tails,  the 
plaintiff  would  only  be  entitled  to  one-half  of  250 

3  steers.     Again,  there  is  a  conflict  in  the  evidence  as 
to  whether  any  steers  were  withheld,  and  as  to  the 

number,  if  any.  Under  the  issue  tendered,  no  recovery 
could  be  had  for  profits  on  a  greater  number  than  the  evi- 
dence showed  were  in  fact  withheld,  while  the  instruction 
directs  a  recovery  for  a  specified  number,  regardless  of  the 
evidence. 

It  is  said  that  the  instruction  we  have  Just  noticed 
and  instruction  13  are  conflicting.  This  is  true,  to  a  certain 
extent,  though  it  is  evident  that  such  was  not  the  intent 
of  the  court.  As  both  read,  the  jurors  might  be  somewhat 
confused.  This  difficulty,  however,  may  be  readily  removed 
on  a  retrial. 

Paragraph  11  of  the  court's  charge  is  technically  in- 
correct, for  the  reason  that  there  was  no  partnership 

4  between  the  plaintiff  and  the  defendant ;  but  the  rule 
which  it  gives  is  applicable  to  the  relation  of  the 

parties,  and  hence  it  is  not  erroneous. 

We  need  not  notice  specifically  other  errors  assigned 
as  to  instructions,  or  errors  assigned  as  to  rulings  on  the 


Digitized  by 


Google 


Dec.  1901]  Patterson  v.  Nicol. 

introduction  of  testimony,  except  as  to  the  evidence  of  a 
resale  of  the  cattle  by  the  plaintiff.     There  does  not 

5  appear  to  have  been  any  contract  for  a  resale  which 
could  have  been  enforced,  and  this  evidence  is  only 

competent  as  tending  to  prove  the  market  value  of  the  stock 
at  that  time.  Other  errors  complained  of  are  not  likely  to 
arise  on  a  retrial  of  the  case,  and  we  do  not  notice  them. 
It  is  contended  that  the  verdict  is  not  supported  by  the  evi- 
dence. The  facts  and  circumstances  shown  are  of  such 
character  that  we  cannot  so  say,  as  a  matter  of  law. 

An  estoppel  is  urged  on  the  ground  that  the  plaintiff 
received  the  stock  when  delivered,  knowing  all  of  the  facts 
upon  which  hcnow  relies  for  a  recovery  against  the  defend- 
ant   But  this  does  not  appear  conclusively  from  the 

6  record.     That  he  suspected  some  chicanery  in  the 
transaction  is  beyond  dispute,  but  just  what  it  was, 

and  the  extent  thereof,  he  evidently  did  not  know  certainly 
at  the  time. 

For  the  errors  pointed  out,  the  judgment  is  beveesbd. 


James  Pattebson  et  ah.  Appellants,  v.  Ira  J.  Nicol. 

Liquor  injunction:      abandonment    of    business    pending    trial. 
Where   pending  the  trial  of  a  suit  to  restrain  the  defendant 
from  selling  intoxicating  liquors,  the  defendant  abandoned  the 
business,  surrendered  his  druggist  permit,  sold  his  intei>:at  \n       [{^    g* 

the  business  and  in  the  building  in  which  it  had  been  carried       ' 

on,  and  paid  the  costs  up  to  that  time,  an  injunction  to  re> 
strain  the  sale  was  properly  refused;  Code,  section  2410,  provid- 
ing that  the  suit  may  be  abated  on  the  property  owner  paying 
all  the  costs  and  filing  a  bond  conditioned  for  the  abatement 
of  the  nuisance,  not  applying,  as  defendant  did  not  own  tho 
premises  at  the  time. 

Appeal  from   Iowa  District    Court. — Hon.  M.  J.  Wade, 

Judge. 
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Satueday,  Dj:cembeb  21,  1901. 

Action  in  equity  to  restrain  the  sale  of  liquor  in  viola- 
tion of  law  and  to  abate  a  nuisance  created  by  such  sales. 
Trial  to  the  court,  and  judgment  for  the  defendant  The 
plaintiffs  appeal. — Affirmed. 

Brown  &  Brown  for  appellants. 

J.  D.  Butler  for  appellee. 

SiiERwiN^  J. — This  action  was  brought  in  June,  1899, 
against  the  defendant  and  one  Cook,  his  partner  in  the  drag 
business.  The  case  was  tried  as  to  Cook  at  the  June  term 
of  court,  and  an  injunction  issued  against  him  as  prayed. 
The  defendant  was  then  owner  of  the  building  in  which 
the  unlawful  sales  were  made,  and  afterwards  a  notice  of 
the  action  was  served  on  him  for  the  October  term  of  the 
court,  at  which  time  he  answered,  denying  the  allegations 
of  the  petition,  and  alleging  that  he  was  a\  registered  pharm- 
acist, and  held  a  permit  to  sell  intoxicating  liquors  in  ac- 
cordance with  the  law;  and,  further,  that  on  the  twelfth 
day  of  August,  1899,  he  "permanently  discontinued  the  sale 
of  liquor  under  his  permit  for  all  purposes  and  for  all 
time,"  and  "that  he  will  not  in  the  future  engage  in  said 
business.".  In  August,  1899,  the  plaintiffs  were  notified 
by  the  defendant  of  his  abandonment  of  the  business,  and 
he  offered  t»  pay  all  the  costs  against  him  up  to  that  time. 
At  the  time  this  suit  was  brought,  and  at  the  time  of  the 
trial  as  to  Cook  and  as  to  himself,  the  defendant  did  not 
reside  in  the  coimty  or  in  the  judicial  district  where  it  was 
pending.  While  the  evidence  conclusively  shows  violations 
of  the  law  in  \hQ  aales  of  liquor,  it  also  conclusively  shows 
that,  not  only  had  the  defendant  in  good  faith  abandoned 
the  business  long  before  the  trial,  but  also  that  he  had  sur- 
rendered his  permit,  and  had  sold  his  interest  in  the  busi- 
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ness  and  in  the  premises  in  which  it  was  carried  on.  These 
facts  were  found  by  the  trial  court.  There  was,  then,  no 
occasion  to  issue  an  injunction  as  to  this  defendant  It  was 
a  discretionary  matter  with  the  courts  and  no  abuse  of  dis- 
cretion is  shown.  Judge  v.  KribSy  11  Iowa,  ISS,  recognizes 
the  principle  applied  here.  See,  also,  Shear  v.  Brinhman, 
72  Iowa,  698.  There  was  nothing  for  the  defendant  to  do 
under  section  2410  of  the  Code,  because  he  did  not  then 
own  the  premises.  The  trial  court  found  that  the  defendant 
had  in  good  faith  abated  the  nuisance  August  12,  1899. 
He  taxed  the  costs  up  to  that  time  to  him,  and  refused  the 
writ 

We  think  the  judgment  should  be,  and  it  is,  AFFntMSD. 


Wm.  H.  Howe^  as  Executor  of  the  Estate  of  E.  M.  Davis, 
Deceased  v.  The  Mutual  Resebve  Fund  Life  Asso- 
ciation^ Appellant. 

Withdrawal  of  Deposition:  ordeb  to   restore   to  files.     Under 

Code,  section  288,  providing  that  tlie  record  shaU  consist  of 
the  original  papers  filed  In  all  proceedings;  and  section  287, 
requiring  the  clerk  to  keep  the  records;  and  section  4707,  pre* 

1  scribing  that  depositions  filed  with  the  clerk  shall  not  be 
taken  from  his  office  previous  to  the  next  term  of  court,  un- 
less by  the  written  consent  of  all  the  parties, — the  court  may 

2  properly  order  the  defendant  to  return  the  depositions  filed  by 
it  with  the  clerk,  but  which  were  not  used  as  evidence  on  the 
trial,  and  which  were  taken  from  the  files  without  leave,  as 
they  are  not  the  property  of  the  party  filing  them,  but  are  sub- 
ject to  the  use  of  either  party. 

Court  mat  proceed  on  its  own  motion.     The  method  or  motive 

through  which  the  court's  attention  was  directed  to  the  wrong- 

t    ful  retention  of  certain  papers  from  the  files  is  Immaterial, 

since  it  could  proceed  on  Its  own  m6tion  to  have  them  restored. 

TmjE  OF  PROCEEDINGS.     Proceedings  for  the  restoration  of  certain 

papers  taken  from  the  files  are  not  invalid  in  being  instituted 

4    under  the  title  of  the  original  action,  which  has  been  settled. 
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the  proceedings  not  reviving  the  action  or  becoming  a  part 
of  it,  but  the  title  being  merely  a  matter  of  convenience  and 
identification 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfb, 

Judge. 

Saturday^  Deckmber  21,  1901. 
S 

Action  against  defendant  on  a  life  insurance  policy 
was  begun  in  December,  1897,  and,  on  issue  joined,  the 
plaintiff's  evidence  was  introduced  at  the  trial,  September 
23,  1898,  when  the  controversy  was  adjusted,  and  judgment 

en t  red  against  the  defendant,  and  fully  paid,  on  the 
1  same  day.    Thereafter,  January  5,  1899,  a  petition, 

verified  by  tho  attorney  of  plaintiff  in  the  original 
cause,  was  presented  to  the  court,  in  which  it  was  averred 
that  certain  depositions  taken  on  behalf  of  defendant  had 
been  removed  from  the  files  by  its  attorneys,  and  prayed 
for  an  order  that  it  be  required  to  show  cause  why  they 
should  not  be  restored.  The  order  was  issued  accordingly, 
and  the  defendant  answered  by  way  of  general  denial, 
though  admitting  the  removal  of  the  deposition.  It  further 
averred,  and  all  that  follows  was  stricken  on  motion,  that 
the  depositions  were  taken  for  its  own  use,  paid  for  by  it, 
and  were  its  property;  that  though  filed  they  were  not 
used  as  evidence;  that  the  cause  had  been  finally  disposed 
of,  the  estate  of  Davis  settled,  and  plaintiff  had  no  further 
interest  in  the  same ;  that  this  suit  was  instituted  by  one  of 
plaintiff's  attorneys,  E.  S.  James,  for  the  purpose  of  extort- 
ing money  of  defendant;  and  certain  letters  are  attached, 
relating  to  his  prospective  employment  by  it.  Evidence  was 
introduced,  and  the  defendant  and  its  attorneys  ordered 
to  restore  the  deposition  to  the  files  within  30  days.  The 
defendant  a])i)eals. — Affirmed. 
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Hayes  &  Schuyler  for  appellant. 

Walsh  Bros.y  F.  W.  Ellis,  and  E.  S.  James  for  appellee. 

Ladd,  J. — The  depositions  had  been  returned  and  filed 
by  the  clerk.  They  then  became  a  part  of  the  files  in  that  par- 
ticular case,  to  be  kept  by  the  clerk  under  the  direction  of  the 
judge.  Section  287,  Code.  They  could  not  be  taken  from 
the  office  previous  to  the  next  term  of  courts  "unless  by  the 
written  consent  of  all  of  the  parties'*  (section  4707,  Code) ; 
and  at  no  time  without  leave.  Pelamourges  v.  Clark,  9  Iowa, 
20;  Hale  v.  Gibhs,  43  Iowa,  380.  Though  not  a  part  of 
the  record  in  that  case  for  the  purposes  of  an  appeal,  they 
were  original  papers,  duly  filed,  and  formed  a  part  of  the 
records  of  the  court  Section  288,  Code.  As  they  were 
taken  for  this  purpose,  it  is  wholly  immaterial  at  whose 
instance  or  expense  this  was  done.  Upon  filing,  one  party 
might  as  freely  use  them  as  the  other.  Walkley  v.  Clarke, 
107  Iowa,  451;  Brown  v.  Byam,  65  Iowa,  374.  And  in  a 
subsequent  action  between  the  same  parties  they  are  at  the 
disposal  of  either  as  evidence.  Shaul  v.  Brown,  28  Iowa, 
37;  Atkins  v.  Anderson,  63  Iowa,  739;  Searle  v.  Richard- 
son, 67  Iowa,  170. 

The  control  of  the  party  taking  is  only,  as  clearly  indi- 
cated in  Hale  v.  Oibbs,  supra,  that  of  determining  whether 
he  will  offer  them  in  evidence.  There  appears  to  be  no  dis- 
tinction, aside  from  the  manner  of  procedure,  between  those 
taken  on  notice,  conmiission,  or  stipulation.  Nor  is  there 
^ny  provision  for  the  return  of  depositions  to  the  party 
taking  them  upon  the  final  disposition  of  the  case  or  when 
not  used.  They  continue  a  part  of  the  files  in  the  case  and 
■of  the  records  of  the  court  It  is  settled  law  that  destroyed 
-or  lost  records  may  be  supplied.  Loomis  v.  McKenzie,  48 
Iowa,  416;  Gammon  v.  Knudson,  46  Iowa,  455.  And  if 
one  of  the  court  records  have  been  removed  or  files  taken  it 
is  quite  as  much  within  its  authority  to  order  their  return. 
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As  said  in  Railway  Co.  v,   Lnven,  69    Iowa,    581. 

2  "Of  necessity,  the  court  has  the  power  to  protect  and 
preserve  the  records  and  papers  in  its  custody  from 

spoliation.  To  this  end  it  may  undoubtedly  proceed  at  any^ 
time,  with  or  without  motion,  whenever  it  has  information 
that  such  paper  has  been  removed,  to  order  and  direct  that 
it  be  returned  by  any  of  its  officers  having  the  possession  of 
such  paper,  or  who  may  have  removed  it  from  the  files  with- 
out leave  of  the  court  The  power  of  the  court  in  this 
respect  is  not  dependent  on  a  notice,  but  exists  independent 
of  it  The  court  may,  in  the  first  instance,  order  the  paper 
to  be  returned  without  previous  notice  to  the  person  who 
has  such  a  paper  in  his  possession,  or  who  has  taken  it  from 
the  files,  and  it  is  immaterial  whether  the  paper  was  proper- 
ly or  improperly  removed.  It  is  sufficient  for  the  court  to 
know  that  some  of  its  records  or  papers  in  its  custody  have 
been  removed  or  taken  without  its  consent"  It  is  of  the 
highest  importance  that  court  records  and  files  be  preserved. 
These  often  relate  to  the  disposition  of  property,  and  always 
to  the  adjustment  of  rights  more  or  less  valuable,  and  con- 
tingencies are  constantly  arising,  which  could  not  have  been 
anticipated  by  the  acutest  foresight,  where  their  preservation 
is  of  the  utmost  value.  That  these  depositions  were  removed 
by  defendant's  attorneys  is  not  denied,  and,  for  all  that 
appears,  one  of  them,  residing  in  New  York  City,  or  defend- 
ant, still  retains  them.  The  defense  is  not  by  way  of  excuse 
for  not  returning  them  to  the  files,  but  an  attempt  to  justify 
withholding    therefrom.       It    is    wholly    untenable. 

3  The  method  or  motive  through  which  the  court's  at- 
tention was  directed  to  the  retention  of  the  papers 

is  immaterial,  as  it  could  have  as  well  have  proceeded  on  its 

own  motion.  It  is  suggested  by  appellant  that  the  proceedings 

ought  not  to  be  had  under  the  title  of  the  original  action. 

That  was  a  mere  matter  of  convenience,  and  doubt- 

4  less  for  the  purpose  of  identification.     It  did  not 
revive  the  action,  nor  make  the  motion  a  part  of  it 
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The  point  as  to  whether  the  appeal  might  be  taken  therein 
or  at  all  is  not  raised,  and,  as  we  afifirm,  need  not  be  decided. 
Possibly  certiorari  would  afford  the  more  available  remedy. 
— ^Affirmed.    ' 


Citizens  Bank  of  Colfax,  Iowa^  Appellant,  v.  E.  N. 
Stewart,  Frances  Carns,  H.  B.  Allfrek  and 
George  D.  Wood. 

Mortgage  Foreclosure:  held  not  to  be  a  bedemption  in  the  inter- 
est OF  a  judgment  debtob.  a  mortgage  which  was  senior  to 
plaintiff's  Judgment  lien  was  foreclosed,  and  the  mortgagee  took 
the  certificate  of  purchase,  which  he  subsequently  assigned  to 
C,  who  assigned  it  to  defendant,  who  took  a  sheriffs  deed. 
Plaintiff  alleged  that  the  mortgagee  had  agreed  to  hold  the 
certificate  of  purchase  for  the  debtor,  and  had  assigned  it  to 
C.  only  by  the  debtor's  consent,  but  there  was  no  evidence  that 
the  debtor  ever  furnished  any  of  the  money  for  the  extinguish- 
ment of  the  mortgage,  or  that  defendant  held  the  property  in 
trust  for  the  debtor,  though  there  was  some  evidence  that  the 
debtor  wished  the  sheriff's  deed  to  issue  to  defendant  under 
some  prospective  arrangement  for  a  further  loan.  Held,  that 
plaintiff  was  not  entitled  to  have  the  foreclosure  declared  to 
be  a  redemption  in  the  debtor's  interest  so  as  to  leave  the  prop- 
erty still  subject  to  plaintiff's  judgment. 

Appeal  from  Jasper  District  Court. — Hon.  A.  E.  Dewey, 

Judge. 

Saturday,  December  21,  1901. 

Plaintiff,  a  co-partnership,  claiming  to  be  a  judgment 
creditor  of  defendant  Stewart,  seeks  in  this  action  to  have  a 
sheriflF's  deed  of  real  property  which  belonged  to  Stewart, 
made  under  foreclosure  of  a  mortgage  given  to  one  Clements^ 
and  executed  to  defendant  Wood  as  assignee  of  the  certifi- 
cate of  purchase,  declared  to  be  a  redemption  in  the  inter- 
est of  Stewart,  so  as  to  leave  the  property  still  subject  to- 
Vol.  116  Ia— 19 
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plaintiff's  judgment  lien.     Decree  for  defendants.     Plain- 
tiff appeals. — Afjfirmed. 

Cragan  Bros.,  F,  H.  Clements  and  Hairah  &  Myers 
for  appellant. 

W.  0.  McElroy  for  appellees  Cams,  Allfree/and  Wood. 

McClain^  J. — The  mortgage  to  Clements,  under  which 
the  foreclosure  was  had,  was  junior  to  another  mortgage 
on  the  same  land  but  senior  to  plaintiff's  judgment  lien.  In 
the  foreclosure  of  this  mortgage  plaintiff  was  made  a  party 
defendant,  but  did  not  attempt  to  make  statutory  redemp- 
tion. On  the  last  day  for  making  redemption  b}'  defendant 
or  his  assignees,  the  certificate  of  purchase  at  the  foreclosure 
sale,  which  had  up  to  that  time  been  held  by  Clements, 
was  assigned  to  defendants  Cams  and  Allfree,  and  by  them 
assigned  to  defendant  Wood,  who  had  already  become  the 
owner  of  the  land  under  sheriff's  sales  and  deeds  made  in 
consequence  of  judgments  still  junior  to  plaintiff's  judg- 
ment, and  Wood  took  the  sheriff's  deed  imder  the  Clements 
foreclosure.  The  theory  of  plaintiff  seems  to  be  that  the 
transactions  relating  to  Clements'  certificate  of  purchase 
were  fraudulent  and  collusive  for  the  purpose  of  preventing 
plaintiff  from  enforcing  its  judgment,  and  to  support  this 
contention  it  relies  on  evidence  of  some  written  agreement 
between  Clements  and  Stewart  (at  first  oral,  but  subse- 
quently embodied  in  a  writing,  which  was  lost,  and  its  con- 
tents proven  only  by  parol),  by  which  it  is  claimed  Clements 
agreed  to  hold  the  certificate  for  Stewart,  and  upon  the  con- 
duct of  Clements  in  refusing  to  assign  the  certificate  to 
Cams  and  Allfree  until  Stewart  gave  his  consent  thereto. 
We  do  not.  find  it  necessary  to  discuss  the  legal  propositions 
urged  by  plaintiff.  It  may  be  conceded  that,  if  the  trans- 
actions among  the  parties  involved  the  payment  by  Stew- 
art to  Clements  of  the  amount  of  his  claim  under  the  mort 
gage  foreclosure  within  the  statutory  period  for  redemption 
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therefrom,  or,  for  that  matter,  within  the  subsequent  period 
during  which  Clements  agreed  not  to  take  the  sheriff's  deed 
in  order  that  Stewart  might  have  the  opportunity  to  make 
redemption,  then  the  act  of  Stewart,  in  directly  or  indirectly 
satisfying  with  his  own  means  the  claim  of  Clements  under, 
the  foreclosure  might  amount  to  a  redemption,  extinguishing 
the  Clements  mortgage,  which  was  senior  to  plaintiff's  judg- 
ment, and  thereby  putting  plaintiff's  judgment  up  one  notch 
in  the  list  of  liens  on  the  property.  If,  on  the  other  hand, 
Stewart  did  not  furnish  the  money  by  which  the  claim  of 
Clements  was  extinguished,  but  such  money  w^as  furnished 
by  Wood,  who  already  held  deeds  to  the  property  under 
other  sheriff's  sales,  and  who  took  this  sheriff^s  deed  aa 
assignee  of  Clements'  certificate,  then  plaintiff's  lien  on 
the  property  is  gone,  or,  at  any  rate,  is  wholly  inferior  and 
gubordinate  to  Wood's  rights  under  the  Clements  certificate 
and  the  sheriff's  deed  issued  in  pursuance  thereof.  Now, 
there  is  not  the  slightest  evidence  that  Stewart  ever  fur- 
nished any  money  towards  the  extinguishment  ~ot  the  lien 
of  Clements.  It  may  be  true  that  Clements  was  anxious 
to  assist  Stewart  in  saving  the  property,  if  possible,  and 
there  is  some  evidence  to  indicate  that  Stewart  desired  the 
sheriff's  deed  to  issue  to  Wood  under  some  prospective  ar- 
rangement by  which  he  might  hope  to  obtain  a  further  loan ; 
but  it  does  not  appear  that  any  such  loan  was  obtained. 
or  that  Wood  holds  the  property  in  any  way  in  trust  for 
Stewart.  Under  these  circumstances  it  is  impossible  to  see 
how  any  relief  can  be  furnished  to  plaintiff  as  against  the 
sale  and  deed  which  were  made  in  pursuance  of  the  Clem- 
ents foreclosure. — Affirmed. 
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131  3211 

^^    H      Clinton  Savings  Bank^  Appellant,  v.  Undeehill^  Grohe^ 

Executrix,  et  aL 

Evidence:  transactions  with  one  deceased:  Who  are  not  partiei^ 
in  interest.     Defendants  as  to  whom  the  action  has  gone  to 

1  judgment  at  the  time  they  testify  on  the  issue  between  plain- 
tiff and  the  other  defendant  are  not  parties  within  Code,  sec- 

2  tion  4604,  which  prohibits  a  party  to  an  action  testifying  to  a 
transaction  between  him  and  a  person  deceased  at  the  time  of 
the  examination  against  the  executor  of  such  deceased  person. 

Same.  Mortgagors  whose  mortgage  to  a  decedent  -  has  been  fore- 
closed, and  their  liability  to  the  estate  fixed  by  the  judgment, 
are  not  persons  interested  in  the  event  of  an  action  between 

3  mortgagees  to  determine  priority  of  the  mortgages,  within  Code, 
section  4604,  prohibiting  persons  so  interested  from  testifying 
against  an  executor  to  a  transaction  between  witness  and  de- 
ceased. 

Mortgagor  and  mortgagee.  Mortgagors  of  a  homestead  are  persons 
from,  through,  or  under  whom  the  mortgagee  derives  his  title, 
within  Code,  section  4604,  prohibiting  any  person  from, 
through,  or  under  whom  any  party  or  interested  person  in  an 

4  action  derives  any  interest  or  title  from  testifying  to  any  per- 
sonal transaction  or  communication  between  such  witness  and 
a  person  deceased  at  the  commencement  of  such  examinatiou 
against  the  executors  of  such  deceased  person. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe^ 

Judge. 

Saturday^  December  21,  1901. 

Action  in  equity  to  reform  and  foreclose  a  mortgage 
on  real  estate.  The  issue  here  was  tried  only  as  between 
plaintiff  and  Olive  S.  Grolie,  executrix.  From  an  adverse 
decree,  plaintiff  appeals. — Affirmed. 

Hayes  &  Schuyler  and  Chase  &  Seaman  for  appellant 
2f.  M.  &  C.  C.  Mclcheri  for  appellees. 
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Waterman,  J. — ^We  granted  a  rehearing  in  this  case, 
•which  was  reversed  in  the  opinion  first  filed  (84  N.  W. 
Eep.  667),  because  of  an  argument  in  support  of  the  trial 
-court's  judgment,  which  was  first  presented  by  appellee  in 
the  petition  for  rehearing.  Every  argument  preaentcd  on 
the  original  submission  was  disposed  of,  and,  as  we  think, 
properly,  in  the  first  opinion  written.  But  as  it  is  doubtless 
our  duty  to  sustain  the  trial  court  if  there  is  any  reason 
upon  which  it  can  be  done,  even  though  such  ground  may 
not  be  presented  by  counsel,  we  have  reopened  the  case  to 
give  the  new  matter  consideration.  As  plaintiff 
1  states  its  cause  of  action,  it  holds  a  mortgage  exe- 

cuted by  Hiram  Underhill  and  his  wife,  Ada  E., 
on  lot  2  in  Underhill's  Second  addition  to  the  city  of  Clinton, 
but  which,  by  mistake  of  the  scrivener,  describes  the  prop- 
erty as  lot  1  in  Underhill's  First  addition  to  said  city. 
This  action  is  to  reform  the  description  and  foreclose  the 
mortgage.  It  is  also  averred  that  after  the  execution  of 
plaintiff's  mortgage  one  W.  C.  Grohe  took  a  mortgage  from 
said  Underhill  and  wife  on  lot  2  of  Underhill's  Second  ad- 
dition, but  that  said  mortgage  was  without  consideration, 
and  taken  with  full  notice  of  plaintiff's  prior  lien,  and  is 
inferior  and  subject  thereto.  Hiram  Undorhill,  his  wife, 
Ada  E.,  and  Olive  C.  Grohe,  executrix  of  the  estate  of  said 
W.  C.  Grohe,  deceased,  are  made  parties  defendant,  Under- 
hill and  his  wife  defaulted,  and  a  decree  was  taken  against 
them  as  prayed.  The  questions  we  have  to  consider  arose 
on  the  trial  of  the  issue  of  priority  of  liens  between  plain- 
tiff and  Olive  S.  Grohe,  executrix,  and  relate  solely  to  the 
competency  of  certain  witnesses.  As  against  Olive  S.  Grohe, 
executrix,  it  was  incumbent  on  plaintiff,  in  order  to  estab- 
lish the  prioriy  of  its  lien,  to  prove:  (1)  The  mistake  in  its 
mortgage;  and  (2)  that  W.  C.  Grohe  had  notice  of  the 
fact  that  its  mortgage  was  in  fact  on  lot  2  in  Underbill's 
Second  addition  when  he  took  his  mortgage,  or  that  Grohe's 
mortgage  was  without  consideration.     The  mistake  in  the 
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mortgage,  we  think,  is  established  by  the  testimony  of  the 
witness  Seaman,  whose  competency  is  not  questioned. 
2  But  as  to  the  matter  of  notice  to  Grohe,  or  the  want 

of  consideration  in  his  mortgage,  a  different  condi- 
tion of  affairs  exists.  TJhe  only  evidence  of  these  facta 
comes  from  Hiram  Underbill  and  wife,  whg  were  witnesses 
for  plaintiff,  and  who  testify  also  as  to  the  mistake.  Their 
testimony  makes  plaintiff's  case,  if  it  can  be  considered. 
Objection  was  duly  made  to  these  witnesses  under  section 
4604  of  the  Code,  which  prohibits  a  party  to  an  action,  or 
any  person  interested  in  the  event  thereof,  or  the  husband 
or  wife  of  any  such  party  or  person,  giving  evidence  in  rela- 
tion to  any  personal  transaction  or  communication  between 
such  witness  and  a  person  deceased  at  the  time  of  the  ex- 
amination against  the  executor  of  such  deceased  person.  It 
is  insisted  on  behalf  of  the  executrix  that  Underbill  and  his 
wife  were  doubly  disqualified,  for  that  they  were  both  par- 
ties to  the  action,  and  persons  interested  in  its  results.  A 
mere  nominal  party,  or  one  who  has  no  substantial  interest 
in  the  action,  is  disqualified  under  this  section.  Williams  v, 
Barrett,  52  Iowa,  637;  Burton  v.  Baldwin,  61  Iowa,  283. 
But  he  must  be  in  fact  a  party  at  the  time  of  giving 
testimony,  in  order  to  render  him  incompetent  to  testify. 
If  the  action  has  been  dismissed  against  him,  he  may  give 
such  evidence.  Campbell  v.  Mayes,  38  Iowa,  9.  So  also, 
if  he  is  bound  to  a  stipulation  to  a  judgment  against  him- 
self, although  tho  judgment  has  not  been  entered,  the  dis- 
qualification is  removed.  Conger  v.  Bean  58  Iowa,  321. 
In  this  case  this  court  said :  "If  James  M.  Bean  was  a  party 
to  the  action  within  the  meaning  of  the  statute  (section 
3630,  Code  1873;  present  Code,  section  4604),  his  deposi- 
tion was  improperly  admitted.  That  he  was  technically  a 
party  enimot  be  denied.  But,  after  the  filing  of  the  stipula- 
tion referred  to,  his  rights  were  virtually  concluded.  It  is 
true,  judgment  does  not  appear  to  have  been  rendered 
against  him,  as  the  stipulation  provided,  but  it  could  have 
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been  rendered.  After  the  filing  of  the  stipulation,  the  ren- 
dition of  judgment  was  a  mere  formality.  It  appears  to  us 
that  the  case  was  not  essentially  different  from  what  it  would 
have  been  if  judgment  had  already  been  rendered.  K^ow^ 
if  it  had  been  rendered  the  action  from  that  time  would 
have  been  simply  an  action  against  the  other  defend- 
ants. It  would  have  been  no  more  an  action  against  James 
M.  Bean  than  if  it  had  been  dismissed  as  to  him.  In  our 
opinion,  he  was  not  a  party  within  the  meaning  of  the  stat- 
ute, and  the  court  did  not  err  in  admitting  the  deposition.'* 
This  holding,  we  think,  disposes  of  the  question  now 

3  before  us  in  the  case  at  bar.     The  action  liad  gone^ 
to  judgment  against  the  Underbills  before  they  were 

placed  upon  the  witness  stand.  They  were  not  parties  to  the 
issue  between  plaintiff  and  the  Grohe  estate.  The  situation,, 
for  all  practical  purposes,  was  the  same  as  though  a  new 
action  had  been  brought  to  settle  the  order  of  liens  after 
judgment  obtained  against  the  principal  debtors. 

II.  Were  the  Underbills  interested  in  the  issue  upon 
which  they  testified?  The  Grohe  mortgage  against  them 
had  been  previously  foreclosed,  and  their  liability  to  the 

estate  fixed  by  judgment  therein.       No  fact  estab- 

4  lished  in  this  case  could  affect  such  liability  to  ap- 
pellant    In  the  matter  of  priority  of  liens  they  had 

no  interest  or  concern,  and  it  was  only  that  matter  which 
was  on  trial.  The  interest  which  will  disqualify  a  witness 
under  this  section  must  be  present,  certain  and  vested.  It 
is  not  sufficient  that  he  at  one  time  had  an  interest  Zerbe 
V.  Reigart,  42  Iowa,  231.  The  true  test  of  such  interest  is, 
will  the  witness  gain  or  lose  by  the  direct  l^al  effect  of  the 
judgment,  or  will  the  record  be  evidence  for  or  against  him 
in  some  other  action  ?  Wormley  v.  Hamburg,  40  Iowa,  22. 
Applying  this  test,  and  we  think  it  manifest  these  witnesses 
were  not  interested. 

III.  We  come  now  to  the  new  argument  presented. 
The  statute  referred  to  excludes  not  only  the  testimony  of 
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parties  and  persons  interested,    but    also    of    those    "from 
through,  or  under  whom    such    party    or    interested 
5  person  derives  any  interest  or  title  by  assignment  or 

otherwise,"  and  the  husband  or  wife  of  any  such  per- 
son is  also  included  in  the  prohibition  as  to  transactions  or 
communications  with  the  witness.  Under  this  clause,  it  ift 
said,  the  objection  to  the  Underbills'  testimony  was  rightly 
sustained  by  the  trial  court  We  think  the  claim  well 
founded.  Plaintiff's  interest  was  derived  from  the  Under- 
bills, and  this  puts  them  clearly  within  the  statutory  prohi- 
bition. O'Brien  v.  Wieller,  140  N.  Y.  281  (35  K  E.  Rej). 
587).  The  property  in  question  was  the  homestead  of  the 
Underbills.  Plaintiff's  interest  was  derived  from  both  of 
them,  and  both  were  therefore  disqualified  to  testify  to  the 
matters  upon  which  they  were  called  to  speak.  Without  the 
testimony  of  the  Underbills,  which  we  now  hold  cannot  be 
considered  plaintiff  has  made  no  case. 

The  decree  of  the  district  court  is  therefore  affirmed. 


H.  F.  BoDMAN,  Appellant,  v.  Johxson  Couxty. 

Limitations  of  Actions:  warbants  on  ditch  fund.  Under  Code 
section  1950.  giving  counties  authority  to  make  additional 
asse-sments  to  pay  the  cost  of  county  ditches,  I'mitatiopp  b<*- 

1  gin  to  run  against  the  county  warrants  payable  out  of  a  "ditch 
fund"  from  the  date  of  their  issue,  and  not  from  the  date  when 
there  are  assets  actually  in  the  fund  from  which  they  are  pay- 
able. 

Same.  Code,  section  484,  requiring  the  county  treasurer  to  issuf 
calls  for  outstanding  warrant  when  he  has  funds  on  hand 

2  from  which  to  pay  them,  does  not  prevent  limitations  from 
running  against  a  warrant  until  a  call  has  been  issued  there fo 


Appeal  from  Johnson  District  Court, — Hon.  M.  J.  Wade, 

Judge. 

Saturday   December  21.  1901. 
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Action  on  two  warrants,  issued  in  1884  and  1885  re- 
spectively, payable  by, defendant  out  of  the  ^^Davis  Ditch 
Fund/'  and  at  the  dates  of  issuance  presented  to  the  county 
treasurer  for  payment  and  indorsed, ,  "Not  paid  for  want  of 
funds."  Demurrer  on  the  ground  that  the  action  was  barred 
by  the  statute  of  limitations  was  sustained,  and  judgment 
rendered  for  defendant,  from  which  plaintiff  appeals. — Af- 
firmed. 

M,  IF.  Stapleton  and  Cash  &  Coldren  for  appellant. 

Hart  &  Zmundt  for  appellee. 

McClain,  J. — Plaintiff  alleges  in  his  petition  that  at 
no  time  since  these  warrants  were  presented  for  payment 
has  there  been  any  fund  in  the  county  treasury  from  which 
they  could  have  been  paid,  but  further  alleges  that  there 
is  an  excess  of  such  fund  in  Muscatine  county,  through  a 
portion  of  which  the  ditch  rjjns,  which  the  defendant  county 
might  have  had  transferred  to  it,  and  from  which  these  war- 
rants might  be  paid.  It  was  decided  in  the  case  of  Mills 
County  Nat.  Bank  v.  Mills  Co.,  67  Iowa,  697,  that 
1  action  on  such  warrants  may  be  maintained  without 

regard  to  the  existence  of  assets  in  the  fund  from 
which  they  are  payable,  and  that  the  holder  of  the  warrants 
is  not  justified  in  waiting  for  the  county  to  take  proceed- 
ings to  collect  the  money  due  to  the  fund,  but  may  have  liis 
judgment,  and  after^vards  take  steps  for  its  enforcement. 
That  case  seems  to  be  exactly  in  point  here.  But  appellant 
calls  attention  to  Wetmore  v.  Monona  County,  73  Iowa,  88, 
in  which  it  w^as  said  that  a  cause  of  action  on  a  warrant  pay- 
able "out  of  any  swamp  land  money  not  otherwise  appropri- 
ated" only  commenced  to  run  when  there  was  swamp  money 
in  the  treasury  from  which  the  warrant  might  be  paid.  We 
think  the  distinction  between  the  cases  is  that  in  the  latter 
the  county  had  no  means  of  raising  the  fund  out  of  w^hich 
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the  warrant  could  be  satisfied,  and  therefore  was  not  in  de- 
fault in  payment  until  there  was  money  on  hand;  while  in 
the  ease  of  the  ditch  fund  there  is  autliority  for  making  ad- 
ditional assessments  until  the  expenses  payable  out  of  the 
fund  are  satisfied  (see  Code,  section  1950).  Therefore  it 
was  the  duty  of  the  county  to  raise  the  necessary  funds,  and 
plaintiff  was  not  justified  in  postponing  the  bringing  of  his 

action  until  such  funds  were  actually  on  hand.  The 
2  duty  imposed  on  the  county  treasurer  to  issue  calls 

for  outstanding  warrants  when  he  has  sufficient  funds 
on  hand  with  which  to  pay  such  warrants  (Code,  section 
484)  is  one  imposed  for  the  protection  of  the  county  against 
the  accruing  of  further  interest  on  outstanding  warrants,  and 
does  not  authorize  the  holder  of  a  warrant  to  postpone  the 
bringing  of  his  action  in  reliance  on  the  failure  of  the  treai*' 
urer  to  give  such  notice. — Affirmed. 


Digitized  by 


Google 


REPORTS 

OF 

CASES  AT  LAW  AND  IN  EQUITY 

DETERMINED  BY  THE 

SUPREME  COURT 

OF 

THE  STATE  OF  IOWA 

AT 

DES  MOINES,  JANUARY  TERM,  A.  D.   i9o2, 

115    299 
AND  IN  THE  FIFTY-SIXTH  YEAR  OF  THE  STATE.  124     51J 

8124  6601 


Bart  A.  Lanza  v.  Legeand  Quarry  Coaipany,  Appellant 

Contributory  Negligence:  as  matter  of  law.  A  servant  injured 
while  blasting,  alleged  that  he  attempted  to  clean  out  an  old 
blast  hole  with  an  iron  scraper,  and,  being  unable  to  do  so,  in- 
serted a  steel  tamping  bar,  and  struck  a  concealed  and  unex- 
ploded  charge,  which  caused  the  injury.  Defendant  had  worked 
the  quarry  for  25  years,  and  no  unexploded  charge  had  ever 
2  been  found  before,  and  one  of  defendant's  positive  require- 
ments was  to  leave  no  unexploded  char!B;e  in  the  rocks.  The 
hole  in  question  had  been  charged  three  times;  the  last  time 
about  two  weeks  before,  and  the  charge  entirely  blown  out. 
It  was  shown  that  when  a  hole  was  charged  for  blasting  it  was 
filled  to  the  top,  or  nearly  so,  with  sand.  Held,  to  show  as  a 
matter  of  law  that  defendant  was  not  guilty  of  negligence. 


Note— The  figures  on  the  left  of  the  syllabi  refer  to  corresoonding  figures  placed  on 
the  margin  of  the  case  at  the  place  where  the  point  of  the  syllabus  is  decided. 
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Master  and  Servant:  implied  assurance  of  safett.  An  employe 
engaged  in  blasting  has  the  right  to  assume  that  his  employer 
has  exercised  ordinary  care  in  providing  a  safe  place  to  work, 
and  may  rely  on  the  implied  assurance  that  the  place  is  safe, 
3  but  the  employer  cannot  be  held  as  insurer  of  its  safety;  and 
an  instruction  that  the  employe  has  a  right  to  rely  on  the  im* 
plied  assurance  that  the  place  is  safe  is  erroneous. 

Review  on  Appeal:    (onflict  in  evidence.     Where  there  is  a  con- 
1    flict  in  the  evidence,  the  findings  of  the  jury  are  conclusive.  ^ 

Appeal  from  Marshall  District  Court. — Hon.  G.  W.  Burn- 
ham,  Judge. 

Tuesday,  January  21,  1902. 

Prior  to  his  injurv  the  plaintiff  had  been  employed  in 
the  defendant's  qiiarrv  for  a  number  of  years  as  a  quarry- 
man.  In  November,  1897,  he,  with  three  others,  was  work- 
ing in  said  quarry  under  the  direction  of  a  foreman.  He  al- 
le-^os  that  at  said  time  the  foreman  directed  one  Caputo  and 
himself  to  leave  the  particular  place  where  they  were  then  at 
work,  and  to  go  to  the  top  of  a  ledge  or  bench  of  rock  in  said 
quarry,  and  blast  the  same ;  that  they  went  to  the  ledge  as  di- 
rected, and  found  a  hole  there,  such  as  was  usually  used  for 
blasting  purposes;  that  the  plaintiff  attempted  to  clean  it  out 
with  an  iron  scraper,  and,  being  unable  to  do  so,  he  inserted  a 
steel  tamping  bar  about  three  feet  long,  and  while  using  it 
it  struck  a  concealed  and  unexploded  charge  of  dynamite, 
which  exploded,  and  produced  the  injury  complained  of. 
There  was  a  trial  to  a  jury,  and  a  verdict  and  judgment  for 
the  plaintiff,  from  which  the  defendant  appeals. — Reversed. 

Binford  and  Snelling  for  appellant 

H.  A.  Kroeger  and  Boardman,  Aldrich  dk  Lawrence  for 
appellee. 

Sherwin^  J. — There  is  a  conflict  in  the  evidence  as  to 
whether  the  plaintiff  was  directed  to  do  the  work  he  was 
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engaged  in  at  the  time  he  was  injured,  or  whether  he  volun- 
tarily left  his  other  work  to  engage  therein.     The 

1  evidence  conclusively  shows,  however,  that  he  and 
Caputo  went  to  the  ledge    in    question,    and    there 

found  the  old  hole  which  had  been  drilled  for  blasting  pur- 
poses. Caputo  says  that  he  explored  it,  and  found  it  about 
two  feet  deep ;  that  he  then  placed  therein  a  stick  of  dyna- 
mite about  an  inch  long,  and  pushed  it  down  the  hole  some 
six  inches,  where  it  stuck;  that  the  plaintiff  then  took  a 
steel  tamping  rod,  and  undertook  to  force  it  down  by 
tapping  it;  that  he  cautioner,  him  of  the  danger  of  so  doing, 
but  that  he  continued  until  the  explosion  occurred.  On  the 
other  hand,  the  plaintiff  claims  that  there  was  no  obstruction 
in  the  hole  within  two  feet  of  the  top ;  that  he  did  not  see 
Caputo  put  any  charge  therein,  or  know  that  any  was  tb<^re; 
and  that  he  received  no  warning  from  him.  As  to  t)iese 
matters  the  finding  of  the  jury  is  final.    If  the  plain- 

2  tiff  is  entitled  to  recover  at  all,  his  recovery  must  be? 
based  on  the  finding  that  there  was  an  uncxploded 

charge  in  the  old  hole  when  he  was  sent  there  to  worlc,  of 
which  he  was  not  advised,  and  of  which  the  defendant  was  or 
should  have  been  advised ;  for  it  is  evident  that,  if  the  man 
Caputo  placed  the  explosive  substance  in  the  hole  after  he 
went  there  at  the  time  in  question,  it  would  be  the  act  of  a 
fellow  servant,  for  which  the  defendant  is  in  no  way  liable, 
for  the  place  was  safe  when  the  plaintiff  was  directed  to  go^ 
there  to  work.  City  of  Minneapolis  v.  Lundin,  7  C.  C.  A. 
844  (58  Fed.  Eep.  525).  It  is  immaterial  whether  the 
foreman  did  or  did  not  direct  the  use  of  the  old  hole  in  blast- 
ing the  rock.  If  he  sent  these  men  there  with  instructioiQs  to 
do  that  particular  work,  he  should  know  that  they  would 
use  the  means  at  hand  for  doing  it,  and  the  evidence  shows 
that  he  knew  of  the  old  hole  at  that  place.  Putting  fi«ide 
for  the  time  being  the  question  of  the  plaintiff's  contribw 
tory  negligence,  let  us  determine  what  evidence  there  is  of 
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negligence  on  the  part  of  the  defendant  The  rule  that 
the  master  is  bound  to  use  ordinary  care  and  diligence  to 
provide  a  reasonably  safe  place  for  the  servant  to  work  is 
not  questioned,  and,  if  the  defendant  complied  with  this 
rule  is  not  liable ;  otherwise  it  is.  The  evidence  is  undisputed 
that  the  defendant  had  worked  this  quarry  for  25  years; 
that  one  of  its  positive  requirements  of  all  quarrymen  us- 
ing explosive  was  that  no  uneixploded  charges  of  any  kind 
be  left  in  the  rock ;  that  if  it  was  not  exploded  for  any  reason, 
it  was  to  be  taken  out  at  once ;  and  if  it  could  not  be  done 
on  the  sam«  day  it  was  placed  there  it  must  be  removed  the 
first  thing  the  following  day.  It  is  also  undisputed  that  no  un- 
exploded  charge  of  any  kind  had  ever  been  before  found  in  the 
quarry.  The  hole  in  question  had  been  charged  and  blown 
out  three  times  before  the  accident  happened.  As  to  this 
there  is  no  dispute.  The  last  time  it  had  been  charged  by  any 
employee  of  the  defendant  was  two  weeks  before,  and  the 
charge  was  entirely  exploded  or  blown  out  Further  than 
this,  it  is  the  undisputed  evidence  that  when  a  hole  is 
charged  for  blasting  it  is  filled  to  the  top,  or  very  nearly 
so,  with  sand  or  some  other  substance,  placed  on  top  of  the 
charge ;  so  that,  if  the  plaintiff's  testimony  be  true,  that  the 
hole  was  open  two  feet  deep, — which  is  about  the  usual 
depth  of  such  holes, — ^there  was  nothing  to  indicate  to  any 
one  that  it  contained  an  unexploded  charge.  If,  when  the 
hole  was  left  two  weeks  before,  it  was  empty, — as  the  evi- 
dence shows  without  contradiction, — ^there  is  absolutely 
nothing  in  -the  record  from  which  an  inference,  even,  can  be 
drawn  that  an  employee  of  the  defendant  placed  the  'dyna- 
mite therein  which  caused  the  explosion;  and  if  it  was  not 
put  there  by  one  of  the  defendant's  servants,  but  was  put 
there  bv  a  stranger,  ^vithout  the  knowledge  or  consent  of  the 
defendant,  it  certainly  is  not  chargeable  with  negligence  in 
not  discovering  it  In  Burke  v,  Anderson,  16  C.  C.  A.  442 
(G9  Fed.  Rep.  814)).  cited  by  the  appellee,  the  evidence 
tended  to  show  attempts  and  failure  to  fire  other  holes,  that 
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the  battery  had  missed  fire  before  the  accident,  and  that 
sticks  of  iinexploded  dynamite  had  been  left  by  their  blastr 
ing  operations  previous  to  the  occasion  in  question.  In 
Neveu  v.  Sears,  156  Mass.  303  (29  K  E.  Rep.  472),  the 
evidence  also  tended  to  show  "that  at  times  during  the  two 
years  in  which  the  defendant  had  worked  the  quarry  un- 
exploded  cartridges  were  found  remaining  in  the  ledge,  and 
also  in  quarried  blocks,  notwithstanding  the  means  used  to 
discover  and  remove  them."  In  both  of  the  above  cases  the 
evidence  tended  to  support  the  claim  that,  notwithstanding 
the  precautions  taken  by  the  defendants,  accidents  of  which 
they  knew  had  occurred,  and  under  such  circumstances  it 
was  held  that  the  negligence  of  the  defendants  was  a  ques- 
tion for  the  jury.  Here  the  defendant  had  relied 
for  25  years  on  its  instructions  and  precautions  as 
to  handling  dangerous  explosives.  These  instructions 
and  precautions,  if  attended  to  by  its  employes,  ren- 
dered the  work  as  nearly  safe  as  possible;  and,  further, 
it  made  every  place  to  which  an  employee  was  sent 
to  work  absolutely  safe  so  far  as  hidden  dangers  were  con- 
cerned. No  unexploded  charge  had  ever  before  been  left 
in  a  hole ;  no  place  had  ever  before  been  found  unsafe  by  reason 
of  hidden  explosives.  Why,  then,  could  not  the  defendant 
safely  rely  on  the  extreme  care  it  had  taken  in  this  respect  ? 
We  think  it  could,  and  that  it  should  be  said  as  a  matter 
of  law  that  it  was  not  guilty  of  negligence  in  this  case.  The 
eighth  instruction  we  think  correct.  The  Twelfth  an- 
nounces the  correct  rule  of  law  as  to  the  duty  of 
3  the  master.     The  thirteenth  told  the  jury  that  th<* 

plaintiff  had  the  right  to  rely  on  the  implied  insur- 
ance that  there  were  no  latent  defects,  etc.  The  plaintiff 
had  the  right  to  assume  that  the  defendant  had  exercised 
ordinary  care  in  providing  a  safe  place  to  work,  and  might 
rely  on  the  implied  assurance  that  the  place  was  safe;  but 
the  defendant  was  not  the  insurer  of  the  place  and  in  this 
respect  the  language  of  the  instruction  is  wrong.     We  dis- 
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cover  no  error  in  rulings  on  the  introduction  of  the  evidence. 
It  is  not  necessary  to  discuss  the  question  of  the  plaintiff's 
contributory  negligence,  nor  the  question  of  accord  and  satr 
isf  action. 

For  the  reasons  already  given,  the  judgment    is    eb- 

VEKSED. 


G.  H.  Bailey,  Executor  of  tht?  Estate  of  Alexander  Hughes- 

m  461  Deceased,  et  al..  Appellees,  v.  John  Hughes  et  al., 

{w  "15;  Appellants. 

134     S^ 

Husband  and  Wife:  election  to  take  under  will.  Under  Code, 
section  3376,  providing  that  the  share  of  the  survivor  in  the 
property  of  a  deceased  spouse  cannot  be  afiTected  by  will  unless 

1  consent  thereto  is  given  within  six  months  after  a  copy  has 
been  served  on  the  survivor  and  notice  given  that  such  sur- 
vivor is  required  to  elect,  but  if   at  the  end  of  six   months 

4  no  election  has  been  made  it  shall  be  conclusively  presumed 
that  the  survivor  elects  to  take  under  the  will,  there  can  be 
no  election  by  failure  to  act  where  no  notice  has  been  served. 

Same.  Where  a  will  gave  the  wife  a  life  estate  in  the  husband's 
realty,  the  filing  by  the  widow  of  a  petition  for  an  allowance, 

3  reciting  that  she  has  no  property  for  her  support,  and  will  not 
have  until  she  "receives  the  proceeds  from  the  real  estate  pro- 

6  vided  by  the  decedent's  will,"  was  no  election  under  the 
statute. 

Same.    The  widow's  action  in  taking  and  holding  possession  of  the 

7  realty  for  10  months  was  not  an  election 

Written  consent  must  be  entered  of  recx)rd.    The  giving  of  writ- 

8  ten  consent  is  no  election  under  the  statute,  where  it  is  not 

4  entered  of  record  as  required  by  Code,  section  8376,  no  notice 

5  to  elect  having  been  served. 

Appeal   from   Marion   District    Court. — Hon.    James    D. 
Gamble,  Judge. 

Tuesday,  January  21,  1002. 
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This  is  a  contest  between  the  children  and  grandchil- 
dren of  Alexander  L.  Hughes,  deceased,  joining  with  the 
executor,  on  the  one  side,  and  the  heirs  of  Barbara  Hughes, 
deceased,  widow  of  Alexander  Hughes,  on  the  other.  The 
question  to  be  decided  arises  on  a  demurrer  filed  by  the  heirs  ■ 
of  Barbara  Hughes  to  the  plaintiffs'  petition.  This  demur- 
rer was  sustained,  and,  the  plaintiffs  electing  to  stand  on 
their  petition,  judgment  was  rendered  dismissing  the  same, 
and  they  appeal. — Affirmed. 

Stiuirt  &  Stuart  and  S.  (7.  Hickman  for  appellants. 

Geo.  TF.  Crozier  and  W.  R.  Nelson  for  appellees. 

Dee^ier^  J. — ^Alexander  L.  Hughes  died  testate,  seised 
of  certain  real  and  personal  property,  leaving  Barbara  E. 
Hughes,  his  widow,  John  Hughes  and  five  other  children  by 
a  former  marriage,  and  two  grandchildren,  heirs  of  a  de- 
ceased daughter,  surviving.  Barbara  E.  Hughes  died  in- 
testate about  10  months  after  the  decease  of  her  husband, 
leaving  Margaret  Cobb  and  11  others,  her  brothers  and  sis- 
ters, surviving.  By  his  will  Alexander  Hughes  devised  to 
bis  wife  all  his  real  estate,  "the  same  to  be  held,  possessed, 
and  owned  by  my  said  wife  during  her  natural  life,  and  to 
be  accepted  by  her  in  lieu  of  her  dower  right  in  and  to  said 
real  estate;  and  at  her  death  I  will  that  said  real  estate  b<* 
sold,  and  that  the  proceeds  be  equally  divided  between  my 
sons  and  daughters  [naming  them],  share  and  share  alike.'' 
Further  provisions  are  made  for  distribution  to  the 
grandchildren  in  case  of  the  death  of  any  of  these  children 
named  in  the  will.  He  also  bequeathed  to  his  wife,  Barbara, 
all  his  exempt  personal  property  "to  hold  as  her  property 
absolutely."  Since  the  death  of  Mrs.  Hughes  the  executor 
sold  the  real  estate,  pursuant  to  the  order  of  court^  and  this 
controversy  is  over  the  distribution  of  the  proceeds  thereof. 
It  is  contended  that  Barbara  E.  Hughes  elected  to  take 
tinder  the  will,  and  that  her  heirs  and  next  of  kin  are  not 
Vol.  llo  Ia— 20 
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^ntitiled  to  share  in  the  distribution.     Code,  section  3376, 
is  as  follows :  "Share  not  Affected  by  Will — Election. 

1  The  survivor's  share  cannot  be  affected  by  any  will 
of  the  spouse,  unless  consent  thereto  is  given  within 

six  months  after  a  copy  thereof  has  been  served  upon  th^ 
survivor  by  the  other  parties  interested  in  the  estate,  and 
notice  that  such  survivor  is  required  to  elect  whether  con- 
sent thereto  will  be  given,  which  consent,  when  given,  shall 
be  in  open  court,  or  by  a  writing  filed  therein,  which  shall 
be  entered  on  the  proper  records  thereof;  but  if  at  the  ex- 
piration of  six  months  no  such  election  has  been  made,  it 
shall  be  conclusively  presumed  that  such  survivor  consents 
to  the  provisions  of  the  will  and  elects* to  take  thereunder." 
The  exact  claim  is  that  on  February  9,  1898,  Mrs.  Hughes 
executed  a  written  instrument  wherein    she    stated 

2  that  "I  am  willing  to  accept  and    abide    by    said 
will  and  the  bequests  therein  contained."    That,  such 

an  instrument  was  executed  and  transmitted  to  the  clerk  of 
the  district  court  of  the  proper  county  is  conceded,  but  it  also 
appears  that  for  some  reason  this  docimaent  was  not  filed  or 
otherwise  made  of  record,  and  is  now  lost  or  destroyed.  It 
is  also  alleged  in  an  amendment  to  the  petition  that  the  in- 
strument has  been  found  in  the  possession  of  an  attorney 
for  Mrs.  Hughes,  and  that  the  same  was  presented  and  read 
to  the  court  while  in  session,  but    that    the    court 

3  failed  to  make  an  entry  thereof  on  the  records.     On 
February  15,  1898,  the  widow  filed  an  application 

for  an  allowance  for  support,  in  which  she  recited  "that 
she  has  no  property  for  her  support,  and  will  not  have  until 
she  receives  the  proceeds  from  the  real  estate  as  provided 
by  the  will  of  said  decedent"  It  is  also  claimed  tliat  the 
widow,  with  full  knowledge  of  the  provisions  of  the  will, 
took  possession  of  the  real  estate,  and  continued  to  hold  the 
same  to  her  own  and  exclusive  benefit  until  the  time  of  her 
death.    Each  and  all  of  these  facts  are  said  to  constitute  an 
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election  by  the  widow  to  take  under  tha  will.     Under  the 

statute  before  quoted,  the  surviving  husband  or  wife 
4  takes  one-third  in  fee  simple  of  the  real  estate  of  the 

other,  unless  within  six  months  after  notice  of  the 
provisions  of  the  will  he  or  she  consents  to  take  under  the 
will,  "which  consent  shall  be  in  open  court,  or  by  writing 
filed  therein,  which  shall  be  entered  on  the  proper  records 
thereof,"  and  '^if  at  the  expiration  of  six  months  no  such 
election  has  been  made  it  shall  be  conclusively  presumed 
that  such  survivor  consents  to  the  provisions  of  the  will  and 
elects  to  take  thereunder."  No  notice  was  given  the  widow 
as  required  by  this  statute;  hence  there  was  no  election 
through  failure  to  act     Election  must  therefore  be  found, 

if  at  all,  from  what  was  done,  rather  than  from 
6  what  was  omitted.     Had  her  written  consent  been 

entered  upon  the  proper  records  of  the  court,  nc 
notice  would  have  been  required ;  but  it  was  not  so  entered, 
and  therefore  cannot  be  treated  as  an  election.  Writtei^ 
consent,  without  notice,  cannot  be  treated  as  an  election, 

unless  entered  of  record;  for  the  statute  in  express 
6  terms  so  provides.     Was  there  an  election  to  take 

imder  the  will  in  the  proceedings  for  an  allowance  'i 
We  think  not.  The  widow  was  entitled  to  an  allowance, 
whether  she  took  under  the  will  or  the  statutory  distribu- 
tive share.  And  the  allegations  of  her  petition  regarding 
the  provisions  of  the  will  were  surplusage  and  en- 
tirely immaterial  but  if  held  material,  there  was 
nothing  therein  which  indicated  an  election  to  take 
under  the  will,  rather  than  the  share  allowed  her 
by  law.  The  statement  'was  nothing,  more  than  a  reci- 
tation of  the  terms  of  the  will,  and  the  provision  made  for 
her  therein.  Nowhere  in  this  application  does  it  appear  that 
she  knew  she  was  required  to  elect,  or  that  she  in  fact  con- 
sented to  take  under  the  will,  in  lieu  of  her  distributive 
share.  The  statute  was  made  not  only  for  the  purpose  of 
fixing  a  definite  manner  of  election,  but  to  make  of  record 
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all  matters  affecting  the  title  of  the  real  estate  of  one  de- 
ceased, to  the  end  that  those  dealing  with  the  property  may 
be  advised  regarding  the  title.  So  that,  even  if  it  be  held 
that  the  statement  in  the  application  for  an  allowance  con- 
stitutes an  election,  we  doubt  if  the  filing  of  that  paper 
would  be  a  proper  entry  on  the  records  of  the  court.  No 
one  would  think  of  going  to  petitions  for  allowance  to  dis- 
cover whether  or  not  the  widow  of  one  deceased  had  made 
an  election  to  take  under  his  will.  It  will  also  be  noticed 
that  in  this  application  the  widow  refers  to  the  proceeds  of 
the  real  estate  which  she  might  subsequently  receive,  rather 
than  to  the  real  estate  itself.  In  all  the  cases  relied  upon 
by  appellants,  the  consent  was  entered  on  the  proper  records. 
Thus,  in  Craig  v.  Conover,  80  Iowa,  356,  the  widow  was 
made  executrix.  She  filed  reports  which  clearly  showed 
an  election  to  take  under  the  will,  which  included  both  real 
and  personal  property,  and  statements  regarding  the  condi- 
tion of  the  estate,  which  rendered  further  administration 
unnecessary.  She  also  filed  a  receipt  as  such  executrix, 
showing  an  acceptance  of  the  property  under  the  provisions 
of  the  will,  and  asking  for  the  closing  of  the  estate.  These 
reports  and  statements  were  all  approved  and  made  of  rec- 
ord, and  the  executrix  was  discharged  pursuant  thereto. 
There  was  also  a  finding  by  the  court  that  the  widow  elected 
to  take  under  the  will.  In  Pellizzarro  v.  Reppert,  83  Iowa, 
498,  the  executor's  final  report  showed  that  he  had  turned 
over  all  the  personal  property  to  a  purchaser  from  the  widow. 
This  report  also  referred  to  a  deed,  duly  filed  for  record, 
whereby  the  widow  conveyed  the  property  devised  to  her 
by  her  husband  to  the  person  to  \v4iom  the  personal  prop- 
erty was  delivered  by  the  executor.  In  each  case  the  re- 
ports made  by  th^  executor,  showing  the  consent  of  the 
widow,  were  made  of  record.  The  same  may  be  said  of  In 
re  Frankes  E estate,  97  Iowa,  704,  also  relied  upon  by  the 
appellant,  although  presumption  was  there  indulged  in 
to  support  the  finding.     In  Whited  v.  Pearson,  87  Iowa, 
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513,  it  is  expressly  held  that  not  only  must  an  election  be 
shown,  but  that  there  must  be  something  of  record  from 
which  such  an  election  may  be  found;  and  in  Ilousion  v. 
Lane,  62  Iowa,  291,  we  held,  in  effect,  that  consent  and 
acceptance  are  not  sufficient,  without  a  proper  entry  of  rec- 
ord. See,  also,  Baldozier  v.  Haynes,  57  Iowa,  683,  which 
is  closely  in  point,  and  really  decisive  of  the  question  be- 
fore us. 

Mrs.  Hughes  remained  in  the  possession  of  the  real 
estate  during  the  10  months  she  survived  her  husband,  but, 
as  part  of  the  property  was  homestead  in  character,  she  had 
the  right  to  this  possession,  whether  she  took  under 
T  the  will  or  under  the  law.     Moreover,  even  if  there 

had  been  no  homestead,  her  possession  would  not  con- 
stitute an  election.     Bare  v.  Bare,  91  Iowa,  143. 

The  demurrer  was  properly  sustained,  and  the  judg- 
ment is  AFFIBMED. 


Peael  Major,  Appellant,   v.    The    Burlington,    Cedar    \ii^^f^< 
Rapids  &  Xorthern  Railway  Company.  il^w 

'  m  ao» 

Husband  and  Wife:    wife  has  no  action  for  wrongful  killing  of    ^St^S, 
husband:      Statutes  construed.     Code,  section  3443,  providing    jiai  399{ 
that  all  causes  of  action  shall  survive  and  may  be  brought  not- 
withstanding the  death  of  the  person  entitled  or  liable  to  same, 
and  section  3444,  providing  that  the  civil  remedy  for  wrongful 
death  is  no  longer  merged  in  the  criminal  oftense,  construed 

2  in  connection  with  section  3445,  providing  that  such  action  shall 
be  deemed  to  have  accrued  to  the  personal  representative  of 
deceased,  confer  the  right  to  sue  for  the  wrongful  killing  of  a 
person  exclusively  upon  the  personal  representative  of  such 
person,  and  hence  do  not  create  any  cause  of  action  in  favor  of 
the  wife  or  children  of  the  deceased,  though  they  may  share 
in  the  damages  recovered,  freed  from  any  claims  of  creditors, 
as  provided  in  section  3313. 

Same.  The  purpose  of  Code,  section  2071,  providing  that  a  railroad 
company  "shall  be  liable  for  all  damages  sustained  by  any  per- 
son" in  consequence  of  the  neglect  or  mismanagement  of  its 
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3  agents  or  employes,  is  to  relieve  employes  from  the  fellow  ser- 
vant rule;  and  hence  it  does  not  give  a  widow  the  right  to  sue 
for  damages  sustained  by  her  by  reason  of  the  death  of  her 
husband,  occasioned  by  the  wrongful  acts  of  the  railroad  com* 
pany.  ♦ 

Had  nonb  at  common  law.    At  common  law,  a  widow  cannot  main* 
1    tain  an  action  for  damages  resulting  to  her  individually  from 
the  wrongful  killing  of  her  husband. 

Appeal  from  lAnn  District  Court, — ^Hon.  H.  M.  Eemlbt^ 

Judge. 

Tuesday,  Januaby  21, 1902. 

The  plaintiff  is  the  widow  of  Benton  E.  Major,  who^ 
as  she  alleges  in  her  petition,  was  killed  by  the  wrongful  act 
of  defendant,  and  she  thereby  deprived  of  his  love,  society^ 
companionship,  support,  and  maintenance,  to  her  damage 
in  the  sum  of  $10,000,  for  which  she  asks  judgment  The 
defendant's  demurrer — in  effect,  that  plaintiff  could  not 
maintain  the  action — ^was  sustained.  As  she  failed  to  amende 
her  petition  was  dismissed,  and  she  appeals. — Affirmed. 

Preston  &  Moffit  and  P.  W.  Tourtellot  for  appellant 

S.  K.  Tracy  for  appellee.  J.  C.  Cook,  being  interested 
in  a  like  case,  was  permitted  to  file  a  brief. 

Ladd^  C.  J. — Can  a  widow  maintain  an  action  for  dam- 
ages resulting  to  her  individually  from  the  wrongful  killing 
of  her  husband  ?    Were  it  not  for  the  almost  unbroken  line 

of  authority  to  the  contrary,  little  difficulty,  we  ap- 
1  prehend,  would  be  experienced  in  vindicating  suqJi 

right,  at  the  common  law,  upon  grounds  suggested  by 
many  eminent  jurists.  See  Sullivan  v.  Railroad  Co.,  3 
Dill.  334  (Fed.  Cas.  No.  13,599) ;  Opinion  of  Bramwell,  B.^ 
in  Oshom  v,  Gillet,  L.  R.  8  Exch.  93,  sustained  by  an  article 
by  F.  T.  Fox  in  12  Central  Law  Journal,  464;  James  v. 
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Christy,  18  Mo.  162;  Cross  v.  Guthery,  2  Root,  90  (1  Anu 
Dec,  61);  Ford  v.  Monroe,  20  Wend.  210;  Plummer  v. 
Webb,  1  Ware,  69  (Fed.  Cas.  No.  11,234).  Nearly  every 
decision  attempting  to  accomplish  this,  however,  has  met 
the  peculiar  misfortune  of  being  overruled.  Thus  the  wall- 
reasoned  opinion  of  Judge  Dillon  in  Sullivan  v.  Railroad 
Co.,  supra,  was  overturned  in  1  McCrary,  301  (2  Fed.  Rep. 
447),  following  Mobile  Life  Ins.  Co.  v.  Brame,  95  U.  S. 
754  (24  L.  Ed.  580),  wherein  such  liability  was  expressly 
denied.  The  right  to  maintain  the  action  appears  to  have 
been  assumed,  rather  than  decided,  in  Ford  v.  Monroe  and 
Cross  V.  Outhery,  and  was  subsequently  denied  in  the  same 
state,  on  full  consideration,  in  Oreen  v.  Railroad  Co,,  *41 
N.  T.  294,  and  Connecticut  Mut.  Life  Ins,  Co.  v.  New 
York  &  N.  H.  R.  Co.,  25  Conn.  265  (65  Am.  Dec.  571). 
In  the  last  case  the  court  said:  "Should  damages  be  de- 
manded in  right  of  the  deceased  for  the  injury  to  him,  in 
the  name  of  his  representative,  a  right  would  clearly  be 
claimed  by  the  mere  representative,  which,  from  the  nature 
of  things,  could  never  have  inhered  in  the  principal  for  one 
instant,  of  time.  No  contract,  even,  could  be  made  recog- 
nizing such  a  rights  and  providing  for  a  compensation  for  the 
loss  of  one's  life.  The  contract  of  insurance  upon  lives  was 
tolerated,  not  on  the  ground  that  death  was  a  proper  subject 
of  pecuniary  remuneration,  but  as  a  mere  wager,  which 
might,  if  lawful,  as  all  wagers  once  were,  depend  as  well 
upon  the  duration  of  life  as  upon  any  other  contingency. 
Or  if  a  suit  should  be  brought  to  recover  for  the  mental  suf- 
fering, loss  of  society,  comfort,  support,  and  protection  re- 
sulting from  the  death  of  another  person,  we  should  see 
at  once — so  intertwined  is  the  web  of  human  affect*'*^,  in 
terest,  and  relationship — ^that  the  author  of  h',  <icath,  how- 
ever slight  or  accidental  his  default,  would  be  responsible 
in  numberless  actions  brought  on  behalf  of  wives,  children, 
friends,  brothers,  sisters,  and  dependents  of  all  degrees,  to 
say  nothing  for  the  present  of  creditors;  and  for  any  injury 
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of  such  incalculable  extent  writers  on  jurisprudence,  perhaps 
without  strict  accuracy,  have  assigned  the  awful  magnitude' 
of  the  wrong  as  the  reason  why  neither  court  nor  jury  have 
ever  be  trusted  by  the  law  with  the  function  of  estimating 
it"  In  0 shorn  v.  Oillet,  supra,  nothwithstanding  the  able 
argument  of  Bramwell,  B.,  in  which  he  pointed  out  that 
Baher  v.  Bolton,  1  Camp.  493, — the  case  generally  relied 
on, — was  only  a  nisi  prius  decision  of  Lord  EUenborough, 
the  majority  of  the  court  held  the  action  might  not  be  main- 
tained, stating  that  not  in  a  single  instance  within  the  books 
or  memory  of  man  had  such  a  liability  been  recognized  in 
England.  In  some  of  the  above  cases  stress  is  laid  on  the 
allowance  of  such  a  right  in  the  civil  law,  but  it  is  to  be 
noted  that  this  has  been  repeatedly  denied,  after  exhaustive 
investigation,  by  the  only  tribunal  administering  the  civil 
law  in  this  country.  Hubgh  v.  Railway  Co,,  6  La.  Ann. 
495  (54  Am.  Dec.  565);  Hermann  v.  Railway  Co.,  11 
La.  Ann.  5.  Nor  can  such  action  be  maintained  in  admir- 
alty. The  Harrisburg,  119  U.  S.  199  (7  Sup.  Ct.  Eep. 
140,  30  L.  Ed.  358).  This  court  declared  in  the  early  case 
of  Donaldson  v.  Railroad  Co,,  18  Iowa,  283,  that  "at  com- 
mon law  no  right  of  action  for  the  recovery  of  damages 
existed  against  one  who  had  caused  the  death  of  another.'' 
This  was  conceded  to  have  been  the  rule  in  Conners  v.  Rail- 
way Co.,  71  Iowa,  490,  where  it  was  said  to  have  been  based 
on  two  grounds :  "That  the  right  of  ci\5il  remedy,  when  the 
wrongful  act  amounts  to  a  felony,  is  merged  in  the  public 
offense;  and  (2)  that,  the  injury  to  the  person  being  a  per- 
sonal tort,  the  right  of  action  determines  with  his  death.  ^ 
The  authorities  are  so  uniform  and  numerous  in  denying 
the  common-law  liability  for  the  instantaneous  death  of  a 
human  being,  that,  as  was  remarked  in  Brame's  Case,  "It 
is  impossible  to  speak  of  it  as  a  proposition  open  to  ques- 
tion." The  decisions  will  be  found  collected  in  8  Am.  & 
Eng.  Enc.  Law,  855,  and  note  to  Carey  v.  Railroad  Co., 
48    Am.     Dec.     61C.       This    point    was    definitely     de- 
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Gilded  in  Hyde  v.  Railway  Co,,  61  Iowa,  441,  but,  even  were 
the  question  res  Integra  in  this  court,  we  should  feel  con- 
-strained  to  yield  to  the  overwhelming  weight  of  authority 
denying  the  right  to  have  existed. 

II.     It  is  insisted,  however,  that  the  statutes  of  Iowa 

have  completely  abrogated  the  common  law  rule ;  and  it  was 

80  said  in  Ccnners  v.  Railway  Co,,  71  Iowa,  490.     Section 

3443  of  the  Code  reads :    "All  causes  of  action  shall  survive 

and  nay  be  brought  notwithstanding  the  death  of  the 

S  person  entitled  or  liable  to  the  same."     By  section 

3444  the  right  of  civil  remedy  is  no  longer  merged  in 

the  criminal  offense.     If,   as  said   in  the  case  last  cited, 

these  statutes  abrogate     the  reasons  for  the  common  law 

rule,  then  possibly  they  carry  with  them    the    rule  itself. 

But  in  connection  with  their  enactment,  creating  a  right 

which  did  not  exist  before,  the  legislature  provided  for  the 

remedy  in  ^he  section  following:    "Any  action  comtemplated 

in  the  two  preceding  sections  may  be  brought,  or  the  court 

on  motion,  may  allow  the  action  to  be  continued,  by  or 

against  the  legal  representatives  or  successors   in   interest 

of  the  deceased.     Such  action  shall  be  deemed  a  continuing 

one,  and  to  have  accrued  to  such  representative  or  successor 

at  the  time  it  would  have  accrued  to  the  deceased  if  he  had 

survived."     From  this  it  plainly  appears  that  the  cause  of 

action  contemplated  in  section  3443  is  only  one  deemed  "to 

have  accrued  to  such  representative  or  successor  at  the  time 

it  would  have  accrued  to  the  deceased  if  he  had  survived." 

It  is  such  an  one  as  he  might  have  prosecuted  had  he  lived. 

And  it  was  so  held  in  Mowry  v.   Chancy /4:d  Iowa,   609, 

wherein  a  husband  was  denied  the  right  to  maintain  an 

action  for  damages  resulting  to  him  individually  from  the 

negligent  killing  of  his  wife ;  the  court  saying  that  "a  right 

of  action  therefor  exists  only  in  favor  of  the  administrator 

of  her  estate."       In  Hyde    v.    Railway    Co,,   61   Iowa, 

441,  it  was  said  that  "a  cause  of  action  which  survives  only 

by  statute  must  survive  to  the  person  or  persons  designated 


Digitized  by 


Google 


814  Ma  JOB  V.  B.  C.  R  &  X.  Ey.  Co.     [115  Iowa 

by  statute/*  Indeed,  it  seems  to  be  the  general  rule  that 
whenever  a  right  is  created  by  legislation,  and  at  the  same 
time  a  remedy  is  prescribed,  such  remedy  is  part  of  the  right 
and  exclusive.  Thus  is  was  declared  in  Barker  v.  Railroad 
Co.,  91  Mo.  86  (14  S.  W.  281),  that  "in  conferring  the  right 
of  action,  and  in  providing  such  remedy,  in  designating  when 
and  by  whom  suits  may  be  brought,  it  was,  as  a  matter  of 
course,  competent  for  the  legislature  to  provide  and  impose 
such  conditions  ad  it  might  deem  proper ;  and  the  conditions 
thus  imposed  modify  and  qualify  the  right  of  recovery,  or 
form,  rather,  we  think,  a  part  of  the  right  itself,  and  upon 
which  its  exercise  depends.'*  To  the  same  effect^  see  cases 
foUovring,  construing  similar  statutes:  Stewart  v.  Railroad 
Co.,  83  Ala,  493  (4  South.  Kep.  373) ;  Goodwin  v.  Nick- 
ersony  17  E.  I.  278  (23  Atl.  Eep.  12) ;  Usher  v.  Railroad 
Co.,  126  Pa.  St  206  (17  AtL  Eep.  597,  4  L.  E.  A.  261, 
12  Am.  St  Eep.  863) ;  Killian  v.  Railroad  Co.,  128  N.  C- 
261  (38  S.  E.  Eep.  873) ;  Nash  v.  Tousley,  28  Minn.  5 
(8  K  W.  Eep.  875) ;  Legg  v.  Britton,  64  Vt  652  (24  AtL 
Eep.  1016).  Nothing  in  these  statutes  indicates  a  purpose 
a  create  a  cause  of  action  in  favor  of  wife  or  children,  save 
as  they  may  share  in  the  distribution  of  the  damages  re- 
covered, freed  from  any  claim  of  creditors.  See  sec- 
8  tion  3313,  Code.     But  appellant  urges  that  as  by 

section  2071  a  railroad  company  is  made  liable  "for 
all  damages  sustained  by  any  person,'^  etc.,  she  may  recover. 
The  purpose  of  that  statute,  as  pointed  out  in  Hunt  v.  Rail- 
road Co.,  26  Iowa,  366,  was  to  relieve  railroad  employes 
from  the  fellow  servant  rule,  and  to  enable  them  to  recover 
for  the  negligence  of  a  co-employee  as  for  that  of  a  prin- 
cipal That  such  damages,  in  event  of  death,  are  recover- 
able only  under  the  statutes  mentioned,  appears  from 
Philo  V.  Railroad  Co.,  33  Iowa,  47. — ^Affirmed. 


Digitized  by 


Goo^q: 


Jan.  1902]  Emerson  v.  Mixlee.  315 


JxTLiA  B.  Emeeson  v.  Joseph  S.  Millbb,  Appellant  i^  ^ 

Tir~3i5 
Slander:    pbesumptions  as  to  use  and  imDEBSTAKDiNO  of  wobds:       l^_^7^ 

Burden  of  proof.     In  an  action  for  slander,  the  words  com- 
8    plained  of  are  presumed  to  have  been  used  in  their  ordinary 

meaning;  and  the  burden  is  on  defendant  to  show  that  they 

were  not  so  intended  by  the  speaker,  and  so  understood  by 

those  who  heard  him. 

Instructions,  In  an  action  for  slander,  wherein  defendant,  who 
was  charged  with  imputing  want  of  chastity  to  plaintiff,  intro- 
duced evidence  to  show  that  the  language  complained  of  was 
occasioned  by  previous  insulting  remarks  made  by  plaintiff 
about  defendant's  children,  an  instruction  that  if  the  words 
2  complained  of  were  spoken  in  the  heat  of  passion,  occasioned 
by  plaintifiT's  abuse  of  defendant's  children,  this  fact  should 
be  considered  in  defendant's  behalf,  taken  in  connection  with 
another  instruction  that  if  the  words  were  not  intended  by 
defendant,  or  understood  by  the  hearers,  to  impute  want  of 
chastity,  but  were  merely  intended  to  return  an  insult,  then 
defendant  was' not  liable,  was  as  favorable  as  defendant  could 
ask. 

Plea  and  proof.    In  an  action  for  slander,  it  is  not  necessary  to 
prove  the  exact  words  used  as  alleged,  but  proof  of  the  use 
1    of  words  substantially  the  same  in  meaning  as  those  charged 
is  sufficient 

Damages:  Review  of  verdict.  The  amount  of  damages  to  be  al« 
lowed  in  an  action  where  the  words  use  are  slanderous  per  se 
4  and  where  punitive  damages  may  properly  be  ahowed  being 
peculiarly  within  the  discretion  of  the  jury,  a  verdict  for  |8C0 
for  using  words  in  the  presence  of  others  imputing  want  of 
chastity  to  a  married  woman  will  not  be  set  aside  as  excessive. 

Appeal:  Assignee  of  judgment  need  not  }>e  auhstituted.  Where  the 
record  showed  that  after  the  judgment  was  rendered  it  was 
assigned  to  plaintifiT's  attorneys,  the  contention  that  therefore 
such  assignees  should  be  substituted  as  the  real  parties  in 
6  interest  instead  of  plaintiff,  in  the  appellate  court,  was  with« 
out  merit;  such  substitution  being  neither  required  nor  author- 
ized by  Ck>de,  section  3476,  providing  that  no  action  shall  abate 
by  the  transfer  of  any  interest  therein,  nor  by  any  other  statute. 
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Appeal  from  Jefferson  District  Court. — ^Hon.  M.  A.  Eob- 
EETS,  Judge. 

Tuesday,  January  21,  1902. 

Action  to  recover  damages  for  slanderous  words  al- 
leged to  have  been  spoken  by  defendant  to  plaintiff,  in  the 
presence  of  others,  imputing  to  her  want  of  chastity.  Ver- 
dict for  plaintiff  for  $800  damages,  on  which  judgment  was 
rendered,  from  which  defendant  appeals. — Affirmed. 

I.  Z).  Jones  and  Leggett  &  McKemey  for  appellant 

A.  G.  Jordan  and  M.  A.  McCoid  for  appellee. 

McClain^  J. — ^While  there  is  some  conflict  in  the  evi- 
dence as  to  whether  the  language  imputed  to  defendant  was 
substantially  used  by  him,  there  is  ample  evidence  to  sustain 
the  verdict  of  tlie  jury,  and  it  is  not  our  province  to  deter- 
mine the  weight  of  the  evidence  one  way  or  another. 

1  It  is  well  settled  that  proof  of  the  use  of  words  sub- 
stantially the  same  in  meaning  as  those  charged  is 

admissible  in  actions  for  slander,  and  that  it  is  not  neces- 
sary to  prove  the  exact  words  used  as  alleged.  18  Am.  & 
Eng.  Enc.  Law  (2  Ed.)  1078. 

Evidence  was  introduced  on  the  part  of  defendant  tend- 
ing to  show  that,  prior  to  the  use  of  whatever  language  he 
did  use  toward  plaintiff  on  the  occasion  referred  to,  the 
plaintiff  applied  opprobrious  epithets  to,  and  made 

2  insulting  remarks  about,  defendant's  children.     The 
court,  in  its  charge,  told  the  jury  that  if  the  words 

complained  of  were  spoken  in  the  heat  of  passion,  occasioned 
by  plaintiff's  abuse  of  defendant's  children,  that  fact  should 
be  taken  into  consideration  in  behalf  of  defendant;  and  this 
was  all  that  defendant  could  ask.  The  alleged  conduct  of 
plaintiff  would  not  be  a  justification  for  defendant's  wrong. 
The  fact  that  defendant  would  not  be  liable  if  the  words 
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Bpoken  were  not  used  or  understood  as  imputing  want  of 
chastity,  but  only  for  the  purpose  of  returning  the  insult 
thrown  out  against  defendant's  family,  was  covered  by  a 
paragraph  of  the  court's  charge  in  which  it  was  stated  that 
if  the  words  were  not  intended  by  defendant,  nor  undei^ 
stood  by  the  hearers,  to  impute  want  of  chastity,  then  de- 
fendant was  not  liable.  These  parties  may  both  have  been 
in  the  wrong,  but  the  jury  has  passed  on  the  question  in  the 
Hght  of  the  evidence. 

Appellant  also  complains  of  an  instruction  to  the  effect 

that  the  words  should  be  presumed  to  have  been  used  in 

their  ordinary  meaning,  and  that  it  was  for  defendant,  by 

proof,  to  overcome  such  presumption  by  showing  that 

3  the  words  spoken  were  not  so  intended  and  under- 
stood by  the  speaker  and  those  who  heard  him.     It 

seems  to  us,  however,  that  this  instruction  was  correct  The 
burden  was  not  in  the  first  instance  on  the  plaintiff  to  show 
not  only  the  use  of  slanderous  language,  but  also  the  inten- 
tion of  defendant  to  use  the  words  in  their  ordinary  meaning, 
and  that  the  words  so  used  were  understood  by  those  hearing 
them  as  conveying  that  meaning. 

Appellant's  principal  contention  is,  however,  that  the 

damages  were  excessive.     But  the  amount  of  damages  to  be 

allowed  in  an  action  where  the  words  used  are  slanderous 

per  se,  and  where  punitive  damages  may  properly 

4  be  allowed,  is  peculiarly  within    the    discretion    of 
the  jury. 

Prom  the  record  as  set  out  in  the  abstract,  it  appears 
that  after  judgment  was  rendered  it  was  assigned  by  appel- 
lee to  her  attorneys  of  record;   and  appellant  asks,   in   a 
motion  submitted  with  the  case,  that  said  assignees 

5  be  substituted  as  the  real  parties  in  interest,  instead 
of  plaintiff,  in  this  court.    We  know  of  no  authority 

for  any  such  proceeding.  By  Code,  section  3476,  it  is  pro- 
vided that  no  action  shall  abate  by  the  transfer  of  anv  in- 
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terest  therein  during  its  pendency,  and  new  parties  may  be 
brought  in  as  may  be  necessary.  It  has  been  repeatedly  held 
that  the  transfer  of  an  interest  in  an  action  pending  does' 
not  necessitate  the  substitution  of  a  new  party  for  the  one 
in  whose  name  thfe  action  has  been  commenced.  See  notes 
to  the  section  of  the  Code  above  referred  to.  Moreover, 
the  mere  fact  of  an  assignment  does  not  show  that  plaintiff 
is  not  still  the  real  party  in  interest  The  assignment  may 
have  been  for  the  purpose  of  collection,  or  to  secure  an  in- 
debtedness, or  for  various  other  purposes.  There  is  no  statr 
utory  provision  whatever,  so  far  as  we  know,  for  the  sub- 
stitution in  this  court  of  any  other  person  than  the  appellee 
in  order  that  the  appeal  may  be  prosecuted  against  him. — 
Affirmed. 


116     318 

iS    ^M^      ^-  '^'  Marshall,  Proponent,  Appellant,  v.  Joslah  Hanby 

et  al..  Contestants. 

wills:  uicDUE  influence:  Burden  of  proof.  Testatrix  was  hard 
of  hearing,  defective  of  eyesight,  and  so  crippled  as  to  have 
difficulty  In  getting  about.  Whether  she  had  been  growing 
weaker  mentally  was  disputed.     She  was  not  sick  when  the 

5  will  was  signed.  She  lived  with  her  youngest  daughter,  who 
was  sole  legatee,  but  she  was  not  wholly  dependent  for  care 
on  this  daughter.  Held,  that  the  circumstance  of  the  case 
were  not  sufficient  to  cast  on  the  daughter  the  burden  of  show- 
ing the  absence  of  \indue  influence. 

Evn)ENCE:  Conclusions  of  expert.  On  the  trial  of  an  issue  as  to 
the  sanity  of  testatrix  at  the  time  of  making  her  will,  a  ques- 
tion asked  an  expert — whether,  under  the  circumstances  shown, 
1  she  would  have  mental  capacity,  such  that  she  could  know  an 
intelligent  disposition  of  her  propery,  and  make  an  Intelligent 
disposition  of  it, — is  incompetent,  since  it  calls  for  an  opinion 
on  the  ultimate  issue  to  be  passed  on  by  the  Jury. 

Cross-examination.    Where,  on  a  will  contest,  undue  influence  on 

the  part  o*  proponent  is  claimed,  and  a  witness  has  testified 

that  proponent  had  the  Influence  to  make  deceased  do  whatever 

1,    ahA  said,  and  always  had  from  the  time  she  knew  anything,  a 
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question  calling  on  the  witness  to  give  the  source  of  her  infor- 
mation, and  the  facts  on  which  she  based  such  testimony,  is 
material,  and  should  have  6een  allowed. 

Appeal  from  Warren  District  Court. — ^Hon.  A,  W.  Wilkin- 
son, Judge, 

Wednesday,  January  22,  1902. 

Proponent  appeals  from  a  judgment  setting  the  will 
of  Elizabeth  Hanby,  deceased,  aside. — Reversed. 

0.  C.  Brovm  for  appellant 

Henderson  &  Berry  for  appellees. 

Ladd,  C.  J. — ^Elizabeth  Hanby  was  83  years  old  at  the 
time  of  her  death,  July  24,  1899,  and  had  been  making 
her  home  with  the  proponent  since  February,  1898.  The 
paper  purporting  to  be  her  will  was  signed  March  29,  1899, 
and  devised  her  undivided  one-third  interest  in  180  acres 
of  land  to  her  youngest  daughter,  the  proponent  The  con- 
testants (two  daughters  and  a  son  of  the  deceased)  object 
to  the  paper  being  probated  as  her  will  on  two  grounds, — - 
want  of  testamentary  capacity,  and  because  procured  by 
unctue  influence.  On  the  trial,  Thomas  Parr,  a  physician 
of  30  yearns  experience,  testified  to  having  treated  deceased 

in  1892,  and  also  four  years  later.  He  was  asked  to 
1  state  from  his  own  knowledge  ^  disclosed,  and  other 

facts,  hypothetically  stated,  which  the  evidence 
tended  to  establish:  "What  would  you  say  to  the  compe^ 
ency  of  that  person  to  intelligently  manage  her  property 
and  make  a  disposition  of  it,  and  determine  what  way  and 
how  it  should  be  devised  ?  In  other  words,  would  she  have 
mental  capacity,  such  as  that  she  could  know  an  intelligent 
disposition  of  her  property  V^  Over  the  objection  tliat  this 
was  incompetent,  the  witness  answered:  "Assuming  this 
condition  to  be  a  fact,  I  would  infer  that  the  person  was  not 
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competent  to  make  any  disposition  of  her  property,  because 
of  her  absolutely  contradictory  conditions ;  and,  if  they  are 
all  facts, — assuming  them  to  be  facts, — she  is  not  competent 
to  make  a  disposition  of  her  property."  We  have  set  the 
answer  out,  as  it  illustrates  the  particular  vice  of  such  a 
question ;  i.  e.,  it  calls  for  an  opinion  on  the  ultimate  issue 
to  be  passed  upon  by  the  jury.  Pelamourges  v.  Clark,  9 
Iowa,  1;  Furlong  v.  Carraher,  108  Iowa,  492.  The  last 
case  is  precisely  in  point  It  is  not  for  a  witness,  though 
an  expert,  to  say  what  will  constitute  capacity.  That  is 
a  question  of  law  for  the  court,  and  when  advised  the 
jurors  are  to  say  whether,  in  view  of  all  the  evidence,  it 
was  possessed  by  the  deceased  at  the  time  the  will  was  signed. 
The  opinion  of  the  expert  must  be  limited  to  the  estimate 
of  the  mental  condition  of  the  person  concerning  whom  in- 
quiry is  made,  and  never  allowed  to  be  given  as  to  the 
effect  of  that  condition  upon  the  particular  transaction  be- 
ing investigated.  A  like  objection  to  a  similiar  question  pro- 
pounded to  a  non-expert,  Ash,  was  also  erroneously  over- 
ruled. 

11.     The  deposition  of  Mary  E.  Lyon  was  taken,  and 
in  response  to  a  direct  interrogatory  she  testified  that  pro- 
ponent "had  the  influence  to  make  her  [deceased]  do  what- 
ever she  said,  and   always  had  from  the  time  she 
2  knew  anything."       On  cross-examination    she    was 

asked:  "If  you  answer  that  Mrs.  Marshall  had  in- 
fluence over  your  mother,  you  may  give  the  source  of  your 
information,  and  gfve  the  facts  upon  which  you  base  your 
answer."  The  proponent's  abjection  that  this  was  imma- 
terial was  sustained  by  the  court,  and  then  withdrawn. 
Contestant's  counsel  thereupon  remarked,  "Then  I  object  to 
it,"  and  the  court  said,  "It  is  inmiaterial."  Assuming  that 
contestants'  counsel  intended  to  interpose  the  same  objec- 
tion, we  cannot  concur  with  the  conclusion  that  the  inquiry 
was  immaterial.  The  extent  and  character  of  proponent's 
influence  over  deceased  was  important  in  determining  how 
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the  will  was  procured.  The  explanation  that  this  resulted 
from  love  and  affection  for  her  daughter  would  tend  to  rebut 
the  notion  that  such  influence  was  improperly  exerted.  If 
she  was,  as  the  witness  declared,  "a  petted  and  spoiled  child, 
— the  mother  always  making  one  give  up  to  her,  and  shield- 
ing her,  whether  right  or  wrong," — ^this  went  far  toward  ex- 
plaining her  influence,  and  tended  to  furnish  a  reason  for 
preferring  her  to  others  in  the  will. 

III.  The  following  portion  of  the  twenty-first  instruc- 
tion is  criticised :  "  And  in  this  case,  if  you  believe  from  a 
preponderance  of  the  .evidence    that    the    said    Elizabeth 

Hanby,  deceased,  was,  at  the  time  of  the  acts  com- 
3  plained  of,  old  and  infirm,   diseased  in  body  and 

weak  in  mind,  and  that  she  was  easily  influenced 
and  imposed  upon,  and  that  she  was  at  the  time  living  with 
her  daughter*  Cyrena  J.  Marshall,  and  that  the  facts  and 
circumstances  proven  justify  the  inference  or  presimiption 
that  the  alleged  will  was  not  the  free  act  of'  the  said  testa- 
trix, and  that  the  said  Cyrena  J.  Marshall,  or  her  husband^ 
were  actually  instrumental  in  the  dictation  and  procurement 
of  the  execution  thereof,  and  that  the  said  Eliza- 
beth Hanby,  deceased,  would  not  have  executed  said  instru- 
ment but  for  the  coercion  and  undue  influence  of  said 
parties,  this  would  cast  the  burden  upon  the  proponent  to 
establish  by  a  preponderance  of  the  evidence  that  the  said 
instrument,  in  all  its  terms  and  provisions,  was  the  free 
and  voluntary  act  of  the  said  Elizabeth,  Hanby  deceased, 
without  undue  influence  of  coercion  on  the  part  of  propo- 
nent or  members  of  her  family.  And  in,  such  case,  before 
the  instrument  in  controversy  can  be  upheld,  it  is  incum- 
bent upon  the  proponent  to  establish  that  it  was  executed 
voluntarily  by  the  said  Elizabeth  Hanby,  deceased,  without 
the  same  having  been  procured  by  any  undue  influence  or 
coercion  on  the  part  of  the  parties  charged  with  such  undue 
influence."  Though  there  is  much  diversity  of  opinion  as 
to  which  of  the  parties  in  such  a  case  has  the  burden  of 
Vol.  115  Ia— 21 
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proof,  this  has  been  definitely  settled  in  Iowa.  In  Stephen- 
son V.  Stephenson,  62  Iowa,  163,  the  burden  was  held  to  be 
.  upon  contestants  to  establish  testator's  mental  incapacity  at 
the  time  of  making  his  will,  and  the  refusal  of  an  instruction 
that,  "if  testimony  has  been  shown  in  this  case  which 
counterbalances  that  presumption  [of  sanity],  then  the 
burden  is  upon  the  proponents  to  establish  by  the  weight  or 
preponderance  of  the  evidence  that  the  testator  was  of  sound 
mind  when  he  executed  the  will,"  was  expressly  approved. 
The  burden  is  likewise  on  the  contestant  to  prove  that  the 
will  was  the  result  of  undue  influence.  Webber  v.  Sullivan, 
58  Iowa,  260;  Denning  v.  Butcher,  91  Iowa,  425.  That 
there  are  exceptions  was  recognized  in  the  last  case,  and 
these  will  be  found  enumerated  m  extenso  in  notes  to  In 
re  Hess'  Will,  48  Minn.  504  (31  Am.  St.  Kep.  681  s.  c* 
51  X.  W.  Rep.  614),  and  Richmond's  Appeal,  59  Conn.  226 
(21  Am.  St.  Rep.  94  s.  c.  22  Atl.  Rep.  82).  But  the  facts  of 
this  case  do  not  bring  it  within  any  of  the  exceptions.  True, 
the  testatrix  was  being  cared  for  by  the  proponent,  her 
daughter,  was  hard  of  hearing,  with  eyesight  not  very  good, 
and  so  crippled  as  to  have  difficulty  in  getting  about  But 
she  was  not  wholly  dependent  for  care  on  this  daughter,  and 
it  was  not  unnatural  that  she  should  make  her  home  with 
her.  Xor  were  provisions  of  the  will  leaving  this  small  prop- 
erty entirely  to  her  youngest  child,  to  whom  she  was  greatly 
attached,  such  as  to  justly  excite  suspicion.  She  was  not 
sick  when  the  will  was  signed.  Whether  she  had  been  grow- 
ing weaker  mentally  was  in  dispute.  TTndoubetdly  her  con- 
dition and  situation  were  subjects  proper  to  take  into  con- 
sideration in  determining  whether  the  will  was  her  free 
act.  But  the  facts  shown  did  not  warrant  the  presumption 
that  the  will  had  been  procured  by  fraud.  There  appears 
to  be  no  reason  for  applying  a  different  rule  with  respect 
to  the  shifting  of  the  burden  of  proof  than  was  held  to  obtain 
in  Stephenson  v.  Stephenson.  If  it  continues  throughout 
the  trial  upon  the  contestants  on  the  issue  of  mental  incapac- 
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ity,  it  should  also  when  undue  influence  is  alleged,  save 
when,  because  of  the  peculiar  relations  between  the  testator 
and  beneficiary,  it  is  incumbent  on  the  latter  to  ex- 
plain. As  directly  in  point,  see  Baldwin  v.  Parker, 
99  Mass.  79  (96  Am.  Dec.  697)  ;  McMaster  v.  Scriven, 
85  Wis.  162  (55  K  W.  Eep.  149,  39  Am.  St.  Eep. 
828)  ;  also  cases  collected  in  notes  to  Prentis  v.  Bates,  93 
Mich.  234  (17  L.  R.  A.  494  s.  c.  53  X.  W.  Rep.  153). 
Contra,  Sheehan  v.  Kearney^  —  Miss.  —  (21  South.  Rep. 
41,  35  L.  R.  A.  102).  The  presumption  that  the  paper  pur- 
porting to  be  a  will,  when  signed  as  directed  by  statute,  is 
such  will,  is  but  an  inference  in  its  favor,  and  enough  merely 
to  cast  the  burden  upon  contestants,  in  asserting  its  invalid- 
ity, to  prove  it  not  the  result  of  testator's  free  agency. 
To  shift  the  burden  as  was  proposed  in  Stepenson  v.  Steph- 
enson, and  according  to  the  above  instruction,  would  give 
undue  weight  to  such  a  presumption,  and  tend  only  to  con- 
fuse, rather  than  aid,  the  jury. 

IV.  It  will  be  enough  to  say,  without  setting  out  the 
evidence,  that  it  was  sufficient  to  carry  the  case  to  the  jury 
on  both  issues. 

Because  of  the  errors  pointed  out,  the  judgment  must 

be  REVERSED. 


William  H.  Rule  v.  John  McGtregor,  Appellant.  139 

Malicious  Prosecution:  keview  of  verdict.  Defendant  swore  to  an 
information  charging  plaintiff  with  embezzlement,  and  he  was 
arrested,  and  while  in  custody  was  driven  by  the  oflScer  through 
a  neighborhood  where  plaintiff  was  well  acquainted,  during 
part  of  the  afternoon  and  all  of  the  night.    The  next  day,  when 

1  the  trial  came  on,  the  complaint  was  dismissed  by  the  justice. 
Defendant  then  went  before  another  justice,  filed  a  like  infor- 
mation, and  procurred  plaintiff's  second  arrest  while  he  was 
attending  a  political  convention  to  which  he  was  -a  delegate; 
in  the  presence  of  many  persons,  and  he  was  detained  in  cus- 
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tody  until  the  next  day.  Held,  that  a  verdict  for  $1,500  actual 
damages  for  such  malicious  prosecutions  was  justified,  though 
but  $106  special  damages  for  money  expended  and  loss  of  time 
was  proved. 

Appeal:  denial  of  abstract.  Where  appellant's  record  is  not  cer- 
tified,  and   appellee's  abstract   denies   that  certain  exceptions 

2  were  taken  as  to  which  errors  are  assigned,  such  denials  must 
be  taken  as  true. 

Exceptions  to  instructions:  Made  in  motion  for  new  trial.  Un- 
der Code,  section  3709,  providing  that,  when  exceptions  to  the 
charge  are  first  taken  in  the  motion  for  a  new  trial,  they  must 
specify  the  part  of  the  pharge  objected  to,  and  the  ground  of 

3  objection,  an  objection  in  such  motion  "that  the  court  erred  In 
giving  to  the  jury  the  instructions,"  stating  the  numbers  of  all 
instructions,  is  insufficient. 

Appeal  from  Crawford  District  Court — Hon.  S.  M.   El- 
wood^  Judge. 

Wednesday,  January  22,  1902. 

Action  to  recover  damages  for  malicious  prosecution. 
There  was  a  jury  trial,  verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. — Affirmed. 

RiLSsell  &  Toliver  and  E.  B.  Wilson  for  appellant. 

J.  P.  Conner  for  appellee. 

Waterman^  J. — The  verdict  was  for  the  sum  of  $1,500 
and,  taking  the  form  in  which  it  was  rendered,  together  with 
the  instructions  of  the  court,  we  must  accept  this  amoimt 
as  given  for  actual  damages  only.  The  first  complaint 
1  made  is  that  the  verdict  is  excessive,  plaintiff  hav- 

ing shown  a  money  loss  of  only  $100.  The  damages 
which  may  be  recovered  in  an  action  of  this  nature  .are  of 
three  kinds, — general,  special,  and  exemplary.  The  first 
two  fall  within  the  category  of  actual  damages.  Greneral 
damages  are  such  as  naturally  flow  from  the  act  done, — as 
mental  suffering  from  circumstances  of  indignity  and  hu- 
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miliation.  These  may  be  allowed  by  the  jury,  although  no 
estimate  in  value  of  the  injury  so  caused  has  been  given  in 
evidenca  Ellison  v.  Brown,  43  Neb.  68  (61  'N.  W.  Rep. 
97).  Special  damages  must  be  pleaded  as  well  as  proved, 
and  they  include  any  items  of  actual  money  loss, — as  here, 
$100  paid  to  attorneys  for  defending  the  actions  and  $6  for 
time  lost.  The  special  damage  being  such  a  small  part  of 
the  amount  allowed,  it  is  thought  the  verdict  is  manifestly 
excessive.  But  this  is  not  so.  If  no  special  damages  had 
been  suffered,  plaintiff  would  still  have  been  entitled  to  a  sub- 
stantial verdict  if  he  made  a  case,  and  the  amount  to  be 
allowed  would  have  been  largely  within  the  discretion  of  the 
jury ;  their  only  limitation  being  that  they  should  compensate 
plaintiff,  and  no  more.  In  this  instance  an  information 
charging  plaintiff  with  the  crime  of  embezzlement,  and 
sworn  to  by  defendant,  was  by  him  filed  with  a  justice  of 
the  peace  of  Crawford  county.  A  warrant  was  issued  and 
plaintiff  was  arrested,  and  while  in  custody  he  was  driven 
by  the  officer  around  through  a  neighborhood  where  lie  was 
well  acquainted,  during  part  of  the  afternoon  and  the  whole 
of  a  night.  The  next  day,  when  the  trial  came  on,  the  com- 
plaint was  dismissed  by  the  justice.  Defendant  then  went 
before  another  justice,  filed  a  like  information,  and  again 
procured  plaintiff's  arrest.  This  time  plaintiff  was  taken  into 
custody  in  the  city  of  Dennison  on  the  day  when  a  political 
convention  met,  to  which  he  was  a  delegata  The  arrest  was 
made  in  the  presence  of  many  persons,  at  the  meeting  place 
of  the  convention,  just  as  that  body  had  adjourned  and  its 
members  were  about  to  separate.  On  this  occasion  plaintiff 
was  also  detained  in  custody  until  the  next  day.  That  he 
was  subjected  to  great  indignity  by  these  proceedings,  and 
must  have  been  deeply  mortified  and  humiliated,  is  a  neces- 
sary assumption.  Defendant  cites  the  case  of  Davis  v. 
Seelej,  91  Iowa,  583,  in  which  we  held  a  verdict  excessive 
in  a  case  of  this  character,  as  a  precedent  to  govern  our 
action  now.     In  that  case  the  damages  allowed  were  double 
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the  amount  given  here,  and  the  record  showed  the  plaintiff 
to  be  a  man  of  bad  character.  There  is  a  fair  intimation 
in  the  opinion  that  if  plaintiff  had  possessed  a  good  char- 
acter, as  the  present  plaintiff  does,  the  amoimt  of  the  verdict 
would  not  have  been  questioned  by  this  court  We  cannot 
say  the  verdict  is  excessive. 

II.     The  other  errors  argued  relate  to  one  instruction 

said  to  have  been  asked  by  defendant,  and  refused  by  the 

court,  and  to  a  number  of  paragraphs  in  the  charge  given. 

An  amended  abstract  has  been  filed  by  appellee  in 

2  which  it  is  denied  that  any  such  instruction  is  shown 
by  the  record  to  have  been  asked,  or  exception  to  have 

been  taken  to  the  refusal  to  give  it,  if  it  was  in  fact  asked. 
Appellee  denies,  also,  that  any  exceptions  were  taken  to  the 
court's  charge  at  the  time  it  was  given.  Appellants  not  hav- 
ing had  the  record  certified,  appellee's  denial  must  be  taken 
as  true,  under  rule  22,  relating  to  appeals  to  this 

3  court.     With  respect  to  the  instructions  given,  how- 
ever, if  not  excepted  to  at  the  time,  appellant  might 

still  have  taken  exceptions  in  a  motion  for  a  new  trial.  Such 
a  motion  was  filed.  But  when  exceptions  are  first  taken  in 
the  motion  for  a  new  trial,  they  must  "specify  the  part  of 
the  charge  or  instruction  objected  to  and  the  ground  of  ob- 
jection." Section  3709,  Code;  Hale  v,  Gibbs,  43  Iowa, 
380.  This  requirement  was  not  observed  in  the  motion 
before  us.  The  only  reference  to  objections  to  the  charge 
given  is  in  these  words:  "That  the  court  erred  in  giving 
to  the  jury,  on  its  own  motion,  the  instructions  10,  11,  13, 
14,  15,  16,  17,  18,  20,  21,  and  23."  This  is  not  enough  to 
warrant  us  in  considering  the  objections  ui^ed  to  the  charge. 
See  further,  on  this  point.  Dean  v.  Zenor,  96  Iowa,  752. 

Xo  other  matters  than  those  referred  to  are  discussed 
by  counsel.  It  is  apparent  from  what  has  been  said  that  the 
judgment  must  be  affirmed. 
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Minnie  Gregory  et  al..  Appellants,  v.  Benjamin  Bowlsby     lj|g  ^ 
et  al..  Appellees.  jj|[  ^ 

Express  Trust:  must  be  declabed  in  writing  and  executed  in  the      i^|J  ^ 

MANNEB  OP  DEEDS.     Plaintiffs  alleged  that  their  mother  died      

seised  of  certain  land,  and  that  their  father  requested  them  to     |i»__i6l 
convey  their  Interest  to  him  that  he  might  use  the  land  to  bet- 

1  ter  advantage,  and  verbally  agreed  not  to  sell  It,  and  that  at 
his  death  the  accumulations  should  descend  to  plaintiffs.  It  was 
further  alleged  that  the  conveyance  was  induced  by  the  repre- 
sentations, and  that  there  was  no  other  consideration,  though 

2  the  deed  recited  one;  and  that  the  father  made  the  promises 
i;or  the  sole  purpose  of  cheating  the  plaintiffs.  Held,  that  no 
express  trust  could  be  declared,  as  Code,  eection  2918,  requires 
such  trusts  to  be  executed  In  the  same  manner  as  deeds,  and 
section  4625  requires  contracts  relating  to  an  interest  in  real 
estate  to  be  evidenced  by  writing. 

Resulting  trust:     What  is  not.    As  the  petition  showed  that  the 

3  deed  was  absolute  on  Its  face,  and  recited  a  consideration,  and 
was  directly  to*  defendant.  It  did  not  show  a  resulting  trust. 

Constructive  trust:     What  is.    The  allegations  being  that  the  rep-  - 

5  resentations  were  made  with  the  intention  to  defraud,  and  with- 
out intention  olf  carrying  them  out,  the  petition  recited  facts 

6  showing  a  constructive  trust,  and  a  demurrer  thereto  should 
have  been  overruled. 

Fiduciary  Relations:  parent  and  adult  child.  A  father  bears  no 
such  confidential  or  fiduciary  relation  to  adult  children  as  to 

4  bring  transactions  between  them  relating  to  the  lands  of  either 
under  suspicion,  and  he  may  deal  with  them  without  any  pre- 
sumption of  undue  influence. 

Appeal  from  Madison  District   Court, — Hon.    James   D. 
Gamble,  Judge. 

Thursday^  January  23/ 1902. 

Suit  in  equity  for  the  cancellation  of  a  deed  made  by 
plaintiffs  to  defendant,  and  to  declare  and  enforce  a  trust 
in  certain  real  estate.  The  trial  court  sustained  a  demurrer 
to  the  petition  as  amended,  and  plaintiffs  appeal. — Reversed. 
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Steele  &  Bobbins  for  appellants. 
Ruby  &  Hayes  for  appellees. 

Deemer,  J. — It  appears  from  the  amended  and  substi- 
tuted petition,  which,  under  the  record,  must  be  treated  as- 
presenting  the  facts,  that  plaintiffs  are  the  children  and 
heirs  at  law  of  defendant  Benjamin  Bowlsby  and  of  Cather- 
ine S.  Bowlsby,  now  deceased,  and  that  the .  defendant  M. 
J.  Bowlsby  is  the  second  wife  of  her  co-defendant;  that 
Catherine  S.  Bowlsby  died  intestate,  seised  of  the  real  estate 

in  dispute ;  that  at  the  request  of^  defendant  Ben- 
1  jamin  Bowlsby  certain  of  the  plaintiffs  met  the  father 

at  the  home  of  Frank  Davidson,  a  son-in-law,  and 
that  the  father  then  and  there  requested  them  to  deed  to  him 
their  interest  in  the  real  estate  left  by  his  deceased  wife,  in 
order  that  he  might  use  and  farm  the  land  to  better  advan- 
tage, and  that  he  then  and  there  verbally  agreed  that  he 
would  hold  the  land,  would  not  sell  or  dispose  of  the  same, 
and  that  the  net  proceeds  and  accumulations  thereof  should 
and  would  at  his  death  descend  to  the  children  of  Catherine 
Bowlsby,  as  provided  by  law ;  that,  believing  in  said  prom- 
ises, and  that  such  an  arrangement  was  valid,  they  executed 
a  deed  of  bargain  and  sale  to  their  father  of  their  interest 
in  the  real  estate  theretofore  owned  by  their  mother,  which 
deed  recited  a  consideration  of  $1,  the  receipt  whereof  was 
acknowledge  by  the  grantors ;  that  by  reason  of  the  relations 
existing  between  them  and  their  father  these  plaintiffs  ac- 
cepted his  statements  and  promises  without  taking  legal 
advice,  and  relied  on  him  to  advise  them  as  to  their  rights 
and  protect  them  in  the  premises;  that  neither  defendant 
nor  his  attorney,  who  was  present  with  him,  advised  them 
that  the  arrangement  could  not  be  enforced.  It  further 
appears  from  the  allegations  of  this  petition  that  the  convey- 
ance was  procured  by  mistake  on  the  part  of  these  plaintiffs, 
induced  by  the  representations  made  to  them  by  said  defend- 
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ant;  that  said  defendant  paid  nothing  for  the  conveyance, 
and  that  the  sole  consideration  therefor  was  his  agreement 
as  aforesaid.  It  is  further  alleged  that  said  defendant  did 
not  intend  to  carry  out  the  arrangement  or  agreement  on  his 
part,  but  made  the  representations  and  agreement  aforesaid 
for  the  sole  purpose  of  cheating  and  defrauding  plaintiffs 
out  of  their  interest  in  the  land  of  their  deceased  mother; 
that  after  his  marriage  to  his  co-defendant  he  conveyed  to 
ner  an  undivided  one-third  interest  in  the  property  received 
from  plaintiffs,  but  that  this  conveyance  was  without  consid- 
eration, and  was  made  with  the  intent  to  cheat  and  defraud 
these  plaintiffs;  that  his  co-defendant,  when  she  took  the 
<!onveyance,  knew  of  the  terms  and  conditions  under  which 
her  husband  received  his  deed  from  these  plaintiffs.  The 
prayer  is  that  these  deeds  be  canceled,  that  plaintiffs  be 
adjudged  to  be  the  owners  of  an  interest  in  the  property, 
that  their  title  be  quieted,  and  that  an  accounting  be  had  of 
the  rents  and  profits  of  the  real  estate.  The  demurrer  was 
the  general  equitable  one,  and  as  further  grounds  therefor 
it  is  claimed  that  the  alleged  oral  agreement  is  within  the 
statute  of  frauds. 

It  will  be  observed  from  this  statement  that  the  deed 
from  plaintiffs  to  defendant  was  absolute  on  its  face,  and 
recited  a  consideration,  the  receipt .  whereof  was  acknowl- 
edged by  the  grantors;  and  that  the  agreement  on 
"2  which  plaintiffs  rely  was  in  parol.     The  conveyance 

was  directly  from  these  plaintiffs  to  the  defendant 
Benjamin  Bowlsby,  their  father ;  hence  the  doctrine  of  result- 
ing trust  does  not  apply.  That  plaintiffs,  in  the  first  in- 
stance, are  seeking  to  establish  an  express  trust  is  too  clear 
for  argument ;  and  it  is  equally  clear  that  such  a  trust  cannot 
rest  in  parol.  Code,  sections  2918,  4:(j25 -,  Jiatliff  v.  Ellis, 
2  Iowa,  59;  McGinness  v.  Barton^  71  Iowa,  6^:4;  Haiti  v. 
Robinson,  72  Iowa,  735;  Dunn  v,  Z willing,  94  Iowa,  233; 
Maroney  v.  Maroney,  97  Iowa,  711 ;  Ilernstreet  v.  Wheeler, 
100  Iowa,  290;  Acker  v.  Priest,  92  Iowa,  610.     We  need 
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not  quote  from  these  cases  in  support  of  the  rule  announced. 
They  fully  cover  the  ground,  and  need  no  amplifi- 

3  cation.     That  there  was  no  resulting  trust  clearly 
appears  from  the  opinion  in  Acker  v.  Priest,  supra. 

See,  also,  McClain  v.  McClain,  57  Iowa,  167,  which  is  di- 
rectly in  point.  As  the  deed  was  absolute  on  its  face,  and 
recited  the  payment  of  a  valuable  consideration,  plaintiffs 
will  not  be  permitted  to  establish  a  trust  by  showing  that 
there  was  in  fact  no  consideration  but  a  parol  agreement 
to  hold  the  title  in  trust  Acker  v.  Priest,  supra,  and  cases 
cited  at  page  617,  92  Iowa. 

As  an  express  trust  cannot  be  shown  by  parol,  and  as 
there  was  no  resulting  trust,  we  have  one  question  left,  and 
that  is,  waa  there  such  a  fraud  perpetrated  by  defendant 
Benjamin  Bowlsby  as  entitle  plaintiffs  to  the  relief  asked  ? 
That  relief  is  not  a  reformation  of  the  contract,  but  its  can- 
cellation ;  not  a  judgment  at  law  as  for  fraud,  but  a  decree 
quieting  title,  and  for  an  accounting.  If  there  is  any  cause 
of  action  stated,  it  is  for  the  declaration  and  establishment 
of  a  constructive  trust,  growing  out  of  the  alleged  fraud  of 
the  defendants.  While  some  facts  are  recited  for  the  pur- 
pose of  showing  fiduciary  relations  between  the  parties,  we 
apprehend  they  are  insufficient  for  that  purpose.     A 

4  father  bears  no  such  confidential  or  fiduciary  rela- 
tions to  his  adult  children  as  to  bring  transaction^ 

between  them  relating  to  the  land  of  either  under  suspicion. 
He  may  deal  with  them  as  with  strangers,  and  no  presump- 
tion of  fraud  or  undue  influence  obtains.    It  is  charged,  how- 
ever, that,  with  intent  to  cheat  and  defraud,  defend- 

5  ant  made  the  representations  charged,  fully  intend- 
ing at  the  time  he  made  them  not  to  carry  them  out, 

but  to  obtain  the  title  to  the  land,  and  thus  defraud  the 
grantors.  Does  this  make  such  a  case  of  fraud  as  that  a 
court  will  declare  a  constructive  trust  in  the  land  in  favor 
of  the  grantors?  The  instrument  was  in  the  exact  form 
agreed  upon  by  the  parties,  and  there  was  no  promise  to 
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execute  defeasances  of  other  instruments  to  witness  the  trust 
The  sole  claim  is  that  defendant  made  the  promises  and 
agreements  with  intent  to  cheat  and  defraud  the  plaintiffs. 
Mere  denial  that  there  was  a  parol  agreement  as  claimed 
will  not  constitute  a  fraud.  Acker  v.  Priest  and  McClairK 
V,  McClain,  supra.  If  it  did,  the  statute  would  be  useless. 
Nor  will  a  refusal  to  perform  the  contract  be  sufficient  to 
create  a  constructive  trust.  McClain  v.  McClain,  Dunn  v. 
Zwilling,  supra.  But  the  statute  was  not  enacted  as  a  means ' 
for  perpetrating  a  fraud ;  and,  if  fraud  in  the  original  trans- 
action is  clearly  shown,  the  grantor  will  be  held  to  be  a 
trustee  ex  maleficio.  If,  then,  there  was  a^  fraudulent 
intent  in  procuring  the  deed  without  intention  to  hold  the 
land  as  agreed,  and  pursuant  to  that  intent  the  grantee 
disposed  of  the  property,  or  otherwise  repudiated  his  agree- 
ment, equity  will  take  from  the  wrongdoer  the  fruit  of  his 
deceit  by  declaring  a  constructive  trust.  Acker  v.  Priest, 
supra,  and  cases  cited.  Mere  breach  or  denial  of  the 
oral  agreement  does  not,  as  we  have  said,  constitute  a  fraud. 
^*It  seems  to  be  requisite,''  says  Chief  Justice  Gibson  in 
Hoge  V.  Tloge,  1  Watts,  163  (26  Am.  Dec.  52),  "that  there 
should  have  been  an  agency,  active  or  passive,  on  the  part 
of  the  grantee,  in  procuring  the  deed.''  Or,  as  said  by  Mr. 
Pomeroy,  in  his  work  on  Equity  Jurisprudence  (section 
1055)  ;  "The^e  must  be  an  element  of  positive  fraud  accom- 
panying the  promise,  and  by  means  of  which  the  acquisi- 
tion of  the  legal  title  is  wrongfully  consummated."  Breach 
of  the  agreement  may,  of  course,  be  considered,  but  it  is  not 
alone  sufficient  There  must  be  also  some  clear  and  explicit 
evidence  of  fraud  or  imposition  at  the  time  of  the  making 
of  the  conveyance  to  constitute  the  purchaser  a  trustee  ex 
maleficio.  The  instant  case,  however,  does  not  present  the 
question  of  the  quantity  of  proof  required,  for,  as  has  been 
stated,  it  was  decided  upon  demurrer  to  the  petition,  which 
pleads  fraud  in  the  inception  of  the  transaction,  and  speci- 
fically alleges  that  the  deed  was  made  through  defendant's 
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agency,  and  ^ipon  his  promise  and  representations,  with 
the  specific  intent  to  cheat  and  defraud.  Our  obsen^ations- 
regarding  the  character  of  the  evidence  required  will  per- 
haps prevent  misapprehension  of  the  rule  in  the  future. 
The  authorities  are  not  harmonious  on  the  questions 
discussed,  although  the  points  of  difference  seem  to  relate 
more  to  the  quantum  of  proof  in  addition  to  the  mere  breach 
of  promise- than  to  the  rule  itself.  We  cite  in  this  connec- 
tion :  Patton  v.  Beacher,  62  Ala.  579 ;  Wheeler  v.  Reynolds, 
(jG  N.  Y.  227;  Glass  v,  Hulhert,  102  Mass.  24  (3  Am.  Kep. 
418)  ;  Morrall  v.  Waterson,  7  Kan.  199;  Fairchild  v.  Bos' 
dall  9  Wis.'379;  /o/in^on  v.  Hubbell  10  IST.  J.  Eq.  332  (66-^ 
Am.  Dec.  773)  ;  Brison  v.  Brison,  75  Gal.  525  (17  Pac. 
Eep.  689,  7  Am.  St.  Kep.  189)  ;  Pomeroy,  Equity  Juris- 
prudence, sections  1055,  1056.  This  seems  to  be  the  first 
time  the  question  has  arisen  in  this  court,  although  \he  rule 
announced  has  been  recognized  in  the  AcJcer  and  McClain 
Cases,  supra,  and  in  Burden  v.  SheAdan,  36  Iowa,  125. 

We  think  the  petition  on  its  face  recites  facts 
0     •      showing  a  constructive  trust,  and  that  the  demurrer 
should  have  been  overruled. — Revebsed. 


Cbary  Brothers^  Appellants,  v.  Jacob  Hoffman  et  al. 

130  J5\      Fraudulent  Conveyance:         coNsroERATiON :      Payment   of   infanVs- 
'earnings  to  parent.     Unless  there  has  been  an  emancipation. 

1  the  payment  of  his  wages  by  an  infant  to  his  parents  is  no  con- 
sideration for  a  transfer  of  land  by  one  of  them  to  him. 

Burden  of  proof  on  emancipation.  In  a  creditor's  bill  to  set  aside 
a  transfer  of  land  from  a  parent  to  an  infant  son,  where  the 

2  consideration  was  alleged  to  have  been  the  payment  by  the 
transferee  and  another  infant  son  of  their  wages  to  the  par- 

^ents,  the  burden  of  proving  emancipation  was  on  defendants. 

Loan  to  grantee:  Makes  simple  creditor.  The  transfer  having 
been  to  one  son  only,  and  the  other  son  merely  having  hls^ 

3  brother's  note  for  the  amount  he  was  alleged  to  have  contrib- 
uted, such  amount  was  no  consideration  for  the  deed,  but  he- 
was  a  creditor,  only,  entitled  to  no  priority. 
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Appeal  from  Boone  District  Court. — ^Hon.  S.  M.  Weavek, 

Judge. 

Thursday^  January  23,  1902. 

In  its  iirception  this  was  an  action  upon  two  promissory 
notes  executed  by  defendant  and  his  wife,  Susan  J.,  who 
was  a  party  defendant  The  action  was  aided  by  a  writ  of 
attachment  which  was  levied  on  certain  real  estate  claimed 
to  belong  to  Susan  J.  Hoffman.  Under  it,  also,  one  W.  W.. 
Hoffman  was  garnished  as  a  supposed  debtor  of  Susan  J. 
Subsequently  a  petition  in  equity  was  filed,  bringing  in  W. 
W.  Hoffman  as  a  defendant.  In  this  pleading  it  is  alleged 
that  prior  to  the  levy  of  the  writ  of  attachment  aforesaid 
the  real  estate  mentioned  had  been  conveyed  by  Susan  J. 
and  Jacob  Hoffman  to  their  son  W.  W.  Hoffman, — a  part 
of  it  directly,  and  a  part  through  conveyance  from  one  M. 
J.  Reilly;  that  these  conveyances  were  without  considera- 
tion, and  made  for  the  purpose  of  defrauding  plaintiffs.  The 
prayer  is  that  plaintiffs  have  judgment,  and  that  such  judg- 
ment be  declared  a  lien  on  the  real  estate  so  conveyed. 
Plaintiffs  were  given  judgment  on  the  notes,  no  defense 
being  interposed.  The  equitable  issue  was  tried  to  the  courts 
and  they  were  refused  the  relief  asked.  From  this  branch 
of  the  judgment  they  appeal. — Modified, 

R.  F.  Jordan  for  appellants. 

Whitaker  &  Dale  for  appellees. 

Waterman,  J. — W.  W.  and  Gildea  Hoffman  are  sons 
of  Jacob  and  Susan  J.  The  conveyance  to  the  former  was, 
as  claimed,  for  the  benefit  of  both,  and  the  consideration 

therefor  is  asserted  to  have  been  the  payment  by 
1  them  to  their  mother  of  the  wages  earned  by  them 

during  their  minority.     It  is  true,  W.  W.  Hoffman. 
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claims  to  have  paid  over  his  wages  during  the  two  years  suc- 
ceeding the  attainment  of  his  majority.  But  the  amount, 
on  his  own  showing,  is  small,  and  the  showing  far  from 
satisfactory.  If  there  is  a  consideration  for  this  transfer,  it 
must  be  found  in  the  earnings  of  these  two  boys  during 
minority,  paid  over  to  their  mother.  If  these  minors  were 
not  emancipated,  their  earnings  belonged  to  their  father. 
Cain  V,  Devitt,  8  Iowa,  116.  And  the  taking  of  such  earn- 
ings by  either  him  or  the  mother  would  not  furnish  a  con- 
sideration for  the  conveyance  made,  for  there  would  be  no 

obligation  to  return  to  the  minor  the  money  so  re- 
2  ceived-     The  burden  of  proving  emancipation  was 

upon  defendants.  Kuhic  v.  Zerrike,  105  Iowa,  269. 
It  is  true,  emancipation  may  be  established  by  circumstances 
showing  a  mutual  understanding  between  parent  and  child. 
But  we  fail  to  find  anything  in  this  case  tending,  either 
directly  or  indirectly,  to  show  that  the  father  ever  emanci- 
pated either  of  these  boys,  except  as  hereafter  stated.  Neither 
the  father  nor  mother  testifies  directly  on  the  question.  Nor 
is  it  shown  the  father  ever  assented  to  the  mother's  promise 
to  return  the  money  received  or  its  value.  \V.  W.  Hoffman 
testifies  expressly  that  his  father  never  told  him  that  he 
had  a  right  to  keep  what  he  earned.  Gildea's  testimony  is 
that  his  father  never  gave  him  his  time  until  he  went  to 
work  as  a  fireman.  Being  asked  how  his  time  was  then  given 
him,  he  answered,  "By  their  consent  to  the  officers  that  I 
should  go  to  firing.''  If  this  amounted  to  an  emancipation, 
— and  perhaps  it  would,  for  a  consent  given  the  railway  offi- 
cials that  he  might  perform  such  work  could  only  mean  that 
5uch  officers  might  deal  with  him  as  his  own  master, — it  would 
-cover  but  one  year  and  five  months  of  time,  during  which 
the  minor  earned  some  $1,200.    But  we  need  not  pursue  this 

matter  further.  Gildea  has  nothing  more  to  show 
;3  for  his  interest  in  this  land  than  a  note  for  $1,200 

made  by  his  brother.     He  is  a  creditor,  only ;  for  no 
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title  to  the  property,  either  l^al  or  equitable,  rests  in  him- 
Therefore  plaintiffs'  rights  cannot  be  postponed  to  his. 

Under  the  circumstances,  we  feel  constrained  to  hold 
that  plaintiffs'  judgment  should  have  been  made  a  lien  on 
the  real  estate  in  controversy.  As  thus  modified,  the  judg- 
ment \vill  stand  affirmed. 


116    336 

The  City  of  Cedar  Eapids,  Appellant,  v.  J.  F.  Eall,  Jus-       120  *^ 
tice  of  Peace,  Appellee.  nJo  ii^ 

Justice  of  the  Peace:  continuances  by  consent:  Jurisdiction, 
Where  both  parties  to  an  action  before  a  justice  consented  to 
an  indefinite  continuance,  and  the  Justice  on  fixing  the  date  of 
trial,  at  the  request  of  one  party  gave  the  other  five  days'  no- 
tioe  thereof,  the  justice  did  not  lose  jurisdiction,  under  Code, 
section  4496,  authorizing  a  justice  of  his  own  motion  to  order 
a  continuance  for  a  period  not  exceeding  three  days. 

Appeal  from  Linn  District  Court. — Hon.  W.  N.  Treiciiler, 

Judge. 

Thursday,  January  23,  1902. 

The  defendant,  who  is  a  justice  of  the  peace,  having 
entered  a  judgment  upon  his  docket  against  the  plaintiff 
herein  in  favor  of  the  Hawkeye  Loan  &  Brokerage  Company, 
plaintiff  sued  out  a  writ  of  certiorari  for  the  removal  of  such 
cause  to  the  district  court,  alleging  that  the  justice  acted 
without  jurisdiction.  Petition  dismissed  and  writ  dis- 
charged, and  the  plaintiff  appeals. — Affirmed. 

John  N.  Hughes  for  appellant. 

John  A.  Reed  for  appellee. 

Weaver,  J. — I.  The  return  of  the  writ  is  uncontro- 
verted,  and  discloses  the  following  state  of  facts:     On  tha 
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twenty-seventh  of  July,  1900,  the  Hawkeye  Loan  &  Broker- 
age Company  b^an  an  action  in  the  court  of  said  justice  of 
the  peace  to  recover  upon  a  money  demand  against  the  city 
of  Cedar  Rapids.  Original  notice  of  such  action,  returnable 
August  4,  1899,  was  duly  served  upon  the  city.  At  the 
appointed  time  both  parties  appeared  by  coimsel,  and  by 
agreement  a  continuance  was  had  to  August  18,  1899,  on 
which  date  both  parties  again  appeared ;  and  by  mutual  con- 
sent a  further  continuance  was  had  to  a  date  thereafter  to 
be  fixed,  and  a  memorandum  of  such  agreement  and  order 
was  entered  upon  the  justice's  docket.  Nothing  more  was 
done  until  May  8,  1900,  when,  on  request  of  the  Hawkeye 
Loan  &  Brokerage  Company,  the  justice  set  the  trial  for 
May  15th,  at  10  o'clock  a.  m.,  and  caused  five  days'  notice 
thereof  to  be  served  upon  the  city.  At  the  time  fixed,  the 
city  having  failed  to  appear,  default  was  entered,  and 
cause  continued  to  May  18th,  for  proof  of  the  claim  on 
which  the  suit  was  brought.  On  May  18th  proof  of  the 
claim  was  presented,  and  on  May  21st  judgment  was  entered 
against  the  city  for  $24.29.  It  further  appears  by  amended 
abstract,  not  denied,  that  the  contiuance  above  mentioned, 
from  May  15th  to  May  18th,  was  ordered  by  the  justice 
aipon  his  o^vn  motion,  on  account  of  other  official  business 
:requiring  his  attention.  The  argument  of  appellant  is  prin- 
'Cipally  to  the  point  that,  even  though  the  continuance  to  a 
•date  to  be  thereafter  named  was  by  the  express  consent  of 
both  parties,  the  justice  thereby  lost  jurisdiction  to  further 
proceed,  and  had  no  authority  to  render  judgment  It  being 
conceded  that  there  was  mutual  consent  to  the  order  of  con- 
tinuance, and  that  the  justice  of  the  peace,  after  naming 
the  date,  gave  fair  and  ample  notice  thereof  to  the  parties, 
appellant  should  not  be  permitted  to  repudiate  its  voluntary 
agreement,  or  escape  the  adjudication  thus  invited,  unless 
by  statute  or  controlling  precedent  it  clearly  appears  the 
^point  urged  by  counsel  is  well  taken.  The  statute  (Code, 
^section  4496)   authorizes  a  justice  of  the  peace,  upon  his 
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own  motion,  to  order  the  continuance  of  a  case  pending 
in  his  court,  for  a  period  not  exceeding  three  days.  It  has 
been  decided  that  an  adjournment  by  the  justice  for  more 
then  three  days  without  the  consent  of  defendant  has  the 
effect  to  deprive  such  court  of  jurisdiction,  and  judgment 
rendered  thereafter  is  void  {Iowa,  Union  Tel,  Co.  v.  Boylan, 
M  Iowa,  90),  and  that,  where  continuance  was  had  to  an  in- 
definite time,  one  party  cannot  lawfully  obtain  judgment  by 
default  against  the  other  until  the  party  against  whom  the 
default  is  taken  has  been  notified  of  the  time  and  place  at  which 
such  cause  is  again  set  for  trial.  Rowley  v,  Baugh,  33  Iowa, 
201.  But^  so  far  as  we  have  been  able  to  discover,  neither 
this  nor  any  other  court  has  ever  held  that  where  jurisdiction 
has  been  admittedly  obtained  in  the  usual  method,  and  the 
parties  have  appeared  upon  the  return  day,  and,  to  suit  their 
own  convenience,  have  mutually  agreed  to  let  the  trial  stand 
over  to  a  day  thereafter  to  be  fixed,  and  such  date  has  there- 
after been  named  by  the  justice,  and  due  notice  given  the 
parties,  the  court  thereby  loses  its  jurisdiction  to  proceed 
■with  the  case.  The  statute  does  not  so  provide,  either  in 
express  words  or  by  necessary  implication ;  and,  in  the  inter- 
est of  fair  practice,  such  interpretation  should  not  be  forced 
upon  it  A  justice's  court  is  not,  and,  in  the  very  nature  of 
things,  cannot  be,  held  to  the  same  strict  formality  which 
may  be  insisted  upon  in  courts  of  record.  The  obtaining 
of  jurisdiction  originally  by  notice  or  by  voluntary  appear- 
ance must^  of  course,  always  appear;  but,  jurisdiction  once 
so  obtained,  the  presumption  of  regularity  is  in  its  favor. 
Informal  in  its  procedure,  and  being  always  open,  it  is  a 
common  and  proper  practice  to  adjourn  cases  from  time 
to  time  by  consent  without  formal  motion,  in  order  to  ac- 
commodate^l^  business  or  convenience  of  the  parties.  If, 
then,  it  so  happens  that  the  parties  are  not  ready  just  at 
the  time  to  name  a  date  which  will  suit  their  mutual  con- 
venience, and  they  agree  to  an  order  adjourning  to  a  time 
Vol.  115  Ia— 22 
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thereafter  to  be  fixed,  we  see  no  good  reason  why  that  agree- 
ment ^nd  order  are  not  valid  and  binding  upon  all  con- 
cerned. It  is,  of  course,  ifmplied  in  such  order  that  no 
further  proceedings  shall  be  had  without  due  notice;  but, 
notice  being  given,  we  are  disposed  to  hold  that  the  parties- 
are  still  in  court,  and  bound  by  the  judgment  entered. 

II.  The  appellee  raises  the  question  whether,  conced- 
ing the  justice  had  no  jurisdiction,  the  appellant's  remedy 
was  not  by  writ  of  error,  and  that  therefore  certiorari  will 
not  lie.  In  view  of  the  fact  that  we  find  against  the  appel- 
lant upon  the  merits  of  tlie  case,  we  think  it  unnecessary 
at  this  time  to  decide  the  question  of  practice. 

The  judgment  below  is  affirmed. 


m  ^l  Mildred  Alsever,  by  her  next  friend,  M.  G.  Alsever  v. 

/^  ^^'  The  Minneapolis  &  St.  Louis  Railroad  Pompant, 

''"^  4  Appellant. 

Scope  of  Engineer's  Employment:  Railroad  liable  for  injury  due 
to  hi8  blowing  off  steam.    Where  a  railroad  engineer  blows  off 

3  steam  in  order  to  frighten  children,  and  a  child  is  frightened 
so  that  it  falls  and  breaks  a  leg,  the  company  is  liable;   the 

4  blowing  off  of  steam  being  within  the  scope  of  the  engineer's 
employment,  and  the  only  negligence  consisting  in  the  manner 
and  place  of  doing  it 

Evidence:  declarations  bes  gestae:  Made  by  locomotive  engineer. 
A  declaration  of  a  railroad  engineer,  who  had  blown  off  steam 
and  frightened  a  little  girl  so  that  she  fell  and  broke  her  leg» 

1  that  he  only  did  it  in  sport,  made  within  a  minute  after  blow- 
ing off  the  steam,  and  as  soon  as  the  engineer  could  reach  the 

2  point  where  the  injured  child  was  lying,  was  admissible  in  an 
action  against  the  company,  as  part  of  the  res  gestae. 

Appeal  from  Webster  District  Court, — Hon.  S.  M.  Weaver, 

Judge. 

Thursday^  January  23,  1902. 
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The  defendant  appeals  from  a  judgment  for  damages. 
— Affirmed, 

R,  M.  Wright  for  appellant. 

Botsford,  Healy  &  Healy  for  appellee. 

Ladd,  C.  J. — The  defendant's  train  had  stopped  at  Bum- 
side  shortly  after  12  o'clock  m.  May  25,  1899.  Attached  to 
the  engine  was  a  device  kno^\Ti  as  the  "Mcintosh  Blow  Off 
Cock,"  used  for  the  purpose  of  cleansing  the  boiler  of  sedi- 
ment by  forcing  water  through  it  from  the  bottom  at  great 
pressura  At  that  time  the  plaintiff,  then  eight  years  old, 
was  standing,  with  other  children,  on  the  side  of  a  corn- 
crib,  about  7  feet  above  the  ground,  and  some  20  feet  from 
the  engine,  looking  at  it  through  an  opening.  In  operating 
the  blow-off  cock,  hot  steam  or  spray  was  thrown  on  the 
crib,  and  possibly  on  plaintiff,  thereby  so  frightening  her 
that  she  fell,  breaking  a  leg.  She  then  moved  from  the 
crib  to  a  pile  of  "cobs  near  by.  Her  screams  immediately 
brought  her  father,  Cox,  and  the  engineer.  The  father  testi- 
fied: "A  While  I  was  standing  near  the  end  of  the  crib 
I  saw  the  children  at  the  opening  on  the  east  side,  and  all 
of  a  sudden  I  heard  a  terrible  roar,  and  I  turned  and  saw 
a  cloud  of  steam  coming  from  the  engine  to  the  crib,  and 
in  a  moment  I  heard  a  cry;  and  I  ran  around  from  the 
north  to  the  west  side  of  the  crib,  and  found  the  engineer, 

Mr.  Taft,  there,  and  the  child  was  on  a  pile  of  cobs. 
1  Q.     What,  if  anything  was  said  by  the  engineer  at 

that  time  in  reference  as  to  how  the  accident  hap- 
pened ?  A.  He  says,  ^I  was  only  having  a  little  fun  with 
the  children.'  Q.  What  had  you  said  to  him  that  brought 
forth  the  remark?  A.  I  says,  What  is  the  matter  here?' 
Q.  What  did  the  engineer  say  if  anything  respecting  the 
accident,  and  how  it  was  caused,  or  what  he  intended  to 
do  ?    A.    What  he  said  was  that  he  had  no  idea  of  hurting 
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the  children,  or  hurting  any  one  (I  do  not  know  the  exact 
words  he  used),  or  something  to  that  efifect;  but,  anyway, 
that  he  had  no  idea  6£  hurting  the  children.  Q.  What 
else  did  he  say  at  the  same  time  ?  A.  He  said  he  had  no 
idea  of  hurting  the  children, — ^just  for  the  idea  of  having^ 
a  little  sport  with  them,  or  fun ;  that  he  was  just  going  to 
have  a  little  sport  with  the  children.  Q.  Was  this  all  said 
at  the  one  time  ?  A.  Yes,  sir ;  this  was  said  not  over  a  minute 
after  I  heard  the  noise  from  the  engine,  and  the  child 
scream.  I  would  think  it  was  less  than  a  minute.  I  know 
that  when  the  child  screamed  he  ran  right  around  there. 
We  all  three  met  there  about  the  same  time."  The  evidence 
of  Cox  was  to  the  same  effect  The  objection  interposed  by 
defendant,  that  this  formed  no  part  of  the  res  gestae,  was 
overruled.  As  the  crib  was  on  the  depot  grounds,  the  court 
held  that  the  defendant  owed  no  positive  duty  to  plaintiff; 
and  that  therefore  this  evidence  was  of  controlling  import- 
ance in  determining  whether  the  engineer,  in  blowing  off^ 
the  hot  steam  or  spray,  knew  that  plaintiff  was  in  a  place 
of  danger.  It  will  be  noticed  that  the  evidence  tended  to 
show  that  conversation  occurred  within  a  minute  after  the 
use  of  the  blow-off  cock,  and  as  soon  as  the  engineer  could 
reach  the  point  where  the  injured  child  was  lying,  to  ascer- 
tain the  result  of  what  had  been  done.  The  opening  of  the 
blow-off  cock,  the  rush  of  steam  and  spray,  the  scream  of 
the  child,  the  question  of  the  father,  the  statement  of  the 
engineer,  all  within  a  few  seconds,  were  so  immediately  con- 
nected as  to  constitute  one  transaction.  What  forms  a  part 
of  the  res  gestae  must  of  necessity  depend  on  the  facts- 
of  each  particular  case.  A  mere  account  of  a  past  occur- 
rence, or  purely  an  opinion  of  what  has  happened,  is  to  be 
rejected.  Declarations,  to  be  received,  should  derive  credit^ 
not  from  the  declarant,  but  from  their  connection  with  the 
principal  fact  of  which  complaint  is  made.  The  rule  is  con- 
cisely stated  thus  in  Iladley  v.  Carter,  8  X.  H.  40 :    'Where 
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declarations  of  an  individual  are  so  connected  with  his  acts 
as  to  derive  a  degree  of  credit  from  such  connection,  inde- 
pendent of  the  declaration,  the  declaration   becomes  part 
of  the  transaction,  and  is  admissible  in  evidence."     In  Felt 
i\  Amidoriy  43  Wis.  467-470,  in  quoting  with  approval  from 
the  case  of  Lund  v.  hihahUarits  of  Tyngsborough,  9  Cush. 
36,  tlie  court  said :     ^'When  the  act  of  a  party  may  be  given 
in  evidence,  his  declarations  made  at  the  time,  and  calcu- 
lated to  elucidate  and  explain  the  character  and  quality  of 
the  act,  and  so  connected  with  it  as  to  constiute  one  trans- 
action, and  so  as  to  derive  credit  from  the  act  itself,  are 
admissible  in  evidence.     The  credit  which  the  act  or  fact 
gives  to  the  accompanying  declarations,  as  a  part  of  the  trans- 
action, and  the  tendency  of  the  contemporary  declarations,, 
as  a  part  of  the  transaction^  to  explain  the  particular  fact, 
distinguish  this  class  of  declarations  from  mere  hearsay. 
Such  a  declaration  derives  credit  and  importance  as  forming 
a  part  of  the  transaction  itself,  and  is  included  in  the  sur- 
rounding circumstances,  which  may  always  be  given  in  evi- 
dence to  the  jury  with  the  principal  fact.  There  must  be  a 
main  or  principal  fact  or  transaction,  and  only  such  declara- 
tions are  admissible  as  grow  out  of  the  principal  transaction^ 
illustrate  its  character,  are  contemporary  with  it,  and  de- 
rive some  degree  of  credit  from  it."     The  grounds  upon 
which  such  statements  have  been  received  are  generally  con- 
curred in.     The  difficulty  has  been  in  dramng  a  line  with 
respect  to  lapse  of  time  after,  and  the  necessary  connection 
with,  the  main  act,  so    as  to  clearly    distinguish    between 
declarations  which  are  admissible  and  those  too  remote  and 
disconnected.    In  Keyes  v.  City  of  Cedar  Falls,  107  Iowa, 
509,  the  rule  to  be  deduced  from  our  decisions  is  said  to  be 
that  "if  they  are  near  enough  in  point  of  time  to  the  prin- 
cipal transaction  to  clearly  appear  to  be  spontaneous  and 
unpremeditated,  and  free  from  sinister  motives,  and  afford 
a  reliable  explanation  of  the  principal  transaction,  they  are 
admissible  in  evidence."  See  International  etc.  Railway  Co. 
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V.  Anderson^  82  Tex.  Sup.  516  (27  Am.  St  Kep.  902,  note 
(s.  c.  17  S.  W.  Rep.  1089)  ;  also  Wilson  v.  Southern  Pac. 
Co.,  13  Utah,  352   (57  Am.  St.  Rep.  766,  note  (s.  c.  44 
Pac.  Rep.   1040),  where  the  title  rule  is  accurately  and 
comprehensively  stated  thus:    ^^AU  declarations  or  exclaiUfi- 
tions  uttered  by  the  parties  to  a  transaction  which  are  con- 
temporaneous with  and  accompany  it,  or  which  are  made 
under  such  circumstances  as  will  raise  a  reasonable  presimip- 
tion  that  they   are  the  spontaneous   utterances  of  thoughts 
created  by  or  springing  out  of  the  transaction  itself,  or  so 
soon  thereafter  as  to  exclude  the  presumption  that  they  are 
the  result  of  premeditation  or  design,  and  which  are  cal- 
culated to  throw  light  on  the  motives  and  intentions  of  the 
parties  are  admissible  in  evidence  as  part  of  the  res  gestae/' 
So  immediately  connected  was  the  engineer's  remark  as  to 
how  it  all  happened  with  what  preceded,  that  it  was  an  explana- 
tory exclamation,  not  merely  an  excuse  or  account  of  what 
had  been  done.     The  inquiry  to  which  it  was  a  response 
did  not  necessarily  interrupt  the  connection.     Indeed,  the 
authorities  put   little   stress   on   this   circumstance.      It   is 
proper  to  be  considered,  however,  in  ascertaining  the  con- 
nection with  the  main  fact,  but  not  controlling.     Xeither 
can  it  make  any  difference  that  the  statement  was  made  by 
an  employee  or  agent,  rather  than  the  principal  or  injured 
person.     Declarations  are  received,  as  already  pointed  out, 
not  on  the  credit  or  relation  of  the  declarant,  but  because 
forming  a  part  of  the  transaction;  and  it  is  immaterial  by 
whom,  if  by  some  person  whose  conduct  or  condition,  about 
which  the  statement  is  made,  can  be  proven.     Coll  v.  Transit 
Co,,  183  Pa.  543  (37  Atl.  Rep.  89).     Nor  is  the  fact  that 
the  statement  was  in  the  nature  of -an  excuse  enough  alone 
to  warrant  its  exclusion.     The  books  indicate  that  many, 
if  not  most,  of  the  declarations  admitted  as  part  of  the  res 
gestae,  are  of  this  character.     If  in  the  nature  of  an  excuse, 
however,  the  fact  is  important  in  determining  whether  the 
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statement  was  spontaneous  and  unpremeditated,  or  a  mere 
opinion  or-  conclusion  based  on  a  completed  trans- 
2  action.     The  declarations,  if  made  by  the  engineer, 

were  but  the  natural  expressions  of  one  so  engaged, 
upon  the  discovery  of  the  result  of  his  diversion,  and  were 
so  immediately  connected  in  point  of  time  and  circumstance 
with  what  he  had  done  as  to  exclude  the  probability  of  medi- 
tation, and,  as  we  think,  were  properly  received  in  evi- 
dence as  a  part  of  the  res  gestae.  As  sustaining  our  conclu- 
sion, see  Fish  v.  Railway  Co.,  96  Iowa,  702 ;  Hermes  v. 
Railway  Co,,  80  Wis.  590  (50  K  W..  Kep.  584,  27  Am. 
St  Kep.  69)  ;  Durkee  v.  Railway  Co,,  69  Cal.  533  (9  Pac. 
Rep.  99) ;  Union  Pac,  Ry,  Co.  v.  Elliott,  54  Neb.  299  (74 
X.  W.  Rep.  628).  Undoubtedly  decisions  are  to  be  foimd 
tending  to  a  contrary  conclusion,  but,  in  view  of  the  diffi- 
culty courts  have  experienced  in  determining  what  may 
properly  be  proven  as  included  within  the  res  gestae,  this  is 
not  at  all  surprising.  Some  mistakes,  under  such  circum- 
stances, were  inevitable,  and  the  books  are  not  wanting  in 
opinions  going,  as  we  think,  too  far  in  either  direction. 

II.  The  engineer  testified  that  ordinarily  he  operated 
the  blow-off  cock  10  times  a  day,  and  that  in  doing  so  on 
this  occasion  he  did  not  notice  the  children.  The  defendant 
requested  the  following  instruction,  which  was  refused: 
"If  you  find  from  the  evidence  that  the  defendant's  servants 
were  not  using  the  blow-off  cock  for  the  purpose  of  cleansing 
the  boiler  of  defendant's  engine,  but  solely  for  the  purpose 
of  their  own, — for  their  own  amusement,  and  for  a  pur- 
pose of  frightening  the  plaintiff  and  the  other  children  with 
her, — the  plaintiff  cannot  recover  in  this  action." 
3  The  engineer  was  in  charge  of  the  engine,  and  had 

control  of  the  blow-off  cock.  How  often  and  when 
to  make  use  of  it  was  necessarily  left  to  his  judgment  All 
that  was  exacted  of  him  was  that  in  doing  so  he  exercise 
ordinary  care.  In  blowing  off  the  steam  he  was  acting 
within  the  scope  of  his  employment     The  negligence  con- 


Digitized  by 


Goo^q: 


344  Alsever  v.  M.  &  St.  L.  Ry.  Co.       [115  Iowa 

sisted  in  the  manner  and  place  of  doing  so.  There  was  no 
departure  from  his  employment, — ^merely  failure  to  exercise 
care  in  doing  what  he  was  authorized  to  do.  Says  Prof. 
Wharton :  "It  may  have  contravened  the  master's  purposes 
or  directions ;  but  a  jnaster  who  puts  in  action  a  train  of  ser- 
vants, subject  to  all  the  ordinary  defects  of  human  nature, 
can  no  more  escape  liability  for  injury  caused  by  such 
defects  than  can  a.  master  who  puts  machinery  in  motion 
escape  liability,  on  the  ground  of  good  intentions,  from  in- 
juries accruing  from  defects  of  machinery.  Out  of  the 
servants's  orbit,  when  he  ceases  to  be  a  servant,  his  negli- 
gences are  not  imputable  to  the  master;  but  within  that 
orbit  they  are  so  imputable,  whatever  the  master  may  have 
meant"  Wharton,  Negligence,  section  160.  In  Railway 
V.  Sheilds,  47  Ohio,  387  (24  N.  E.  Eep.  658,  8  L.  A. 
464,  21  Am.  St  Rep.  840),  an  employee  placed  torpedoes, 
used  for  signals,  on  the  track  in  front  of  the  wheels  of  the 
caboose  in  which  lady  passengers  were  riding,  with  the  pur- 
pose of  frightening  them  by  their  explosion  when  being 
passed  over.  One  of  them  was  afterwards  found  on  the  track 
by  some  boys,  who  caused  it  to  explode  by  hitting  it,  and 
injured  one  of  them.  In  the  course  of  the  opinion,  affirm- 
ing the  company's  liability,  the  court  said :  "It  is  necessary 
in  this  and  all  similar  cases  to  distinguish  between  the  de- 
parture of  a  servant  from  the  employment  of  the  master, 
and  his  departure  from  or  neglect  of  a  duty  connected  with 
that  employment  A  servant  may  depart  from  his  employ- 
ment without  making  his  master  liable  for  hisnegligence when 
outside  of  the  employment  of  the  master,  and  he  so  departs 
whenever  he  goes  beyond  the  scope  of  his  employment  and 
engages  in  affairs  of  his  o^vn,  but  he  caTinnt.  ^fP^H  fro^  ^^ 
duty  intrusted  to  him  when  that  duty  regards  the  rights 
of_others"m  respect  to  the  employment  of  dajifrpm^is  iTistwi- 
ments  by  the  master  in  the  prosecution  of  his  bnsinpgg^  witVi- 
jTnf^TTtakiTi^  tlipi  master  liable  for  thf>  f^fw^Qngn^T./^.^ »  f^r  th^ 
jfirst  stftp  }n  that  direction  is  a  breach  ^^  ^^^  ^nty  intnntrfl 
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to  him  by  the  master,  and  his  negligence  in  this  regard  be- 
comea  at  onQft  the  negligence  of  the  master.  Otherwise  the 
duty  required  of  the  master  in  respect  to  the  custody  of 
such  instruments  employed  in  his  business  may  be  shifted 
from  the  master  to  the  servant,  which  cannot  be  done  so 
as  to  exonerate  the  master  from  the  consequences  of  neglect 
of  duty.^'  In  Andrews  v.  Railway  Co.,  77  Iowa,  669,  a  fire- 
man had  been  left  to  watch  the  engine,  and  while  doing  so 
unnecessarily  blew  off  the  steam ;  and  an  instruction  that  if, 
"while  so  in  charge  or  while  employed  in  the  discharge  of 
his  duties  of  fireman,  he  negligently  or  wilfully  let  off 
steam,  and  thereby  frightened  plaintiff's  horses,  and  injured 
plaintiff,  the  defendant  was  liable,"  was  approved.  See, 
also,  Indianapolis  Union  Ry.  Co.  v.  Boeiicher,  131  Ind. 
82  (28  X.  E.  Rep.  551);  Brendle  v.  Spencer,  125  X.  C. 
474  (34  S.  E.  Rep.  634) ;  Cobb  v.  Railway  Co.,  37  S.  C. 
194  (15  S.  E.  Rep.  879) ;  Chicago,  B.  &  Q.  Co.  v.  Dickson, 
63  m.  152  (14  Am.  Rep.  114).  In  Toledo  R.  Co.  v.  Har- 
mon, 47  111.  299  (95  Am.  Dec.  489),  the  plaintiff  checked 
his  team  to  allow  the  locomotive  to  pass,  but,  instead,  it 
stopped;  and,  though  the  engineer  noticed  the  horses  were 
afraid,  he  unnecessarily  and  wantonly  let  off  steam.  It 
was  contended  in  that  case,  as  in  this,  that  the  act  was  wanton 
and  wilful  and  outside  of  his  authority,  and  that  the  com- 
pany was  not  liable.  Answering  this  contention,  the  court 
said :  "He  was  their  servant, — was  engaged  in  the  perform- 
ance of  the  duty  assigned  to  him-;  and  if,  while  so  engaged, 
he  used  the  engine  put  into  his  possession  and  under  his 
control  to  accomplish  the  wanton  or  wilful  act  complained 
of,  why  should  not  the  company  be  held  liable  ?  It  is  said 
that  he  was  not  employed  for  the  purpose,  nor  directed  to 
perform  the  act;  and  it  is  equally  true  that  they  do  not 
employ  engineers  to  inflict  injuries  through  negligence  or 
incompetency,  and  yet  these  bodies  are  held  liable  for  such 
acts  of  their  servants.  *  *  *  But  when  employed  in 
the  discharge  of  his  duty,  or  while  engaged  in  operating 


Digitized  by 


Goo^q: 


346  Alsever  v.  M.  &  St.  L.  Ry.  Co.       [115  Iowa 

their  engines  and  machinery  on  their  road,  if  he  uses  such 
agencies  in  an  unskilful  manner  or  so  negligently  as  to 
occasion  injury  to  another,  or  even  if  while  so  engaged  he 
wilfully  perverts  such  agencies  to  the  purpose  of  wanton 
mischief  and  injury,  the  company  should  respond  in  dam- 
ages. They  should  not  be  permitted  to  say,  *It  is  true  he 
was  an  agent,  was  authorized  by  us  to  have  possession  of  our 
engines,  was  engaged  in  carrying  on  our  business,  and  while 
so  engaged  he  wilfully  perverted  the  instruments  which 
wo  placed  in  his  hands  to  something  more  than  that  designed 
or  authorized,  and  therefore  we  should  not  be  liable  for  the 
injury  thus  inflict^.'  In  this  case,  so  far  as  the  record 
discloses,  the  engineer  was  properly  engaged  in  the  use  of 
the  machinery  of  the  company ;  and  it  can  make  no  differ- 
ence whether  the  escape  of  steam  was  negligently  permitted 
or  wilfully  done  by  the  engineer,  any  more  than  if  he  had 
wilfully  run  his  engine  against  appellee's  wagon  and  team, 
and  thus  produced  the  injury.     The  question  whether  or  not 

it  was  negligently  done  can,  we  think,  makes  no  dif- 
4  ference  in  the  results."    If  the  company  may  be  held 

liable  for  an  injury  caused  by  the  engineer  blowing 
off  steam  or  a  whistle  to  purposely  frighten  a  team,  as  many 
authorities  hold,  it  is  not  perceived  on  what  principle  such 
liability  shall  be  denied  when  this  is  done  to  frighten  chil- 
dren. See  2  Thompson,  Kegligence,  section  1910  et  seq. 
Wo  think  the  true  test  that  stated  by  Judge  Cooley  in  his 
work  on  Torts  (page  536)-:  ^'The  test  of  the  master's  lia- 
bility is  not  the  motive  of  the  servant,  but  whether  that 
which  ho  did  was  something  which  his  employer  contem- 
plated, and  something  which,  if  he  could  do  it  lawfully, 
he  might  do  in  the  employer's  name."  It  was  part 
of  the  engineer's  duty  to  use  this  blow-off  cock.  For  all 
the  record  discloses,  he  may  then  have  been  operating  it  to 
cleanse  the  boiler.  There  is  no  evidence  to  the  contrary. 
Whether  incidentally  to  cleansing  it  he  engaged  in  the  di- 
version of  frightening  the  children,  or  blew  off  the  steam  or 
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spray  for  that  express  purpose,  however,  we  think,  can  make 
no  diflPerence.  The  company  had  placed  in  his  charge  an 
instrumentality  requiring  care  in  its  operation  and  man- 
agement He  was  doing  precisely  what  the  company  con- 
templated he  should  do  when  it  employed  him,  i.  e.  oper- 
ating the  blow-off  cock.  When  this  was  to  be  done,  and  how, 
as  said,  was  left  to  his  descretion,  the  use  of  which  was  also 
contemplated  in  his  employment;  and  the  company  was  as 
responsible  for  a  mistake  or  wilful  perversion  of  judgment 
in  its  operation,  if  within  the  compass  of  what  he  was  to 
do,  when  amounting  to  negligence,  as  for  his  neg- 
ligence, in  doing  that  which  may  be  conceded  to  have 
been  necessary.  Rounds  v.  Railway  Co,,  64  N.  Y. 
129  (21  Am.  Rep.  597)  ;  Cooley,  Torts,  p.  534.  This  is 
well  illustrated  by  the  case  of  Cohh  v.  Railway  Co.,  37  S. 
C.  194  (15  S.  E.  Rep.  878),  where  the  company  was  de- 
clared liable  for  the  misconduct  of  the  engineer  in  wilfully 
or  wantonly  blowing  off  steam  so  as  to  scare  a  horse  and 
cause  it  to  run  away,  but  not  for  the  misconduct  of  the 
trainmen,  contributory  thereto,  by  shouting.  The  engineer 
was  doing  that  which  he  might,  but  for  the  proximity  of  the 
horse,  lawfully  do  within  the  scope  of  his  employment. 
Trainmen  were  under  no  circumstances  engaged  to  do  what 
they  did.  The  one  thing  was  done  within  the  master's  busi- 
ness; the  other,  without  And  on  this  principle  Kincade 
V,  Railway  Co.,  107  Iowa,  682,  and  Marion  v.  Railway  Co., 
59  Iowa,  430,  are  to  be  distinguished  from  the  case  at  bar. 
Stephenson  v.  Southern  Pac.  Co.,  93  Cal.  558  (29  Pac.  Rep. 
234)),  relied  on  by  appellant,  is  not  in  harmony  with  the 
authorities  heretofore  cited,  and  does  not  meet  our  approval. 

We  think  the  instniction  properly  refused,  and  that 
the  judgment  should  be  affirmed. 

Weaver^  J.,  took  no  part. 
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■Malpractice  of  Physician:  implied  contract  op  physician:  Cur- 
ing  error  hy  instructions.  In  an  action  against  a  physician  for 
malpractice,  refusal  to  instruct  that  the  implied  contract  of 
defendant  was  that  he  possessed  and  would  employ  the  average 
6  and  reasonable  skill  and  diligence  ordinarily  exercised  by  the 
profession  at  the  time  and  place  and  in  places  similar  to  that 
in  which  defendant  practiced  was  not  rendered  harmless  by 
an  instruction  which  was  similar  thereto,  except  that  it  ignored 
locality,  since  the  locality  where  the  physician  practiced  was 
material  to  the  correctness  of  the  instruction. 

Pleading  malbactice  of  physician:      Freedom  from  contributory 
negligence.     A  petftion  In  an  action  against  a  physician  for 

1  malpractice  which  fails  to  allege  plaintiff's  freedom  from  con- 

2  tributory  negligence  is  subject  to  demurrer. 

Overruled  demurrer:  RigKt  to  subsequjently  move  in  arrest  of 
judgment.  Code,  section  3564,  provides  that  when  a  demurrer 
is  overruled,  and  the  demurrant  answers,  the  suflBciency  of  the 
pleading  may  be  determined  as  if  no  demurrer  had  been  filed; 
section  3563  provides  that,  if  the  facts  stated  in  a  petition  do 
not  entitle  plaintiff  to  any  relief  whatever,  advantage  may  be 
1  taken  of  it  by  motion  in  arrest  of  judgment;  and  section  3758 
provides  that  either  party  may  file  a  motion  in  arrest  of  judg- 
ment where  the  pleadings  of  the  prevailing  party  wholly  fail 
to  state  a  cause  of  action  or  a  complete  defense.  Held,  that  where 
defendant  in  an  action  against  a  physician  for  malpractice  an- 
swered, he  could,  after  his  demurrer  to  the  petition  on  the 
ground  that  it  failed  to  allege  plaintiff's  freedom  from  con- 
tributory negligence  was  overruled,  raise  the  same  objection 
on  a  motion  in  arrest  of  judgment. 

Issues  and  instructions:  Curing  error.  Where  a  plaintiff,  whose 
petition  was  defective,  in  that  it  did  not  allege  freedom  from 
contributory  negligence  on  his  part,  failed  to  cure  such  defect 
4  on  a  motion  in  arrest  of  judgment,  as  allowed  under  Code,  sec- 
tion 3760,  the  submission  of  the  case  to  the  jtiry  under  an  in- 
struction that  the  burden  was  on  plaTntiff  to  prove  freedom 
from  contributory  negligence  did  not  cure  the  defect. 
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Practice:    special  interrogatories.     Where  special  interrogatories 
call  for  ultimate  facts  inhering  in,  and  necessar^"  to  be  deter- 
5    mined  in  reaching  a  verdict,  they  or  similar  ones  should  b5 
submitted 

i^ppeal:  Failure  to  amend  after  motion  in  arrest  of  judgment. 
A  party  whose  pleading  is  defective,  and  who  does  not  on  a 
motion  in  arrest  of  judgment  in  his  favor,  ofCer  to  cure  such 
3  defect  by  taking  advantage  of  Code,  section  3760,  providing 
that  defective  pleadings  may  be  amended  on  motion  in  arrest  of 
judgment,  cannot  be  relieved  from  the  consequences  of  his 
neglect,  on  appeal. 

Instructions:  How  made  part  of  record.  Under  Code,  section 
3707,  providing  that  all  instructions  requested  or  given  shall 
be  filed  by  the  clerk  and  be  a  part  of  the  record,  instructions 
which  were  handed  to  the  judge,  marked  on  the  margin  "Re- 

7  fused.  Defendant  excepts/' — ^with  the  judge's  signature,  and 
were  filed  with  the  clerk  of  the  district  court  the  day  the  ver- 
dict was  returned,  became  a  part  of  the  record;  and  the  con- 
tention that  they  could  not^  be  considered  by  the  appellate  court 
because  they  were  not  embodied  in  the  bill  of  exceptions  was 
without  merit. 

Appeal    from    Poweshiek    District    Court, — Hon.    A.    R. 
Dewey,  Judge. 

Friday,  January  24,  1902. 

Action  against  defendant,  who  is  a  physician,  for  mal- 
practice. Trial  to  a  jury,  verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. — Reversed. 

W.  C.  Rayhurn  and  S,  R,  Clute  for  appellant. 

Haines  &  Lyman  for  appellee. 

Deemer,  J. — ^In  July  of  the  year  1898,  plaintiff  re- 
<ieived  an  accidental  injury  to  his  left  forearm,  wrist,  and 
hand.  He  called  defendant,  who  is  a  physician  and  sur- 
geon residing  in  the  city  of  Grinnell,  to  treat  the  injured 
member;  and,  pursuant  to  his  request,  defendant  did  treat 
it  for  the  space  of  about  three  months,  when  he  was  discharged 
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by  plaintiff.  February  14,  1900,  plaintiff  commenced  this 
action,  wherein  he  claims  that  defendant  was  negligent  in 
the  treatment  of  the  case,  in  that  the  splints  were  not  of 
proper  length,  the  padding  was  not  sufficient,  and  was  im- 
properly applied,  and  that  the  bandages  did  not  extend  far 
enough  up  the  forearm,  and  were  too  tightly  wound,  there- 
by stopping  the  circulation  of  the  blood,  causing  it  to  settle 
in  the  palm  of  the  hand,  and  to  gather  and  coagulate  undef 
the  splints;  that,  by  reason  of  this  negligence  of  defendant 
plaintiff  lost  the  use  of  his  shoulder,  elbow,  and  hand ;  and 
that  the  condition  is  permanent.     There  is  no  allega- 

1  tion  in  the  petition,  of  plaintiff's  freedom  from  con- 
tributory negligence,  and  for  this  reason  defendant 

filed  a  demurrer  to  the  petition.  This  demurrer  was  over- 
ruled, and  defendant  thereupon  answered ;  pleading,  among 
other  things,  plaintiff's  contributory  negligence.  By  an- 
swering after  the  ruling  on  the  demurrer,  defendant  waived 
the  error,  but  the  ruling  did  not  constitute  an  adjudication. 
Code,  section  3564;  Fmm  v.  Keeney,  109  Iowa,  393.  The 
defendant  had  the  right  to  raise  the  same  question  by 
motion  in  arrest  of  judgment.  Fmm  v.  Keeiiey,  supra. 
This  he  did  in  the  case  at  bar,  and  the  court  over- 

2  ruled  his  motion.     This  ruling  is  assigned  as  error. 
We  think  it  well  settled  that,  in  actions  of  this  kind, 

plaintiff  must  negative  contributory  negligence.  Baird  v. 
Morford,  29  Iowa,  531;  Swanson  v.  French,  92  Iowa,  695; 
Hibbard  v.  Thompson,  109  Mass.  286;  Robe  v.  Sommer- 
beck,  94  Iowa,  656.  There  are  many  and  respectable  author- 
ities to  the  contrary,  but  we  seem  irrevocably  committed  to 
the  doctrine,  and  have  generally  applied  it  in  all  cases  where 
a  party  seeks  to  recover  for  the  negligent  or  imskillful  acts 
of  another.  The  only  exception'  we  have  recognized  seems 
to  be  in  cases  where  the  owner  of  stock  in  seeking  to  recover 
for  the  unskillful  acts  of  a  veterinary  surgeon.  That  ex- 
ception did  not  meet  with  the  approval  of  the  writer  of -this 
opinion,  and  he  does  not  now  wish  to  be  bound  by  the  rules 
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Announced  in  that  case.  As  plaintiff  failed  to  plead  that 
he  was  not  guilty  of  contributory  negligence,  his  petition  did 
not  state  a  cause  of  action,  and  <iefendant's  motion  in  arrest 

should  have  been  sustained.  Code,  sections  3563, 
5  3758.     Plaintiff  did  not  offer  to  cure  the  defect  by 

amendment,  as  he  might  have  done  under  section 
3760.  And  as  he  did  not  do  so,  he  cannot  be  relieved  from 
the  consequence  of  his  neglect  on  appeal.  Sloan  v.  Bebman, 
66  Iowa,  81.  It  is  claimed,  however,  that  this  action  does 
not  soimd  in  tort,  but  is  for  breach  of  contract.  We  hardly 
think  counsel  are  serious  in  this  contention.  A  bare  read- 
ing of  the  petition  shows  that,  it  is  an  action  for  negligence, 

in  which  the  relation  of.  the  parties  is  material  only 
4  as  fixing  the  degree  of  care  required.     Further,  it  is 

argued  that  the  ruling  was  without  prejudice,  for 
the  reason  that  the  court  submitted  the  issue  to  the  jury, 
and  instructed  that  the  burden  was  on  plaintiff  to  show 
freedom  from  contributory  negligence.  Had  the  plaintiff 
taken  advantage  of  section  3760,  there  would  be  no  doubt 
of  the  correctness  of  this  position.  But  as  he  did  not,  we 
are  not  prepared  to  hold  that  the  statutes  we  have  quoted 
may  be  annulled  by  reason  of  the  fact  that  no  prejudice 
resulted.  Xor  are  we  disposed  to  hold  that  no  prejudice 
resulted  in  the  instant  case.  Defendant  was  compelled  to 
first  introduce  his  evidence  regarding  contributory  neg- 
ligence, and,  of  necessity,  Avas  limited  to  such  acts 
and  conduct  of  the  plaintiff  as  came  to  his  knowledge.  Under 
this  order  of  procedure,  all  that  plaintiff. needed  to  do  was 
to  negative  these  particular  facts.  That  done,  his  case  was 
made  out,  without  showing  his  freedom  from  negligence 
generally.  The  bill  of  exceptions  recites  that,  under  the 
issues,  defendant  was  compelled  to  introduce  his  evidence 
of  contributory  n^ligence  and  that  all  that  was  required  of 
plaintiff  was  to  rebut  this  showing.  Manifestly,  this  was  to 
the  disadvantage  of  the  defendant,  even  though  it  be  con- 
ceded the  jury  was  properly  instructed  with  reference  to 
the  matter.     We  do  not  place  the  holding  on  this  ground 
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alone,  but  on  defendant's  statutory  rights  as  welL  There 
seems  to  be  no  statute  in  Kentucky  similar  to  the  one  we 
have  referred  to;  hence  Williams  v.  Nally,  (Ky.)  1-5  S.  W. 
Rep.  874,  is  not  in  point.  But  if  there  is,  we  are  not  dis- 
posed to  adopt  the  rule  of  that  opinion. 

n.     Special  interrogatories  were  submitted  by  defend- 
ant's counsel  before  the  argument  began,  which  the  court 
refused  to  propound  to  the  jury.     They  are  similar  to  those 
submitted    in    Beck    v,    German   Klinih,    78    Iowa,    696, 
and,    in    addition,    we     think     they    covered    the 

5  omitted  point  referred   to    in    that    opinion.       As 
these     interrogatories     called     for     ultimate     facts 

inhering  in,  and  necessary  to  be  determined  in  reach- 
ing a  verdict,  we  think  they,  or  similar  ones,  should 
have  been  submitted.  We  might  not  feel  disposed 
to  reverse  the  case  on  this  ground  alone,  and  merely 
state  our  conclusion  in  order  that  the  court  may  be  properly 
advised  on  a  retrial. 

III.  Defendant  asked  the  following  instruction :  "The 
implied  contract  of  the  defendant  when  he  assumed  charge 
of  the  treatment  of  plaintiff's  injuries  was  that  he  possessed 
and  would  employ  in  the  treatment  of  the  case  such  reason- 
able skill  and  diligence  as  were  ordinarily  exercised  in  his 
profession  at  and  in  localities  similar  to  that  in  which  he 
practiced,  by  the  members  as  a  body ;  that  is,  the  average  of 
the  reasonable  skill  and  diligence  ordinarily  exercised  by 
the  profession  at  the  time  and  in  places  similar  to  Grinnell. 
Regard  is  to  bo  had,  in  determining  this  ordinary  skill  and 
diligence,  to  the  improvements  and  advanced  state  of  the 
profession  at  the  time  the  case  was  treated."     That 

6  it  announced  the  correct  rule  is  conceded.     But  it 
is  argued  that  a  similar  one  was  given  by  the  trial 

court,  and  that  no  prejudice  resulted.  The  one  given  was 
similar  in  terms  to  the  one  asked,  except  that  it  ignored 
locality.  That  place  is  material,  see  Whitesell  v.  Hilly  101 
Iowa,629.     As  the  one  given  did  not  announce  the  correct 


Digitized  by 


Goo^q: 


Jan.  1902]  Boettger.  v.  Galloway.  353 

rule,  prejudice  is  presumed;  and  there  is  no  showing  of 
of  want  of  prejudice,  as  in  Whiiesell  v.  Hill,  supra. 

Appellee  insists  that,  as  the  instructions  asked  and 
refused  were  not  embodied  in  the  bill  of  exceptions,  they 
cannot  be  considered.  They  were  handed  to  the  judge, 
marked  on  the  margin:  "Kef used.  Defendant  ex- 
7  cepts.     A.  E.  Dewey,  Judge," — and  filed  with  the 

clerk  of  the  district  court  the  day  the  verdict  was 
returned.  They  thus  became  a  part  of  the  record,  and  it 
was  not  necessary  to  include  or  refer  to  them  in  the  bill 
of  exceptions.  Code,  section  3707,  and  cases  cited  there- 
under. 

Some  other  matters  are  discussed,  but,  as  they  are  not 
likely  to  arise  on  a  retrial  we  do  not  consider  them. 

For  the  errors  pointed  out,  the  judgment  is  reversed. 


Henry  Boettger  and  Maria  Boettger,   Appellants,   v, 
Laura  Galloway  and  D.  A.  Downing^  Sheriff,  Ap- 
pellees. 

Change  of  Homestead:  exemptions:  Property  bought  with  loan 
on  homestead.     Under  Code,  section  2981,  allowing  a  change 

1  of  homestead  without  the  loss  of  the  right  of  exemption,  prop- 
erty purchased  with  money  borroWe'd  on  security  of  a  home- 
stead is  not  itself  a  homestead. 

Evidence  as  to  funds  with  which  purchase  was  made.  Where  de- 
fendants obtained  |300  by  mortgaging  their  homestead,  which 
they  continued  to  occupy  until  the  mortgage  was  foreclosed^ 
after  which  they  occupied  rented  premises  for  eight  or  nine 
2  years,  and  finally  purchased  other  property  for  |275,  under  an 
agreement  to  pay  therefor  in  small  installments,  which  were 
not  always  paid  when  due,  their  testimony  that  the  latter  prop- 
erty was  purchased  with  the  proceeds  of  the  mortgage  on  the 
former  was  too  improbable  insufficient  to  establish  that  fact. 

Appeal  from  Cedar  District  Court — Hon.  W.  X.  Tjreich- 

LER,  Judge. 

Vol.  115  Ia— 23 
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Friday,  January  24,  1902. 

Action  in  equity  to  enjoin  execution  sale  of  a  home- 
stead. The  district  court  denied  the  relief  prayed  for,  and 
plaintiffs  appeal. — Affirmed. 

Wright  &  Wright  for  appellants. 

Preston  &  Moffit  and  D.  D.  McGillvary  for  appellees. 

Weaver,  J. — The  execution  sought  to  be  enjoinea 
issued  upon  a  judgment  which  antedates  by  several  years 
the  purchase  of  the  alleged  homestead  by  appellants,  and  the 
levy  was  rightfully  made,  unless  we  find  the  property 
exempt  under  Code,  section  2981,  allowing  a  change  of 
homesteads  without  loss  of  the  right  of  exemption.  Under 
this  section  it  has  been  held  that  the  owner  may  sell  his 
homestead  for  the  purpose  of  obtaining  another,  may  for  a 
reasonable  time  hold  the  money  so  received  exempt  from 
execution  (Schuttloffcl  v.  Collins^  98  Iowa,  576),  and 
may  invest  such  money  in  a  new  homestead,  which  shall 
also  be  exempt,  to  tho  extent  of  the  value  of  the  old  one 
(Benham  v.  Chamberlain,  39  Iowa,  358;  Lay  v.  Templeion, 
59  Iowa,  684;  Cowgell  v.  Warrington,  QQ  Iowa,  666. 
1  Appellants  do  not  claim  that  the  property  in  con- 

troversy was  purchased  with  the  proceeds  of  the  sale 
of  a  former  homestead,  but  say  that  in  1880  they  mortgaged 
a  homestead  then  held  by  them  to  secure  a  loan  of  $300, 
which  money  was  obtained  with  the  express  purpose  of  pur- 
chasing a  new  home,  and  was  in  fact,  after  a  delay  of  some 
10  years,  invested  in  the  purchase  of  the  lot  where  they 
noAV  reside,  and  upon  w^hich  the  levy  complained  of  has 
been  made.  In  our  judgment,  the  statute  will  not  bear  the 
interpretation  given  it  by  appellant's  counsel,  and,  in  the 
absence  of  a  statutory  ground  of  exemption,  the  property 
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is  subject  to  the  claim  of  the  judgment  creditor,  j^either 
do  any  of  the  cases  cited  go  to  the  length  claimed  for  them. 
It  by  no  means  follows,  as  a  matter  of  interpretation,  logic, 
or  equity,  that,  because  the  purchase  of  one  homestead  with 
the  proceeds  of  the  sale  of  another  has  the  effect  to  clothe 
the  latter  with  the  exemption  which  the  former  enjoyed, 
a  like  immunity  may  be  rightfully  claimed  for  a  homestead 
purchased  with  borrowed  money  secured  upon    a    former 

homestead.  This  proposition  is  so  obvious  that  no 
2  argument  or  illustration  would  seem  to  be  required. 

We  may  also  say  that,  if  the  law  were  to  be  construed 
in  accordance  with  .appellant's  contention,  we  should  still  be 
compelled  to  hold  that  the  evidence  is  insufficient  to  sustain 
a  decree  in  their  favor.  They  borrowed  the  money  in 
1880  with  the  intention,  as  now  alleged,  of  purchasing  a 
new  homestead,  but  they  continued  to  occupy  and  enjoy  the 
old  homestead  until  foreclosed  out  of  it  under  the  very  mort- 
gage given  to  secure  that  loan.  Thereafter,  according  to 
their  testimony,  though  harrassed  by  debts  which  they 
could  not  pay,  they  kept  this  identical  money  in  their  pos- 
session while  moving  from  one  rented  home  to  another,  for 
8  or  9  years,  when  they  purchased  their  present  homestead. 
Even  then,  though  the  purchase  price  was  but  $275,  and 
they  had  the  money  in  hand  to  pay  it  all  at  once,  they  took 
the  property  upon  contract  for  deed,  agreeing  to  pay  in 
small  installments,  with  8  per  cent,  interest,  covering  a 
period  of  several  years ;  and  those  payments  were  not  always 
made  when  due.  This  story  is  not  reasonable,  and  the  testi- 
mony offered  in  its  support  is  not  sufficient  in  amount  or 
character  to  neutralize  or  remove  its  inherent  improbability. 
The  judgment  of  the  district  court  is  affirmed. 
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Anna  M.  Garner  et  ah,  v.  Elisiia  Mahoney,  Appellants. 

Growing  Trees:    pabol  sale  invalid.     Growing  trees  being  a  pan 

1  of  the  soil,  a  parol  sale  of  such  trees  is  an  executory  contract, 
passing  no  title  to  the  purchaser. 

Statute  of  frauds.    A  parol  sale  of  growing  trees,  treated  as  a  sale 

2  of  an  interest  in  realty  is  within  the  statute  of  frauds  and 
not  enforceable  without  payment  or  possession  taken  under  the 
contract. 

Sale  treated  as  license:     Is  revocable.    A  parol  sale  of  growing 
2    trees,  treated  as  a  mere  license,  is  revocable  as  to  all  trees  not 
cut. 

Appeal    from    Harrison    District  Court. — Hon.   John   F. 
Oliver,  Judge. 

Friday,  January  24,  1902. 

Action  in  equity  to  restrain  the  defendants  from  cut- 
ting and  removing  growing  trees.  The  defendants  claim 
under  a  parol  contract  with  the  plaintiffs'  intestate.  De- 
cree for  the  plaintiffs,  and  defendants  appeal. — Affirmed. 

L.  ^Y.  Fallon  and  S.  I.  King  for  api)ellants. 

L.  R.  Bolter  &  Sons  for  appellees. 

Sherwin,  J. — The  plaintiffs  are  the  heirs  of  Henry 
Garner,  deceased,  and  bring  this  action  to  restrain  the  de- 
fendants from  cutting  trees  on  land  of  which  he  died  seised. 
The  defendants  aver  that  during  the  life  of  the  plaintiffs' 
intestate  they  entered  into  an  oral  contract  of  purchase  of 
the  standing  timber  in  question,  with  the  right  to  cut  and 
remove  the  same  within  the  period  of  five  years  thereafter. 

It  is  elementary  that  growing  trees  are  a  part  of  the 
soil,  until  severed  therefrom,  and  that  a  parol  sale  of  such 
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trees,  until  they  are  actually  severed  from  the  land,  is  to 
be  treated  as  an  executory  contract,  passing  no  title 

1  to  the  purchaser.     1  Washburn,  Keal  Property  (4th 
Ed.)  13,  14.    The  sale  of  such  trees  is  clearly  within 

the  statute  of  frauds,  when  treated  as  a  sale  of  an  interest 

in  the  realty,  and,  treated  as  a  mere  license,  is  revocable 

as  to  all  trees  not  cut.     The  defendants  contend,  however, 

that  they  paid  a  part  of  the  purchase  price  of  the 

2  trees,  and  entered  into  possession  of  the  land  under 
the  contract  with  Ilenry  Gamer;  but  there  is  an 

entire  lack  of  competent  evidence  to  show  that  any  part  of 
the  purchase  price  was  paid,  and  the  evidence  clearly  shows 
that  whatever  possession  the  defendants  had  of  the  premises 
was  under  another  contract,  made  before  the  one  in  ques- 
tion. In  the  case  of  Claflin  v.  Carpenter,  4  Mete.  (Mass.) 
580,  (38  Am.  Dec.  381),  relied  on  by  the  apellants,  it  does 
not  appear  whether  the  sale  by  the  owner  of  the  trees  to  the 
mortgagor  back  to  him  was  in  Avriting  or  by  parol,  and  the 
court  did  not  determine  whether  a  parol  sale  could  be  made. 
In  White  v.  Foster,  102  Mass.  378,  the  sale  was  by  deed. 
The  other  cases  cited  are  not  in  point  on  this  question. 
The  judgment  of  the  district  court  is  affirmed. 


James  Bell  v.  Town  of  Clarion,  Appellant  ^      ' 

Contributory  Negligence:  crossing  street.  An  instruction  gov- 
erning the  conduct  of  decedent  in  crossing  a  street  at  a  place 
other  than  a  crossing,  and  stepping  on  a  board  in  order  to  get  on 
2  the  sidewalk,  stating  that  if  decedent,  as  a  reasonably  prudenc 
person,  had  a  right  to  expect  the  board  to  bear  her  weight,  she 
was  not  negligent,  was  correct. 

Not  negligent  per  se.     Crossing  a  street  and  going  onto  the  side- 
1    walk  at  a  place  other  than  a  crossing  is  not  negligence  per  se. 

Instructions:  Consistency.  Plaintiff's  decedent  crossed  a  street 
at  a  place  other  than  a  crossing,  and  was  injured  in  stepping 
on  a  board  to  get  on  the  sidewalk.     The  court  instructed  the 
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jury  to  find  for  plaintiff  if  decedent  knew  the  walk  was  loose, 
and  crossed  the  street  where  she  did  in  order  to  avoid  passing 

3  over  it  A  second  instruction  stated  that  if  decedent,  as  a  rea- 
sonably prudent  person,  had  a  right  to  expect  the  board  to  bear 
her  weight,  she  was  not  negligent.  Held,  that  the  portion  of  the 
walk  which  the  jury  must  have  found  by  the  first  instruction 
plaintiff  knew  to  be  unsafe  was  that  part  only  which  she  sought 
to  escape  by  crossing  where  she  did.  Therefore  the  giving  of 
such  instruction  did  not  make  the  giving  of  the  second  instruc- 
tion error. 

Instructions  and  evidence.    Plaintiff  having  testified  that  in  cross- 
ing the  street  as  was  done  he  and  decedent  expected  to  avoid 

4  the  defective  portion  of  the  walk,  there  was  evidence  to  sustain 
the  giving  of  the  first  instruction. 

Appeal  from  Wright  District  Court, — Hon.  S.  M.  Weaver^ 

Judge. 

Friday,  January  24,  1902. 

Action  to  recover  for  personal  injuries  inflicted  upon 
the  wife  of  plaintiff  by  reason  of  a  defective  walk  in  defend- 
ant town.  There  was  a  jury  trial,  which  resulted  in  a  ver- 
dict for  plaintiff,  upon  which  judgment  was  rendered.  De- 
fendant appeals. — Affirmed. 

Nagle  &  Nagle  for  appellant. 

Peterson  &  Humphrey  and  W.  D.  Evans  for  appellee. 

Waterman,  J.— I.  Both  parties  appealed,  but,  as  de- 
fendant was  first  to  complete  such  action,  it  must,  under  our 
practice,  be  denominated  the  appellant.  Furthermore,  we 
think  defendant's  motion  to  dismiss  plaintiff's  appeal  is 
well  taken,  because  of  a  failure  to  comply  with  the  require- 
ments of  rule  28  of  this  court  Plaintiff  sues  as  hus- 
band to  recover  damages  suffered  by  him  through  an  injury 
to  his  wife.  An  action  by  the  wife,  based  upon  the  same 
facts,  has  been  before  this  court    The  facts  were  fully  stated 
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in  the  opinion  of  this  court  disposing  of  the  case  on  the 
former  appeal  (113  Iowa,  126),  and  they  need  not  be  again 
set  out 

II.  The  first  argument  presented  by  appellant  is 
predicatied  upon  the  thought  that  decedent  was  necessarily 
guilty  of  negligence  in  going  upon  the  street  at  a  place  other 

than  a  street  crossing  and  stepping  upon  the  end  of 

1  the  board  when  she  sought  to  get  upon  the  walk. 
On  the  former  appeal  we  held  it  not  negligence  per 

36  for  deceased  to  cross  the  street  where  she  did.  That  hold- 
ing is  the  law  of  the  case,  and  we  may  very  properly  say  the 
doctrine  thus  annoimced  is  sustained  by  authority.  Finne- 
gan  v.  City  of  Sioux  City,  112  Iowa,  232,  and  cases  cited. 
The  cases  from  this  court  relied  upon  by  appellant  in  this 
connection  are  all  distinguishable  from  the  one  at  bar.  In 
each  of  them  the  party  was  hurt  by  some  defect  in  the  street. 
Here  the  injury  was  received  on  the  sidewalk,  after  the 
street  had  been  safely  crossed.  Whether  decedent  was  neg- 
ligent in  the  manner  in  which  she  stepped  onto  the  walk 
was,  under  the  evidence,  necessarily  a  question  for  the  jury, 
and  with  their  finding  we  cannot  interfere. 

III.  It  is  next  claimed  there  was  error  in  the  refusal 
of  the  trial  court  to  give  five  instructions  asked  by  defend- 
ant. The  pivotal  thought  of  each  of  these  instructions  is  that 
it  was  negligence  on  the  part  of  decedent  to  cross  the  street 
elsewhere  than  on  a  crossing.  Our  holding  that  this  is  not 
a  correct  statement  of  law  as  applied  to  this  case  is  sufficient 
to  sustain  the  action  of  the  trial  court  in  refusing  to  give 
these  instructions. 

IV.  Instruction  Ko.  11  given  the  jury  is  challenged. 
This  paragraph  stated  the  law  governing  the  conduct  of 
decedent  in  stepping  on  the  end  of  the  board  in  order  to 

get  upon  the  walk.     The  jury  was  told  that  if,,  as 

2  a    reasonably   prudent  person,   she    had  a   right   to 
expect  the  board  to  bear  her  weight  when  used  as  she 

attempted  to  use  it,  then  she  was  not  negligent.  Surely,  there 
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can  be  no  doubt  of  the  correctness  of  this  proposition.     But 

it  is  urged  that  in  the  next  preceding  instruction  (No.  10) 

the  court  had  left  it  open  for  the  jury  to  find,  and,  to 

3  make  plaintiff's  case,  compelled  them  to  find,  that 
decedent  knew  that  the  walk  was  loose,  dilapidated, 

and  unsafe,  and  because  of  such  knowledge  she  crossed  the 
street  where  she  did  in  order  to  avoid  passing  over  it  It  is 
urged  that  if  the  jury,  under  the  instruction,  found  that 
decedent  knew  the  walk  to  be  loose  and  unsafe,  she  was  neg- 
ligent, as  matter  of  law,  in  thus  going  upon  it  The  portion 
of  the  walk  which  the  jury,  under  instruction  No.  10,  must 
have  found  plaintiff  knew  to  be  unsafe,  was  that  part  only 
which  she  sought  to  escape  by  crossing  the  street  where 
she  did.  In  instruction  No.  11  it  is  expressly  said  that  to 
entitle  her  to  recover  she  must,  as  a  reasonably  prudent 
person,  have  expected  that  the  board  upon  which  she  stepped 
from  the  street  would  bear  her  weight 

V.  Another  contention  of  defendant  is  that  there  is 
no  evidence  to  sustain  instruction  No.  10.     This  is  clearly 

an  oversight  on  the  part  of  counsel,  for  plaintiff  tes- 

4  tifies  that  in  crossing  the  street  as  was  done  he  and 
his  wife  expected  to  escape  passing  over  the  defec- 
tive portion  of  the  walk. 

VI.  There  was  evidence  to  sustain  the  verdict,  and, 
there  being  no  error  in  the  matters  complained  of,  the 
judgment  must  stand  affirmed. 

Weaver,  J.,  taking  no  part. 


J.  W.  Walter  and  L.  A.  Watts,  Appellants,  v.  Louisa  A. 
D.  Brown  et  ah 

Good  Faith  Buyer:  unrecorded  moroaoe:  Burden  of  proof  as  to 
notice.     On  an  issue  whether  a  grantee  of  land  had  notice  of 

1  a  prior  unrecorded  mortgage,  the  burden  of  showing  such  no- 
tice is  on  the  one  claiming  under  the  mortgage. 
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Declarations  of  grantee  in  possession:     Bind  his  grantee.     Dec- 
larations of  a  grantee  of  land  In  possession  that  he  knew  of  a 
2    prior  unrecorded  mortgage  at  the  time  that  he  purchased  are 
admissible  against  his  grantee. 

Appeal    from    Monona    District    Court. — Hon.    William 
Hutchinson,  Judge. 

Friday^  January  24,  1902. 

Action  to  foreclose  a  mortgage  executed  by  B.  F. 
Brown  and  wife  to  plaintiflFs  May  1,  1897,  but  not  recorded 
until  December  1st  of  that  year.  Brown  conveyed  the  land 
to  Meyers  November  1,  1897,  and  the  deed  was  recorded 
the  next  day.  The  defendant  Holmes  claims  under  Meyers, 
Judgment  was  entered  against  Brown  and  wife,  and  at  the 
following  term,  upon  hearing,  the  petition  was  dismissed 
as  to  other  defendants.     The  plaintiffs  appeal. — Ajfirined, 

J.  W.  Walter  and  W.  P.  Briggs  for  appellants. 

F,  F.  Faville  for  appellees. 

Ladd^  C.  J. — The  mortgage  executed  by  Brown  to 
Walter  and  Watts  was  not  recorded  until  long  after  the 
former  had  conveyed  the  land  to  Meyers,  though  before  the 
deed  of  Meyers  to  defendant  Holmes  was  filed.  The  integrity 
of  the  sale  to  Meyers,  and  the  payment  of  value  by  him,  were 
established  by  the  evidence.  The  main  issue  to  be  deter- 
mined is  whether  he  took  with  notice  of  the  un- 
1  recorded  mortgage.     With  respect  thereto  each  party 

contends  the  burden  of  proof  is  upon  the  other.  The 
point  does  not  appear  to  have  been  decided  in  Sillyman  v. 
King,  36  Iowa,  207.  There  the  purchaser  took  under  a 
quitclaim  deed  which  recited  a  consideration,  and  the  ques- 
tion passed  upon  was  whether  this  Avas  enough,  prima  facie, 
to  establish  payment  of  value.  The  court  responded  in  the 
negative,  and  declared  the  burden  of  proof  to  show  actual 
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pa^Tnent  to  be  on  the  subsequent  purchaser.    What  was  said 
concerning  want  of  notice  was  evidently  incidental  to  deter- 
mining this  question.    The  same  rule  was  laid  down  in  Nolan 
V,  Grant,  53  Iowa,  392;  Kibhy  v.  Harsh,  61  Iowa,  196; 
Fogg  V.  Holcomh,  64  Iowa,  621 ;  Hannan  v.  Sledentopf,  113 
Iowa,  659.     In  each  may  be  found  a  general  statement  to 
the  effect  that  the  burden  of  proof  is  upon  a  subsequent  pur- 
chaser to  show  payment  of  value  without  notice.     But  in 
the  first  three  the  issue  as  to  payment  of  value  alone  was' 
involved,  and  in  the  last  the  purchaser  was  held  to  have 
taken  with  constructive  notice.  See,  also,  Hume  v.  Franzen, 
73  Iowa,  26.     In  Gardner  v.  Early,    72    Iowa,    518,    pay- 
ment of  value  is  again  coupled  w^ith  absence  of  notice,  in 
stating  the  rule  with  respect  to  burden  of  proof;  but  there 
it  was  held  that  notice  of  the  prior  conveyance  to  subsequent 
purchaser  had  been  established  by  a  very  decided  prepond- 
erance of  the  evidence.     We  do  not  think  it  the  intention 
of  the  court  in  any  of  the  cases  cited  to  overrule  the  early 
decision  of  McCormick  v.  Leonard,  38  Iowa,  272,  followed 
and  approved  in  Hoskins  v.   Carter,  66  Iowa,   638.     The 
general  rule,  as  stated  in  them,  that  a  subsequent  purchaser, 
to  be  entitled  to  protection,  must  appear  to  have  paid  value, 
without  notice  of  the  prior  unrecorded  conveyance,  is  un- 
doubtedly correct     The  defect  lies  in  loosely  coupling  the 
two  requisites,  without  proper  discrimination  in  determin- 
ing by  whom  each  must  be  established.     In  the  two  cases 
last  cited  it  was  definitely  held  that,  '4n  a  contest  between 
the  holder  of  a  prior  mortgage,  but  which  is  recorded  after 
a  subsequently  executed  mortgage,  the  burden  of  proof  to 
show  that  the  latter  had  notice  of  the  prior  mortgage  is  on 
the  holder  of  the  last  named  mortgage."  In  Block  v.  Pollak 
Iron  Co.  V,  Holcomh-Brown  Iron  Co.,  105  Iowa,  624,  the 
true  rule,  as  declared  by  most  of  the  authorities,  was  quoted 
with  approval  from.  Jones  on  Eeal  Propery:    "While,  as  a 
general  rule,  the  burden  of  proving  one  is  an  innocent  pur- 
chaser, without  notice  of  prior  equities,  is  upon  the  pur- 
chaser, yet,  when  the  subsequent  purchaser  has  proved  his 
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purchase,  and  payment  for  the  land,  the  onus  is  shifted  to 
the  person  asserting  the  equity  or  incumbrance  to  show 
notice  thereof  to  the  purchaser ;  that  is,  either  actual  notice, 
or  knowledge  of  such  facts  as  would  put  an  ordinarily  pru- 
dent man  upon  inquiry,  which,  if  followed  up,  would  have 
led  to  the  discovery  of  the  equity  or  incumbrance."  And  to 
this  effect  are  the  following  authorities:  Shotwell  v.  Har- 
rison, 22  Mich.  410;  Brown  v.  Welch,  18  111.  343  (68  Am. 
Dec.  549);  Center  v.  Bank,  22  Ala,  743;  Bush  v.  Golden, 
17  Conn.  594;  Spofford  v.  Weston,  29  Me.  140;  Morris  v. 
Daniels,  35  Ohio,  St.  406;  Gratz  v.  Improvement  Co,,  27 
C.  C.  A.  305  (82  Fed.  Eep.  381,  40  L.  K.  A.  393) ;  Hoyt 
V,  Jones,  31  Wis.  389.  The  record  is  kept  for  the  purpose 
of  giving  exact  information  of  titles  to  all  persons  con- 
cerned in  any  way  therewith.  "Prudent  men,  when  about 
to  purchase,  always  examine  the  records  to  ascertain  if  the 
title  be  in  the  vendor,  and  whether  it  is  incumbered;  and, 
if  they  find  the  vendor  has  the  title  and  it  is  unincumbered, 
they  imagine  themselves  secure,  and  do  not  hesitate  to  close 
the  bargain  and  pay  the  consideration  agreed  upon."  Hoyt 
V.  Jones,  supra.  By  withholding  from  the  record  the  mort- 
gage, which  was  in  their  exclusive  possession,  Walter  and 
Watts  adopted  the  language  of  the  record,  and  allowed  it  to 
exemplify  the  condition  of  the  title  to  subsequent  purchas- 
ers for  value.  By  acquiescence  and  silent  admission,  at 
least,  they  thereby  tacitly  represented  to  the  world,  or  any 
one  proposing  to  acquire  an  interest  in  the  land,  having  no 
knowledge  to  the  contrary,  that  Brown  was  the  owner  of  the 
title,  free  from  incimibrance.  This  being  true  the 
subsequent  purchaser  Holmes,  ought  not  to  be  required 
to  negative  actual  notice,  which  is  material  only  be- 
cause of  the  omission  of  the  mortgagees.  Moreover,  the  fact 
of  notice  is  affirmative  in  its  nature,  and  it  is  the  more 
reasonable  to  require  it  to  be  shown  by  the  party  claiming 
under  the  prior  unrecorded  deed  or  mortgage,  than  to  call 
upon  the  subsequent  purchaser  to  prove  a  negative. 
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II.  Both  Walter  and  Watts  testified  that  about  six 
weeks  after  the  conveyance  to  Meyers  they  called  on  the 
latter,  and  that  he,  in  response  to  a  direct  question,  admitted 

knowledge  of  their  mortgage  at  the  time  he  bought 
2  the  land.     As  Meyers  and  defendant  are  privies  in 

estate,  and  equally  interested,  evidence  of  these 
declarations  of  the  former,  made  while  seised  of  the  land, 
in  disparagement  of  his  title,  not  in  contradiction  of  the  record 
title  was  clearly  admissible.  1  Greenleaf,  Evidence,  sections 
189,  190 ;  Robinson  v,  Robinson,  22  Iowa,  427 ;  Davis  v.  Mel- 
spn,  ^Q  Iowa,  715 ;  Norton  v.  Pettibone,  7  Conn.  319  (18  Am. 
Dec.  116)  ;  1  Am.  &  Eng.  Enc.  Law,  680.  Meyers  testi- 
fied that  in  buying  he  had  no  knowledge  of  plaintiffs* 
mortgage,  and  that  he  had  denied  knowing  anything  of  it 
in  the  conversation  referred  to.  All  the  witnesses  were  be- 
fore the  district  court,  and  in  view  of  this,  and  the  possible 
inffirmities  of  evidence  of  admissions,  we  ought  not.  to  say 
that  there  was  error  in  holding  that  notice  to  the  subsequent 
purchaser  had  not  been  established  by  a  preponderance  of 
the  evidence. — Affirmed. 


W.  E.  DowiE,  Appellant,  v.  C.  Christen. 

Foreclosure  of  Chattel  Mortgage:  power  of  sale:  Statutory  method 
not  essential.    A  chattel  mortgage  may  be  foreclosed  under  a 

1  power  of  sale  contained  therein,  and  the  mortgagee  is  not  re- 
quired to  resort  to  the  statutory  method. 

Excessive  foreclosuue  costs:  Setting  sale  aside.  Where  a  chat- 
tel mortgage  gave  power  of  sale,  and  to  deduct  from  the  pro- 
ceeds, "all  reasonable  charges  and  costs,"  and  the  mortgagor 

2  consented  to  a  foreclosure  thereunder,  by  requesting  that  the 
goods  be  sold  in  parcels,  and  was  benefited  by  such  method, 
he  cannot  have  the  sale  set  aside  by  proceeding  against  the 
sheriff  on  account  of  excessive  charges. 

Same:     Estoppel  to  complain.    A  chattel  mortgagor,  having  acqui- 

3  esced  in  an  appraisement  on  foreclosure  cannot  complain  of 
the  expense  incurred  thereby. 
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Right  to  pay  rent  out  of  proceeds.  A  chattel  mortgagee,  on  tak- 
4    ing  possession  and  selling,  properly  satisfied  a  landlord's  lien 
on  the  goods  out  of  the  proceeds. 

Appeal  from  Winnesheik  District  Court, — Hon.       L.    E. 
Fellows,  Judge. 

Friday^  January  24,  1902. 

Action  in  equity  to  set  aside  a  sale  made  by  defendant, 
as  sheriff,  under  a  chattel  mortgage  on  a  stock  of  jewelry 
given  by  plaintiff  to  Benjamin  Allen  &  Co.  Decree  dismis- 
sing plaintiff's  petition  for  want  of  equity.  Plaintiff  ap- 
peals.— Affirmed. 

E.  R,  Acres  and  Frank'  Sayre  for  appellant. 

E,  P.  Johnson  for  appellee. 

McClain,  J. — The  principal  complaint  with  reference 
to  the  sale  is  on  account  of  excessive  charges,  and' the  merit 
of  this  complaint  depends  on  the  question  whether  the  sale 
was  conducted  by  the  sheriff  as  the  agent  of  mortgagees,  or 
was  a  sale  under  statutory  provisions  for  foreclosure  of 
chattel  mortgages;  if  the  former,  then  the  question  as  to 
the  reasonableness  of  the  charges  for  expenses  incident  to 
such  sale  arises;  if  the  latter,  then,  no  doubt,  the  charges 
should  be  limited  to  such  fees  as  are  authorized  in 

1  the  case  of  sale  by  the  sheriff  under  execution,  as 
provided  in  Code,  section  4277.     It  seems  to  be  well 

settled  in  this  state  that  a  mortgagee  may  proceed  under  a 
power  of  sale  contained  in  the  mortgage  itself,  and  is  not 
required  to  make  statutory  foreclosure.  Oeiser  Mfg.  Co.  v. 
Erogman,  111  Iowa,  502;  Myers  v.  Snyder,  96  Iowa,  107. 
Code,  section  4277,  governs  as  to  satutory  foreclosure  sales, 
but  it  does  not  control  if  the  sale  is  by  the  mortgagee  or 
his  agent  under  authority  conferred  by  the  mort- 

2  gage  itself.     In  the  mortgage  here  in  question  there 
was  express  authority  to  the  mortgagee  to  take  pos- 
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session  of  the  goods  and  sell  them  at  private  sale  or  public 
auction,  with  or  without  notice,  as  he  saw  proper,  and  to 
deduct  from  the  proceeds  of  such  sale  "all  the  reasonable 
expenses  and  costs"  pertaining  thereto.  The  sale  seems  to 
have  been  made  under  this  authority,  and  plaintiff  recog- 
nized the  procedure  to  have  been  of  that  nature,  for  he  ex- 
pressly requested  that  the  goods  be  sold  parcel  by  parcel. 
Such  a  sale  necessitated  far  greater  expense  than  an  ordinary 
execution  sale,  and  plaintiff  seems  to  have  derived  corre- 
sponding benefit,  in  that  the  proceeds  were  more  satisfactory 
to  him  than  he  thought  they  were  likely  to  be  if 

3  the  property  was  sold  in  quantity.     Perhaps  the  ex- 
pense of  appraisement  is  not  justifiable  where  the 

sale  is  not  made  under  statutory  foreclosure.  See  Myers  v. 
Snyder,  supra.  But  the  appraisement  was  with  the  acquies- 
cence of  the  mortgagor,  who  named  one  of  the  apprais- 
ers, and  there  is  no  ground  for  complaint  on  this  score. 
Under  the  evidence,  we  do  not  find  that  the  expenses  were 
in  any  respect  unreasonable  or  excessive. 

Complaint  is  made  because  a  landlord's  lien  was  satis- 
fied out  of  the  proceeds  of  the    sale,    but    this    was 

4  proper.  .  Doane  v.  Oarretson,  24  Iowa,  351 ;  Brody 
V.  Cohen,  106  Iowa,  309. — Affirmed. 


Claea  L.  Robson^  Appellant,  v.  Alice  Lambertson^  et  al., 

lil^  Appellees. 


.Election  to  Take  Homestead  in  Lieu  of  Distributive  Siiare:  not 
ESTABLISHED.  Code  1873,  section  2007,  gave  a  widow  the  right 
to  occupy  the  homestead  until  otherwise  disposed  of  according 
to  law.  Sections  2007  and  2008  provided  that  the  setting  off  of 
the  distributive  share  of  the  wife  shall  be  such  a  disposal  of 
the  homestead  as  is  contemplated  in  the  preceding  section,  but 
\the  survivor  may  elect  to  retain  the  homestead  for  life  in  lieu 
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of  a  distributive  share  in  the  real  estate.  A  surviving  widow, 
having  two  children,  remained  in  possession  of  the  homestead, 
and  her  two  daughters,  who  remained  with  her,  until  they 
were  niarried,  executed  a  lease  of  the  premises  to  her  during 
life,  and  she  was  appointed  administratrix  of  her  husband's 
estate,  and  as  such  paid  the  living  expenses  of  the  family, 
settled  with  the  heirs  for  their  shares  in  the  estate,  took  the 
exempt  property  in  her  own  right,  and  on  filing  final  report 
was  discharged.  She  left  a  will  devising  her  interest  in  the 
lands.  Held,  that  there  was  not  an  election  to  take  homestead 
in  lieu  of  her  distributive  share. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe> 

Judge. 

Saturday^  Januaey  25,  1902. 

Suit  in  equity  for  the  specific  performance  of  a  con^ 
tract  for  the  sale  of  land,  made  by  one  of  the  defendantd^ 
with  plaintiff,  and  to  quiet  plaintiff's  title  to  the  premises 
against  all  the  defendants.  The  trial  court  denied  the  claint 
for  specific  performance,  found  that  plaintiff  was  the  owner 
of  an  undivided  two-thirds  of  the  real  estate,  that  defend- 
ant Geo.  Kendall  was  the  owner  of  an  undivided  one-sixth, 
that  his  co-defendant  Lorinda  Dobler  was  also  the  oAvner 
of  an  undivided  one-sixth,  and  established  and  confirmed 
their  shares   accordingly.     Plaintiff   appeals. — Affirmed. 

Ambrose  P.  McGuirh  for  appellant. 

TF.  A.  Cotton  for  appellees. 

Deemer,  J. — The  case  was  tried  on  an  agreed  state- 
ment of  facts,  from  which  we  extract  the  following  that  are 
deemed  material  to  the  controversy:  Eichard  Parrot  died 
intestate  February  16,  1878,  seised  of  the  real  estate  m  con- 
troversy, consisting  of  20  acres  of  laud.  He  left  sur\^iving 
him  a  widow,  Ophelia  Parrot,  and  two  children,  Clara  Jlob- 
son  and  Alice  Lambertson.    August  9,  1878,  these  children. 
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executed  to  their  mother  a  lease  of  all  their  interest  in  and 
to  the  said  real  estate  for  and  during  her  natural  life.  The 
mother  took  possession  of  the  real  estate,  and  held  it  down 
to  the  time  of  her  death,  which  occurred  some  time  during 
the  year  1898.  Ophelia  Parrot  left  a  will,  in  which  she 
devised  all  her  interest  in  the  real  estate  of  her  deceased 
husband  to  defendants  George  Kendall  and  Lorinda  Dobler. 
July  27,  1899,  Alice  Lambertson  and  her  husband  entered 
into  a  contract  whereby  they  agreed  to  sell  the  interest  of 
said  Alice  in  and  to  the  real  estate  in  controversy  to  plain- 
tiff. Since  the  commencement  of  the  action  they  have  made 
a  deed  pursuant  to  the  contract,  and  this  branch  of  the  case 
need  not  be  further  considered.  Ophelia  Parrott  never  had 
a  homestead  in  the  land  set  off  to  her,  and  did  not  elect  to 
take  a  homestead  in  lieu  of  her  distributive  share,  unless 
it  be  that  the  facts  to  which  we  shall  now  refer  constituted 
such  an  election.  At  the  time  of  his  death  Kichard  W.  Par- 
rott, with  his  family,  was  in  the  possession  and  occupancy 
of  the  land.  The  deed  or  lease  of  the  life  estate  from  the 
children  to  the  mother  was  executed  within  a  few  months 
.after  the  death  of  the  husband  and  father,  and  the  mother 
.continued  to  remain  on  the  premises,  paid  taxes,  made  im- 
provements and  repairs  thereon,  and  received  the  rents  and 
income  thereof  until  her  death.  Her  children  remained 
with  her  on  the  premises  until  they  were  married.  Ophelia 
was  appointed  administratrix  of  her  husband's  estate,  and  as 
such  paid  the  living  expenses  of  the  family,  settled  with  the 
heirs  for  their  share  of  the  estate,  took  the  exempt  property 
in  her  own  right,  and  on  filing  a  final  report  showing  these 
facts  was  discharged.  Do  these  facts,  in  addition  to  those 
just  recited,  show  such  an  election  to  take  homestead  instead 
tof  distributive  share  as  to  defeat  the  defendants  of  their 
elaim  under  the  will  ?  The  question  is  not  what  constitutes 
an  election  to  take  under  a  will,  and  thus  defeat  distribu- 
tive share,  but  what  constitutes  an  election  to  take  home- 
stead in  lieu  of  distributive  share.     Under  the  law  as  it 
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existed  when  Eichard  Parrott  died  the  widow  had  the  right 
to  continue  in  the  occupancy  of  the  homestead  until  other- 
wise disposed  of  according  to  law.  Code  1873,  section  2007, 
2008,  provided:  "The  setting  off  of  the  distributive  share 
of  the  husband  or  wife  in  the  real  estate  of  the  deceased 
shall  be  such  a  disposal  of  the  homestead  as  is  contemplated 
in  the  preceding  section.  But  the  survivor  may  elect  to 
retain  the  homestead  for  life  it.  lieu  of  such  share  in  the 
real  estate  of  the  deceased."  These  sections  were  a  little 
obscure,  and  provocative  of  so  much  litigation  that  the  leg- 
islature, in  adopting  the  Code  of  1897,  following  the  recom- 
mendations of  the  code  commissioners,  enacted  a  new  sec- 
tion (Code  1897,  section  3377),  which  it  is  hoped  will 
clear  up  the  doubts  theretofore  existing,  and  make  plain  the 
course  of  procedure  to  establish  an  election  on  the  part  of 
the  widow.  This  case  cannot,  however,  be  determined  under 
the  new  law.  It  is  claimed  by  appellant  that,  as  the  widow 
continued  to  occupy  the  premises,  including  the  homestead, 
from  the  time  of  her  husband's  death  down  to  the  time  of 
her  demise,  this  should  be  held  to  be  an  election  to  take  the 
homestead  in  lieu  of  distributive  share.  In  some  cases  oc- 
cupancy of  the  homestead  by  the  survivor  has  been  held  to 
be  such  an  election.  Conn  v.  Conn,  58  Iowa,  747 ;  Butter- 
field  v.  Wichsy  44  Iowa,  310;  Stevens  v.  Stevens,  50  Iowa, 
491;  McDonald  v,  McDonald,  76  Iowa,  137;  Schlarb  v. 
Eolderhaum,  80  Iowa,  394;  Zwlch  v.  Johns,  89  Iowa,  550, 
and  cases  cited.  See,  however^  Whited  v,  Pearson,  87  Iowa, 
513,  and  Whited  v.  Pearson,  90  Iowa,  488.  But  this  oc- 
cupancy merely  creates  a  presumption,  and  under  some  cir- 
cumstances may  not  be  considered  important  or  controlling. 
Stephens  v.  Hay,  98  Iowa,  37;  Wold  v.  Berhholtz,  105 
Iowa,  370 ;  In  re  Frankes  Estate,  97  Iowa,  704 ;  Blair  v, 
Wilson,  57  Iowa,  177 ;  McDonald  v.  Young,  109  Iowa,  704. 
Some  of  the  cases  last  cited  hold  that,  where  the  widow  is 
in  possession  under  a  will  giving  her  a  life  estate,  no  pre- 
siunption  of  election  to  take  homestead  arises.  And  in  the 
Vol.  116  Ia— 24 
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Stevens  Case  it  is  held,  in  effect,  that,  if  the  occupancy  of 
the  survivor  is  not  inconsistent  with  her  claim  to  distributive 
share,  it  should  not  be  held  to  be  an  election.  In  the  instant 
case  there  is  no  showing  as  to  how  or  under  what  claim  the 
widow  remaind  in  possession  of  the  premises.  As  she  had  a 
lease  from  the  heirs,  which  gave  her  the  right  to  the  pos- 
session of  the  entire  premises,  we  think  it  should  be  referred 
to  that  instrument,  rather  than  to  an  intent  to  take  the 
homestead  in  lieu  of  distributive  share.  Her  primary  right 
was  to  a  distributive  share,  and,  unless  she  did  something 
which  defeats  her  of  that  right,  it'  ought  to  be  sustained. 
The  making  of  the  will,  while  not  controlling,  indicated 
an  intention  on  her  part  to  take  distributive  share;  and 
under  the  circumstances  disclesed  by  the  record  there  was 
nothing  in  her  occupancy  inconsistent  therewith.  The  casea 
last  cited  seem  to  be  conclusive  on  this  proposition.  As  the 
widow  took  an  undivided  one-third  interest  in  the  real  estate 
of  her  deceased  husband,  the  defendants  Kobson  and  Kendall, 
her  devisees,  are  each  entitled  to  an  undivided  one-sixth  inter- 
est in  the  land  in  controversy. 

The  decree  is  correct,  and  it  is  affirmed. 


J.  C.  Jackson  v.  Thomas  Seevers^  Appellant. 

Contracts:  agreement  that  servant  shall  give  all  his  time: 
Master's  right  to  share  in  servant's  profits  in  a  partnership. 
Where  a  servant  under  a  contract  of  employment  requiring  him 
to  give  his  entire  time  to  the  master  is  a  member  of  a  stock 

2  buying  Arm,  but  does  not  give  any  personal  attention  to  such 
business  further  than  to  occasionally  buy  stock,  and  does  not 
neglect  his  duties  to  the  master,  the  latter  is  not  entitled  to 
the  servant's  share  of  the  profits  arising  from  the  partnership. 

Appeal:  Where  evidence  in  equity  cause  is  in  a  report  of  a  referee. 
Where  the  evidence  is  not  in  the  record  on  appeal  in  equity,. 

1  but  the  appeal  is  based  on  the  report  of  a  referee,  such  re- 
port is  final  as  to  all  facts. 


Digitized  by 


Google 


Jan.  1902]      Jackson  v.  Seevers.  371 


Same,    Where  the  evidence  is  not  in  the  record  on  appeal  in  an 
equity  case,  but  the  appeal  is  on  the  report  of  a  referee,  a  de- 
S    fense  based  on  facts  which  are  not  referred  to  in  his  report 
will  not  be  considered  on  appeal. 

Issue  below:    Aaaignmenta  of  error.    Where  the  failure  of  the  ser- 
vant to  keep  account  of  his  transactions  for  the  master  is 
3    not  pleaded  in  an  action  for  wages,  and  his  failure  so  to  do  is 
not  assigned  as  error,  the  contention  that  such  failure  defeats 
the  servants  right  to  recovery  will  not  be  considered  on  appeal. 

Appeal  from  Mahaska  District  Court. — Hon.  A.  E.  Dewey, 

Judge. 

Saturday,  January  25,  1902. 

The  plaintiff  brings  this  action  to  recover  wages  due 
under  a  contract  of  employment  with  the  defendant  and  for 
money  paid  out  for  the  defendant's  use.  It  involved  an  ac- 
counting between  the  parties,  and  was  referred  to  and  tried 
by  a  referee,  whose  report  was  confirmed  by  the  district 
court,  and  judgment  rendered  thereon  for  plaintiff.  The 
defendant  appeals. — Affirmed. 

John  F.  &  W.  R.  Lacey  for  appellant 

BoUon,  McCoy  &  Bolton  for  appellee. 

Sherwin,  J. — This  action  was  tried  in  equity.     The 

evidence  was  not  preserved,  and  it  comes  to  us  upon  the 

report  of  the  referee,  with  assignments  of  error.    The  report 

of  the  referee  is  therefore  final  as  to  all  facts  in- 

1  volved  in  the  case.  The  plaintiff  was  employed  by 
the  defendant  to  take  care  of  stock,  including  stal- 
lions, mares,  and  colts,  and  contracted  all  of  his  time  to  the 
defendant  During  a  part  of  the  time  he  was  so  employed 
he  was  a  partner  of  one  Kobert  Ehine  in  the  business  of 

buying   and  shipping  stock.      The  business   of  this 

2  firm  for  the  period  of  two  years  and  nine  months 
amounted  to    about    $250,000,    and    the    plaintiff's 
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profit  thereon  was  $1,200.  It  is  not  claimed  or  shown  that 
any  of  the  defendant's  money  was  used  by  the  plaintiff 
in  this  partnership  business,  and  the  referee  found  as  a 
niatter  of  fact  that  the  plaintiff  did  not  give  personal  atten- 
tion to  it,  farther  tlian  to  occasionally  buy  stock  on  the 
street,  "and  on  one  or  two  occasions  when  in  the  country." 
The  referee  also  found  that  the  plaintiff  in  no  manner  neg- 
lected his  duties  to  the  defendant.  The  appellant  insists- 
that  he  is  entitled  to  the  $1,200  profits  arising  from  the  busi- 
ness of  Ehine  &  Jackson  because  the  plaintiff  had  sold  his 
entire  time  to  him. 

The  duties  of  an  agent  to  his  principal  are  well  defined 
by  text  writers,  and  are  well  settled  by  adjudicated  cases, 
and  the  rule  is  fundamental  that,  where  an  agent  sells  his^ 
entire  time  to  his  principal,  he  has  no  legal  or  moral  right 
to  devote  a  part  of  it  to  an  independent  business  of  his  own, 
and  this  regardless  of  the  fact  that  it  may  not  interfere  with 
his  service  to  his  principal ;  and,  if  he  does  so,  his  principal 
is  entitled  to  what  he  earns.  Mechem,  Agency,  section  471. 
But  in  the  case  at  bar  it  is  affirmatively  shown  that  the 
profits  received  by  the  plaintiff  from  the  stock  business  of 
Ehine  &  Jackson  are  not  the  personal  earnings  of  the  plain- 
tiff. There  was  money  invested  in  that  business  with  which 
the  defendant  had  nothing  to  do,  and  upon  which  he  had 
no  claim.  The  labor  of  the  partner,  Rhine,  was  also  a  part 
of  the  capital  of  the  business,  over  which  the  defendant  had 
no  control.  If  the  record  before  us  were  such  that  we  might 
determine  what  the  personal  earnings  of  the  plaintiff  were 
as  a  member  of  the  stock  partnership,  we  would  not  hesitate 
to  give  the  defendant  the  benefit  of  such  earnings;  but 
such  is  not  the  case,  and  he  is  clearly  entitled  to  nothing 
more.     See  Mechem,  Agency,  supra. 

It  is  said  that  the  plaintiff  cannot  recover  because  he 

did  not  keep  accounts  of  his  transactions  for  the  defendant. 

This  issue  is  not  pleaded,  nor  is  there  an  assignment 

3  of  error  thereon;  hence  we  cannot  consider  it.     But 

we  may  say  that  there  is  nothing  in  the  report  of  the 
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referee  touching  this  question  and  we  could  not  consider  it 
for  that  reason  also. 

Complaint  is  made  of  the  allowance  to  the  defendant 
for  keeping  a  horse  of  the  plaintiff.  There  is  nothing  before 
us  tending  even  to  show  that  it  is  not  just,  nor  that  it  is 
not  the  full  value  therefor.  Such  being  the  case  the  method 
of  arriving  at  the  amount  allowed  is  not  material.  What 
we  have  already  said  as  to  the  finding  of  the  referee  that  the 
plaintiff  did  not  neglect  the  defendant's  business  disposes 
of  the  contention  that  the  contract  of  employment  was  for- 
feited on  account  of  the  partnership  business. 

The  judgment  of  the  district  court  is  affirmkd. 


George  A.  Blaess  v.  Xiciiols  &  Shepard  Company,  Ap- 

n       .  Ill5    373 
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Agency:     authority   to   warrant:      Receipt   of   consideration   &y 

1  principal.    Where  the  seller  of  machinery  receives  the  consid-     138 
eration,  it  will  not  be  heard  In  an  action  on  a  warranty  thereof, 

2  to  deny  that  its  agent  had  authority  to  make  the  sale  and 
warranty. 

Apparent  general  agency:     Presumptions  as  to  powers.    An  agent 

having  power  to  sell  and  warrant  machinery  for  his  principal^ 

2    and  apparently  being  a  general  agent,  will  be  presumed,  in  an 

action  on  the  warranty,  to  have  been  empowered  to  make  such 

reasonable  terms  as  he  saw  fit. 

General  agents:  Power  to  modify  contract.  A  general  agent,  em- 
powered to  sell  and  warrant  the  machinery  of  his  principal^ 

2  has  authority,  after  entering  into  a  contract  of  sale  and  war- 
ranty, to  change  or  waive  the  terms  thereof. 

Consideration  for  modification  of  contract.  Where  a  purchaser 
of  machinery  under  a  warranty  requiring  a  return  thereof 
within  a  certain  time  if  unsatisfactory  keeps  the  machine  un- 

3  der  a  modified  agreement,  and  performs  the  latter  agreement, 
the  seller  will  not  be  heard  to  say,  in  an  action  on  the  warranty 
contained  in  the  modified  agreement,  that  there  is  no  considera- 
tion to  support  it. 
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Addition  to  ob  substitute  fob  contbact.  A  band  cutter  and  feeder 
was  sold  under  a  warranty^  and  thereafter  the  seller  and  pur- 
chaser entered  into  an  agreement  that,  if  the  feeder  would 
4  not  work,  a  feeder  of  another  description  should  be  substituted. 
Held,  in  an  action  on  the  original  warranty,  that  the  latter 
contract  was  in  addition  to  the  original  contract  of  warranty, 
and  not  a  substitute  therefor  which  would  prevent  an  action 
on  the  original  warranty. 

Appeal  from  Winneshiek  District  Court. — Hon.  A.  X.  Hob- 
son,  Judge. 

Saturday,  January  25,  1902. 

Plaintiff  purchased  a  certain  band  cutter  and  feeder 
from  defendant  under  a  warranty,  giving  his  notes  therefor. 
The  notes  w^re  paid, — the  first  one,  while  plaintiff,  under 
the  directions  of  defendant's  agent,  was  operating  the  machine 
and  trying  to  make  it  do  the  work  promised ;  the  others,  after 
they  had  been  transferred  to  an  innocent  third  party.  This 
action  is  to  recover  damages  for  the  breach  of  such  warranty. 
Defendant  introduced  no  evidence,  and  the  court  instructed 
the  jury  to  return  a  verdict  in  plaintiff's  favor,  which  was 
done,  and  judgment  in  due  time  was  entered  thereon.  De- 
fendant appeals. — Affirmed. 

Frank  Sayre  for  appellant. 

N.  Willett  and  A.  F.  Anundsen  for  appellee. 

Waterman,  J. — Appellant  urges  three  groiinds  for  a 
reversal,  which  we  shall  take  up  in.  the    order    presented. 
The  contract  of  sale  and  warranty  was  in  writing.     It  was 
entered  into  on  defendant's  part  by  one  Bradley  as 
1  agent.     This  contract  provided  that,  in  case  the  ma- 

chine failed  to  work,  notice  in  writing  of  such  failure 
should  be  given  defendant  within  five  days  after  the  starting 
of  the  machine,  and  that  longer  use  was  conclusive  evidence 
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of  the  fulfillment  of  the  warranty.  There  was  also  a  clause 
in  the  contract  barring  any  right  of  action  after  the  expira- 
tion of  the  year  in  which  the  machine  was  sold,  which  was 
1893.  This  action  was  begim  in  1897.  Plaintiff  was 
allowed  to  testify  that,  after  the  contract  was  executed, 
Brac^ley  presented  the  notes  for  his  signature;  that  he  then 
objected  to  the  limitation  of  five  days  for  the  trial  of  the 
machine,  and  that  Bradley  told  him,  if  the  machine  failed 
to  work  at  any  time  during  the  season  he  need  not  keep  it, 
— that  the  company  would  not  force  it  upon  him ;  and,  fur- 
ther, that  in  the  fall  of  1893  Bradley  asked  him  to  keep 
the  machine  and  try  it  in  the  fall  of  1894,  and  said  that 
a  man  would  be  sent  out  to  fix  it.  Plaintiff  further  testified 
that  a  man  came  from  defendant  in  1894  and  helped  to  load 
the  machine  when  plaintiff  was  about  to  start  work,  buf 
did  nothing  more.  In  addition  to  this,  plaintiff  testified  that 
Bradley  told  him,  if  the  machine  did  not  work,  to  ^^throw 
ifc  away."  It  is  said  there  is  no  showing  that  Bradley  had 
any  authority  to  alter  or  waive  any  of  the  terms  of  the 
written  contract  There  is  no  restriction  in  the  contract 
upon  the  authority  of  defendant's  agents  in   this  respect. 

^o  question  is  made  but  that  Bradley  had  authority 
2  to  make  this  sale  and  warranty;  nor  could  such  a 

question  be  successfully  raised,  since  defendant  re- 
ceived and  has  kept  the  consideration  paid.  Having  power 
to  sell  and  warrant,  Bradley,  who  appears  to  have  been  a 
general  agent,  presumably  could  make  such  reasonable  terms 
as  he  saw  fit.  First  Nat.  Bank  v.  Robinson,  105  Iowa,  464. 
He  had  authority,  after  having  entered  into  the  contract, 
to  change  or  waive  its  terms.  Osgood  v.  Backer,  81  lowa^ 
375;  McCormick  Machine  Co.  v.  Brower,  88  Iowa,  607; 
Peterson  v.  Machine  Co.,  97  Iowa,  148. 

n.     The  next  point  sought   to   be  made   is   that,   if 
Bradley  had  authority  to  change  the  terms  of  the  contract,. 
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no  consideration  is  shown  for  the  new  agreement  This 
issue  is  fully  met  by  a  former  holding  of  this  court 
3  that,  where  the  obligation  of  one  party  under  a  con- 

tract as  modified  has  been  performed,  the  other  can- 
not object  that  such  modification  was  without  consideration. 
Maxwell  v.  Graves,  59  Iowa,  613.  Plaintiff  kept  this  ma- 
chine under  the  modified  agreement,  giving  it  a  full  and 
fair  test,  using  every  endeavor  to  make  it  work.  Xow  that 
he  has  lost  his  rights  under  the  original  contract,  it  is  too 
late  for  defendant  to  say  the  modification  has  no  consider- 
ation to  support  it 

III.  Plaintiff  attached  to  his  petition,  together  with 
the  original  contract,  the  following  instrument,  as  an  ex- 
hibit: 

"Decorah,  Iowa, ,  189 — .    Geo.  Blaess  wants  shake 

belt,  feeder  belt;  also  wants  old  style  for  shake  belt,  beater 
belt,  and  feeder  belt;  and  if  we  cannot  make  the  feeder 
work  all  right,  you  are  to  put  on  the  Barker  feeder  built 
^y  you.    S.  C.  Bradley. 

"And  Nichols  &  Shepard  is  to  send  a  man  there  to  put 
these  things  on  the  separator  and  operate  the  feeder  early 
in  the  season  on  rye.     S.  C.  Bradley." 

He  also  introduced  this  instrument  in  evidence. 

It  is  now  contended  on  the  part  of  appellant  that  this 
was  a  substitution  for  the  old  contract,  so  far  as  relates  to 
plaintiff's  remedy  in  case  3f  a  breach  of  warranty;  that 
under  this  last  agreement  he  was  entitled  only  to  an- 
4  other  machine,  and  that  a  demand  therefore  upon 

defendant,  and  refusal  by  it,  were  necessary  to  con- 
vert plaintiff's  claim  into  a  money  demand.  No  such  issue 
as  this  is  presented  by  the  answer,  nor  does  defendant  aver 
a  readiness  to  furnish  another  machine.  In  this  condition 
of  the  pleadings,  defendant  is  perhaps  in  no  situation  to 
take  advantage  of  plaintiff's  omission  to  make  demand.  But 
we  may  well  rest  our  conclusion  on  another  ground :  While 
this  instrument  was  an  addition  to  the  original  contract. 
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there  is  nothing  to  show  that  it  was  in  substitution  of  any 
part  It  gave  defendant  the  right  to  furnish  another  ma- 
chine, and,  if  it  had  done  so,  doubtless  plaintiff  could  not 
have  insisted  on  a  money  claim ;  but  it  did  not  annul  the  pro- 
vision of  the  original  agreement,  which  gave  plaintiff  a 
money  demand  in  case  of  a  breach  of  warranty,  by  limiting 
his  claim  only  to  a  new  machine.  No  such  limitation  can 
be  fairly  deduced  from  the  language  of  the  instrument 

The  judgment  of  the  trial  court  is  in  all  respects  cor- 
rect, and  it  is  therefore  affirmed. 


Charles  F.  Lorenz^  Administrator  of  the  Estate  of  Martin  jiao  iis 
Lorenz,  Deceased,  v.  The  Burlington^  Cedar  Rapids  lu  451 
&  Northern  Railway  Company,  Appellant. 

Negligence:    Jury  question.    Where,  in  an  action  for  the  killing  of 
plaintiff's  decedent  at  a  railway  crossing,  the  evidence  as  to 

1  whether  defendant's  train  gave  the  proper  signals  was  conflict- 
ing, the  question  of  negligence  was  for  the  jury. 

Contributory  negligence:     Jury    question.     Where  plaintiff's  dece- 
dent was  struck  by  defendant's'  train  at  a  street  crossing  while 

2  decedent  was  attempting  to  drive  back  a  cow  which  had  es- 
caped from  him,  his  failure  to  look  and  listen  was  not  con- 
tributory negligence,  as  a  matter  of  law,  but  the  question  was 
for  the  jury. 

Same:     Instructions.    An  instruction  that  it  was  decedent's  duty 
to  exercise  such  care  for  his  own  safety  as  a  person  of  ordi- 

3  nary  care  would  exercise  "in  a  case  of  like  danger,"  was  not 
open  to  the  objection  that  it  Imposes  merely  "ordinary"  care 
on  a  person  approaching  a  railway  track. 

Appeal  from  Floyd  District  Court. — Hon.   J.   F.   Clyde^ 

Judge. 

Saturday,  January  25,  1902. 
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Action  to  recover  damages  for  the  death  of  plaintiff's 
intestate,  alleged  to  have  been  caused  by  negligence  of 
defendant.  Verdict  for  plaintiff.  From  judgment  theron. 
defendant   appeals. — Affirmed. 

Ellis  &  Ellis  and  8.  K.  Tracy  for  appellant 

P.  W.  Burr  for  appellee. 

McClain,  J. — Deceased  was  struck  by  a  train  on  de- 
fendant's road  at  a  street  crossing,  and  instantly  killed.  At 
the  time  of  the  accident  he  was  attempting  to  head  off  and 

drive  back  a  cow  which  had  escaped  from  his  con- 
1  trol,  and  had  gone  along  the  street  to  the  crossing 

and  stopped  there.  Her  stopping  was  due  to 
the  barking  of  a  dog  which  had  met  her,  and  con- 
tinued to  obstruct  her  progress  and  to  bark  vio- 
lently at  her  while  deceased  was  approaching.  There 
is  a  conflict  in  the  evidence  as  to  whether  proper 
signals  were  given  by  the  engineer  in  charge  of  the  train, 
and  therefore  the  question  of  defendant's  negligence  was 
properly  for  the  jury.  It  is  also  claimed  that  the  train  was 
negligently  run  at  a  high  rate  of  speed.  The  contention  of 
appellant  is  that  deceased  was  plainly,  and  as  a  matter  of 
law,  shown  to  have  been  guilty  of  contributory  negligence 
in  being  on  the  track  before  the  approaching  train  at  a  place 
where  he  might,  by  reasonable  care  in  looking  and  listening, 
have  seen  the  danger  and  escaped  it,  and  that  therefore  the 
lower  court  erred  in  not  directing  a  verdict  for  defendant 
It  is  further  contended  that  the  court  erred  in  instructing 
the  jury  in  such  a  way  as  to  allow  them  to  determine 
whether  the  facts  and  circumstances  surrounding  the  acci- 
dent were  of  such  a  dangerous,  complicated  and  confusing 
character  as  would  be  calculated  to  cause  a  person  of  ordi- 
nary prudence  and  caution,  imder  the  same  conditions,  to 
forget  for  the  instant  his  dangerous  position.     It  is  to  be 
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borne  in  mind  that  one  who  is  guilty  of  contributory  negli- 
gence in  connection  with  hid  injury  is  precluded  from  re- 
covering for  such  injury  not  because  of  a  direct  breach  of 
duty  towards  the  person  whose  negligence  has  primarily 
caused  the  injury,  but  because  he  cannot  recover  for  an  in- 
jury to  which  his  own  fault  has  in  any  way  contributed. 
The  negligence  of  the  one  party  and  the  contributory  negli- 
gence of  the  other  are  wholly  distinct  and  independent  con- 
siderations, and  the  contributory  negligence  of  the  person 
injured  may  preclude  recovery  by  him,  although  it  had  no 
influence  or  effect  whatever  on  the  party  causing  the  injury, 
or,  for  that  matter,  was  entirely  unknown  to  him.  There- 
fore, in  determining  what  constitutes  contributory  negli- 
gence, we  are  not  to  consider  what  care  the  person  causing  the 
injury  had  reason  to  suppose  the  other  person  would  use, 

but  only  whether  the  person  injured  did  use  the  care 
2  which  the  circumstances  required  of  him.        Now, 

while  the  rule  is  well  settled  in  this  state,  and  gen- 
erally elsewhere,  that  it  is  contributory  negligence  for  a 
person  to  go  upon  a  railway  track  without  looking  or  listen- 
ing to  ascertain  whether  there  is  danger  from  an  approach- 
ing train,  yet  his  duty  in  that  respect  is  to  exercise  the  care 
which  reasonably  prudent  persons  would  exercise  under 
such  circumstances.  The  duty  to  look  and  listen  is  not  an 
absolute  one,  but  one  the  exercise  of  which  is  dependent  on 
conditions.  Certainly  a  person  who  should  rush  to  rescue  ^ 
child  from  danger  on  a  highway,  due  to  an  approaching 
runaway  team,  might  be  excused  for  not  stopping  to  look 
and  listen  for  a  possible  train  on  a  railway  track  which 
he  must  cross  in  order  to  teach  the  child.  The  qualification 
of  the  rule  which  justifies  the  taking  into  account  of  the  sur- 
rounding circumstances  in  determining  whether  there  was 
negligence  in  failing  to  look  and  listen  is  well  established. 
Eowland  v.  Railway  Co,,,  150  Mass.  86  (22  N.  E.  Rep. 
434) ;  Wasmer  v.  Railroad  Co.,  80  N.  Y.  212  (36  Am.  Rep. 
608);  Thompson  v.  Railroad  Co,,  110  N.  Y.  636  (17  N. 
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E.  Rep.  690) ;  Kane  v.  Railroad  Co.,  128  U.  S.  91  (9  Sup. 
Ct  Rep.  16,  32  L.  Ed.  339).  And  this  quaUficatign  has 
been  recognized  by  thi3  court  Funston  v.  Railway  Co,, 
61  Iowa,  452 ;  Lichtenberger  v.  Incorporated  Town  of  Meri- 
den,  91  Iowa,  45.  The  question  whether,  then,  in  view  c-^ 
the  purpose  with  which  deceased  went  upon  the  track,  and 
the  circumstances  under  which  he  did  so,  he  was  exercising 
the  reasonable  care  which  an  ordinarily  prudent  man  would 
exercise  under  the  circumstances,  was  for  the  jury.  We  do 
not  mean  in  any  way  to  question  the  rule,  well  established, 
that  where  a  traveler  on  a  highway  approaches  a  railway 
track  for  the  purpose  of  crossing  it,  it  is  his  duty  to  look 
and  listen  for  approaching  trains,  and  if  it  appears  without 
conflict  in  the  evidence  that  he  failed,  without  reason,  to  do 
so,  and  that  had  he  done  so  he  would  have  discovered  the 
danger,  he  is  not  entitled,  as  a  matter  of  laAV,  to  recover  for 
injury  received  from  being  struck  by  the  train.  But  this  is 
a  different  case,  and  the  right  of  plaintiff  \o  recover  was 
properly  left  for  the  determination  of  the  jury  on  the  evi- 
dence* 

Counsel  for  appellant  criticise  the  instructions  of  the 
court  on  the  the  theory  that  a  person  approaching  a  railway 
track  is  bound  to  use  more  than  ordinary  care,  but  the  in- 
structions  are  not  open  to  the  criticism  which   is 
3  made.     The  court  did  not  tell  the  jury  merely  that 

deceased  was  required  to  use  ordinary  care  and  vig- 
ilance with  reference  to  his  own  safety,  but  correctly  stated 
that  it  was  his  duty  to  "exercise  such  care  and  vigilance  for 
his  own  safety  as  a  person  of  ordinary  care  and  prudence 
would  exercise  in  a  case  of  like  danger."  No  doubt,  an  ordi- 
narily prudent  and  careful  person  would  exercise  much 
greater  vigilance  with  reference  to  his  own  safety  in  ap- 
proaching a  railway  crossing  than  though  he  were  approach- 
ing a  crossing  of  two  highways,  biit  in  each  case  the  vigilance 
required  is  that  which  an  ordinarily  careful  and  prudent 
person  exercises  under  such  circumstances. — Affirmed. 
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K.  W.  Ellis  v.  H.  M.  Remley,  Judge.  ^  227] 

Decrees:     vacation  during  term:     When  invalid.    An  order  vacat- 
ing a  decree  entered  upon  an  application  made  at  the  same  term 
1    of  court,  but  more  than  three  days  after  entry  of  such  decree, 
without  notice  to  the  adverse  party  is  conceded  arguendo  to    - 
be  invalid. 

■Confirmation  of  invalid  order.  A  decree  was  vacated,  upon  de- 
fendant's application,  during  the  same  term,  but  more  than 
three  days  after  entry  thereof,  without  notice  to  plaintiff.  Sub- 
sequently, during  the  same  term,  plaintiff  moved  to  set  aside 
2  the  vacating  order  and  to  reinstate  the  decree  for  want  of 
notice  and  insufficiency  of  application.  Held,  that  the  decision 
of  the  court  on  the  merits  confirming  the  vacating  order  as 
originally  entered  rendered  the  order  valid. 

Certiorari  from  Lynn  District  Court, — Hon.  H.  M.  Rem- 
ley, Judge. 

Saturday,  January  25,  1902. 

In  a  cause  pending  in  the  district  court  of  Linn  county, 
wherein  plaintiff  sought  judgment  and  the  foreclosure  of  a 
mechanic's  lien  against  James  McGuire,  issues  had  been 
joined,  and  the  case  set  down  for  trial  November  12,  1900. 
When  called,  McGuire  and  his  attorney  failed  to  appear, 
and  the  court,  after  hearing  the  evidence  adduced  by  plain- 
tiff, ordered  relief  as  prayed,  and  two  days  later  signed  a 
decree  therefor  in  due  form,  which  was  spread  upon  the 
records.  On  the  19th  day  of  November  McGuire  filed  a 
motion  to  set  aside  the  judgment,  and,  though  no  notice  had 
been  served  on  plaintiff,  the  court,  December  1st,  sustained 
it  upon  the  payment  of  costs  of  the  trial  and  of  entering 
judgment,  which  was  done.  December  11th  the  plaintiff 
moved  that  the  order  vacating  the  decree  be  set  aside,  and 
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said  decree  be  reinstated.  All  this  occured  during  the  No- 
vember, 1900,  term  of  courts  and  before  the  record  was 
signed,  and  on  January  11,  1901,  of  the  succeeding  term, 
both  parties  appearing,  this  last  motion  was  overruled.  In 
the  petition  for  writ  of  certiorari  the  defendant  is  charged 
with  having  exceeded  his  authority  in  setting  aside  the  de- 
cree without  notice. — Dismissed. 

*L.  M.  Kratz  for  plaintiff. 

J.  H.  Crosby  for  defendant. 

Ladd^  C.  J. — It  may  be  conceded  that,  subsequent  ta 
the  three  days  allowed  after  the  entry  of  the  judgment  with- 
in which  to  move  for  a  new  trial,  the  adverse  party  should 
be  given  notice  of  an  application  to  vacate  or  modify  a 
judgment,  though  at  tlie  same  term  of  court,  Pen'y  v,  Kas- 
per,  113  Iowa,  2G8;  Hawheye  Ins.  Co.  v.  Duffie,  67  Iowa, 
175 ;  Townsend  v.  Wisner,  62  Iowa,  672 ;  Chicago,  Iowa  & 

Dak.  Co.  V.  EsteSj  71  Iowa,  603.  But  conceding 
1  the  invalidity  of  the  order  vacating  the  decree  when 

originally  made,  was  it  not  fully  confirmed  by  the 
subsequent  ruling  ?  The  plaintiff's  motion  to  set  aside  that 
order  and  reinstate  the  decree  was  based  on  two  grounds: 
(1)  Absence  of  notice,  and  (2)  insufficiency  of  facts  stated 
in  the  application  to  set  aside  the  decree.  To  this  McGuire 
appeared.  The  court  then  had  jurisdiction  of  the  parties. 
What  was  it  called  upon  to  determine  ?  First,  whether  the 
order  was  improperly  entered  without  affording  plaintiff 
opportunity  of  being  heard.  This  undoubtedly  had  been 
done,  and,  had  the  motion  contained  nothing  more,  the 
decree  must  have  been  reinstated.  In  that  event  McGuire's 
application  to  set  it  aside  would  have  been  still  pending 
and  undecided.  But  it  would  be  idle  to  reinstate  the  decree 
if  immediately  thereafter  it  must  be  vacated  upon  the  con- 
sideration of  McGuire's  application.     Hence  the  plaintiff 
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also  invoked  a  ruling  on  the  merits  of  said  application  at 
the  same  hearing  by  asserting,  as  the  second  ground  for  va- 
cating the  order  granting  a  new  trial,  failure  to  state  "suffi- 
cient facts  to  entitle  him  to  the  relief  prayed."  No  question 
is  now  made  but  that  the  facts  stated  were  sufficient,  and  we 
think  the  ruling  of  the  court  in  denying  plaintiff's  motion 
tantamount  to  saying  that,  though  the  order  setting  aside 
the  decree  and  granting  new  trial  may  have  been  invalid 
for  want  of  notice,  yet,  on  full  hearing,  it  is  found  to  be 
such  as  the  record  exacted,  and  should  therefore  be  con- 
firmed. In  other  words,  plaintiff's  motion  no  more  than 
called  for  a  reconsideration  of  McGuire's  application,  owing 
to  want  of  notice,  and  demanded  a  ruling  on  the  merits.  In- 
stead of  reinstating  the  decree,  and  immediately  vacating  it, 
the  court,  by  overruling  the  motion,  confirmed  the  order  as 
originally  entered.  When  thus  approved,  the  court  was 
with  jurisdiction,  and  the  order  made  valid. — Dismissed. 


J.  L.  Kent,  Appellee,  v.    Muscatine,    North    &    South 
Eailway  Company  et  ah.  Appellants. 

Laborer's  Lien  on  Railroad  Tax  Voted:  steps  to  enforce.  Under 
Code,  section  2091,  providing  that  laborers  shall  have  a  lien 

1  on  any  tax  voted  In  aid  of  a  railway  company  for  the  amount 
due  them  for  labor  performed  in  the  construction  of  the  road, 
no  statement  of  the  demand  due  need  be  filed,  or  other  act  in- 

2  dicative  of  an  intent  to  claim  the  lien  done,  to  entitle  the  labor- 
er to  avail  himself  thereof,  and  hence  the  assignment  of  a 
laborer's  time  check  carries  with  it  the  right  to  enforce  the  lien. 

IB  assignable.     The   lien   is  not   personal  to   the   laborer,    but  is 

3  assignable. 

Pleading:  undenied  allegations.  Under  Code,  section  3622,  unde- 
nied  allegations  of  a  petition  must  be  treated  as  true. 

Appeal  from  Muscatine  District  Court, — Hon.  W.  F.  Bran- 
nan,  Judge. 
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Monday,  January  27,  1902. 

Suit  in  equity  to  establish  and  enforce  laborers'  liens 
on  a  tax  voted  in  aid  of  the  defendant  railway  company. 
The  trial  court  granted  the  relief  prayed,  and  defendants 
appeal. — A/ftrmed. 

Jayne  &  Hoffman  and  Geo,  W.  Seevers  for  appellants. 

Arthur  Hoffman  for  appellee. 

Deemer,  J. — The  latter  part  of  section  2091  of  the 
Code  reads  as  follows:  "Laborers  shall  have  a  Hen  upon 
any  tax  voted  in  aid  of  a  railway  company  for  the  amount 
due  them  for  labor  performed  in  the  construction  of  said 
railroad."    From  an  opinion  filed  by  the  learned  trial  judge 

we  extract  the  following  statement  of  facts  material 
1  to  the  questions  presented  on  this  appeal:     "Labor 

was  performed  by  certain  persons  in  the  construc- 
tion of  the  railway  of  said  defendant.  Time  checks  were 
issued  to  these  laborers  by  the  foreman  of  the  particular 
work  on  which  they  were  employed,  and  which  represented 
the  amount  of  wages  due  the  laborers  at  the  time  the  checks 
were  issued.  The  time  checks  in  this  case  were,  by  the 
laborers  to  whom  they  were  given,  assigned  to  the  plaintiff, 
Kent,  and  represented  about  the  sum  of  $300.  The  contract 
for  the  construction  of  said  railway  was,  it  appears,  made 
with  the  Tennis  Construction  Company.  Balch,  Peppard 
&  Johnson  became  sub-contractors  under  the  Tennis  Con- 
struction Company,  and  John  S.  Wolf  &  Co.  became  sub- 
contractors under  Balch,  Peppard  &  Johnson.  The  work 
done  by  the  said  laborers  was  on  the  portion  sublet  to  the 
said  John  S.  Wolf  &  Co. ;  but,  while  a  firm  name  was  used 
by  the  latter,  yet  it  appears  that  John  S.  Wolf  had  no 
partner.     At  the  time  this  suit  was  commenced  nothing  was 
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due  from  the  defendant  railway  company  to  either  the  Ten- 
nis Construction  Company,  Balch,  Peppard  &  Johnson,  or 
to  John  S.  Wolf  &  Co.  under  their  respective  contracts. 
Wolf,  it  appears,  absconded  without  paying  the  wages  due 
on  these  time  checks."     It  was  under  these  circumstances 

that  the  laborers  who  held  these  time  checks  sold  and 
2  assigned  them  to  the  plaintiff.     Appellants  contend 

that  the  lien  given  by  section  2091  is  a  mechanic's 
lien ;  that  it  is  a  mere  privilege  to  the  laborer,  and  cannot 
be  assigned  until  the  laborer  has  filed  a  statement  of  the 
demand  due,  or  done  some  other  act  indicative  of  an  intent 
to  claim  a  lien.  If  it  be  true  that,  in  order  to  avail  himself 
of  the  lien  the  laborer  must  file  a  statement  of  his  demand, 
substantially  as  required  by  section  3092  of  the  Code,  relat- 
ing to  mechanic's  liens,  then  there  is  ground  for  saying 
that,  until  something  is  done  looking  toward  the  astablish- 
ment  of  a  lien,  an  assignment  of  the  debt  does  not  operate 
as  a  transfer  of  the  lien.  Merchant  v.  Water  Power  Co,, 
54  Iowa,  451;  Brown  v.  Smith,  55  Iowa,  31;  Langan  v. 
Sanhey,  55  Iowa,  52.  However,  these  cases  were  reviewed 
in  Peatman  v.  Power  Co,,  105  Iowa,  1,  and  it  is  evident 
from  that  decision  that  some  of  the  language  used  in  the 
Merchant  Case  can  no  longer  be  considered  authoratative. 
But  we  do  not  think  section  2091  creates  a  mechanic's  lien. 
True,  a  lien  is  given  a  laborer,  but  the  general  statutes  re- 
lating to  mechanic's  lien  do  not  apply  to  the  lien  thus 
created.*  The  lien  is  upon  the  tax  voted  in  aid  of  the  con- 
struction of  the  railway,  and  no  conditions  or  limitations 
are  imposed  on  the  right  to  establish  and  enforce  it.  It  is 
purely  a  statutory  lien,  and,  as  the  statute  provides  no 
remedy  for  its  enforcement,  a  court  of  equity  will  assimie 
jurisdiction  for  the  protection  and  establishment  thereof. 
Davis  V.  Alford,  94  U.  S.  545  (24  L.  Ed.  283)  ;  Cairo  & 
Vincennes  Railroad  Co.  v.  Fachney,  78  111.  116 ;  Abraham 
V.  Hall,  59  Ala.  386.  If  the  statute  were  simply  declaratory 
YoL.  115  Ia— 25 
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of  a  common  law  lien,  no  doubt  the  lienholder  would  have 
simply  a  right  of  detention,  and,  in  the  absence  of  statute, 
would  have  nothing  which  he  could  assign.  Caldwell  t\ 
Lawrence,  10  Wis.  331 ;  Glascock  v.  Lemp,  26  Ind.  App. 
175  (59  ]Sr.  E.  Eep.  342)  ;  Tewksbury  v,  Bronson,  48  Wis. 
681  (4  N.  W.  Rep.  749).  But  the  statute  is  not  declaratory 
of  the  common  law,  and,  as  we  have  already  said,  the  lien 
is  purely  a  statutory  creation.  In  such  a  case  the  char- 
acter, operation,  and  extent  of  the  lien  are  to  be  ascertained 
from  the  statute  itself.  The  statute  now  under  considera- 
tion does  not  require  the  filing  of  a  statement  or  any  other 
act  of  the  claimant,  as  does  the  mechanic's  lien  law,  and 
we  are  not  justified  in  adding  to  its  terms.  Rogers  v.  Cur- 
rier, 13  Gray,  129;  Wilson  v.  Rudd,  70  Wis.  98  (35  K  W. 
Rep.  321). 

II.     Defendants  further  contend  that  the  lien  is  per- 
sonal to  the  laborer,  and  cannot  be  assigned.     Here  again 
we  must  determine  the  nature  of  the  lieri  in  order  to  prop- 
erly decide  the  question  argued.     The  lien,  as  will 
3  be  observed,  is  not  on  property,  but  on  taxes  voted 

in  aid  of  the  construction  of  a  railway,  and  it  is 
manifest  that  possession  is*  not  essential  to  its  legality  or 
enforcement.  Such  liens  are,  by  the  general  consensus  of  ju- 
dicial opinion  assignable.  Davis  v.  Bilsland,  18  Wall.  659 
(21  L  Ed.  969)  ;  Duncan  v.  Hawn,  104  Cal.  10  (37  Pac. 
Rep. 626);  Pearsons  v.Tincker,  26  ^e,ZM]Tuttle  v. Howe, 
14  Minn.  150  (Gil.  113),  (100  Am.  Dec.  205),  Sfcyrme  v. 
Mining  Co.,  8  Xev.  219;  laege  v.  Bossieux,  15  Grat  83 
(76  Am.  Dec.  189).  And  an  assignment  of  the  claim  will 
carry  with  it  the  right  to  the  lien.  Westmoreland  v.  Foster, 
60  Ala.  448;  Slnton  v.  The  R,  R.  Roberts,  46  Ind.  476; 
Murphy  v,  Adams,  71  Me.  113  (36  Am.  Rep.  299)  ;  Duncan 
V.  Hawn,  supra;  Chicago  &  N.  E.  R,  Co.  v.  Sturgis,  44 
Mich.  538  (7  N.  W.  Rep.  213).  The  following  quotation 
from  Murphy  v.  Adams,  supra,  is  a  correct  exposition  of  the 
law  on  this  subject,  as  we  understand    it:      "A    laborer's 
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statutory  lien  is  assignable,  and  not  personal  to  the  laborer. 
The  object  of  a  statute  giving  such  a  lien  is  to  make  certain 
the  payment  of  the  laborer,  and  it  would  detract  much  from 
the  benefit  designed  to  be  conferred  to  hold  that  the 
laborer  must  personally  incur  all  the  delay  and  expense  that 
not  infrequently  arise  from  the  tedious  litigation  that  fol- 
lows an  effort  to  enforce  a  lien  of  this  character.  It  certain- 
ly would  be  laying  a  burden  upon  the  laborer,  for  whose 
benefit  the  statute  was  designed,  to  say  that  he  could  not 
avail  himself  of  the  security  which  the  statute  gives  him 
in  the  way  most  beneficial  to  himself." 

III.  The  last  point  made  is  that  the  statute  construed 
as  contended  for  by  appellee,  destroys  or  abridges,  the  right 
of  contract,  prevents  proper  and  timely  performance  of 
contract  obligations,  and  leads  to  a  multiplicity  of  suits  and 
interminable  confusion.  Such  arguments  might  properly 
be  addressed  to  the  legislature,  but  they  can  be  given  but 
little  weight  by  the  courts.  The  statute  was  in  force  at  the 
time  the  defendant  made  its  contracts,  and  these  contract 
rights  and  obligations  must  be  subordinated  to  the  provisions 
of  the  statute.  As  said  by  Chief  Justice  Shaw  in  Donahy 
r.  Clapp,  12  Cush.  440:  ^^Such  a  contract,  by  force  of  the 
existing  law  when  it  was  made,  of  which  the  owner  ip 
supposed  to  be  cognizant,  gives  irrevocable  power  to  his 
contractor  to  charge  and  bind  his  estate;  and  when  such 
power  is  executed  by  the  actual  making  of  sub-contracts,  it 
is  in  law  the  act  of  the  owner  hypothecating  his  own  estate 
to  the  extent  of  the  price  of  such  labor."  There  is  no  doubt 
of  the  constitutionality  of  the  law. 

It  is  also  suggested  that  there  is  no  evidence  that  any 
taxes  were  voted  in  aid  of  defendant  company,  or  that  de- 
fendant had  any  title  to  the  taxes  so  voted.     A  sufficient 

answer  to  this  is  that  the  evidence  does  show  that 
4  taxes  were  voted ;  and,  although  the  petition  charged 

the  voting  of  the  tax  to  the  defendant  company,  and 
that    defendant    was    entitled    to    the    tax,    the    defend- 
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ant  made  no  denial  therof  in  its  answer.  This 
answer  contained  certain  specific  denials,  which  did  not 
refer  to  the  voting  of  the  tax  in  any  manner.  These  un- 
denied  allegations  of  the  petition  must  be  treated  as  true. 
Code,  section  3622,  and  cases  cited. 

The  decree  of  the  district  court  is  right,  and  it  is  af- 
firmed. 


fl34     _., 
134    289[ 

115    388| 

fi«joi|  2  J.  -LoNQ^  Plaintiff,  v.  Thomas  Olson  and  F.  J.  Bow- 
man, Defendants,  Appellees.  J.  W.  Morrison,  Inter- 
vener, Appellant 

Cancellation  of  Patent:      notice  to  pabties  affected.     A  patent 
1    regularly  issued  by  the  United  States  to  the  assignee  of  a  mili- 
tary bounty  land  warrant  could  not  be  canceled  seven  years 
3    later  by  the  commissioner  of  the  land  office,  without  any  notice 
or  opportunity  to  be  heard  to  the  parties  interested. 

Tax  Exemption  Construed:  Bounty  warrants.  Act  Congress, 
1845,  provided  among  other  conditions  attached  to  the  admis- 
sion of  Iowa  as  a  state,  "that  the  bounty  lands  granted  for 

1  military  services  during  the  late  war  shall  while  they  continue 
to  be  held  by  the  patentees  or  their  heirs,  remain  exempt  from 
any  tax  for  the  term  of  three  years."    At  that  time  a  federal 

2  statute  prohibited  the  assignment  of  bounty  warrants,  but 
after  the  admission  to  statehood  the  prohibition  was  removed. 
Held,  that  though  bounty  warrants  were  thereafter  assigtfable, 
the  assignee  was  not  entitled  to  the  exemption  during  the  three 
years. 

Tax  Title:  Laches  of  fee  owner.  Where  D.  purchased  military 
bounty  land  in  1869,  having  at  such  time  consrtructive  notice 
of  its  sale  for  taxes  in  1865,  and  for  nearly  thirty  years  paid 

1  no  attention  whatever  to  the  land,  never  visiting  it  nor  paying 
taxes,  during  which  time  the  claimants  under  the  tax  title  were 
in  possession  cultivating  and  improving  the  land  in  the  belief 

4  that  it  was  rightfully  theirs,  he  was  estopped  by  his  laches 
from  claiming  the  land  as  against  them,  even  if  the  tax  sale 
was  unauthorized. 
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Appeal  from  Winnebago  District  Court, — Hon.  J.  F.  Clyde, 

Judge. 

Monday,  January  27,  1902. 

Action  in  equity  to  quiet  plaintiff's  alleged  title  to  a 
certain  quarter  section  of  land  in  Winnebago  county.  De- 
fendant Bowman  claims  to  be  the  owner  of  the  north  half 
and  Olson  claims  to  be  the  owner  of  the  south  half  of  said 
tract,  while  the  intervener  asserts  title  in  himself  adversely 
to  both  plaintiff  and  defendants.  Such  other  facts  as  are 
necessary  to  an  understanding  of  the  issues  are  stated  in 
the  opinion.     Judgment  for  defendant. — Affirmed. 

H.  A.  Brown  and  H.  E,  Long  for  appellant. 

Oeo.  D.  Peters  and  Cliggett  &  Rule  for  appellees. 

Weaver,  J. — In  1857  one  Simeon  Cummings,  holding 
by  assignment  a  military  bounty  land  warrant  issued  to  a 
soldier  of  the  War  of  1812,  located  the  same  upon  the  land 
in  controversy,  and  on  March  26,  1863,  such  location  was 
confirmed  by  the  issuance  to  Cummings  of  a  patent  for  said 
tract  In  November,  1866,  Cummings  died  seized 
1  of  whatever  title  the  patent  conveyed.     There  is  evi- 

dence tending  to  show  that  the  intervener's  grantor, 
William  Deering,  had  some  joint  or  partnership  interest 
with  Cummings  in  the  location  of  this  and  other  bountjr 
warrants,  though  such  interest  is  not  apparent  of  record. 
Before  the  patent  issued,  Deering,  by  deed  duly  recorded, 
conveyed  his  interest  to  Cummings.  In  1869  the  widow 
and  heirs  of  Cummings  conveyed  to  Deering  a  tract  of  land 
in  another  county,  which  deed  contained  a  blanket  or  general 
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clause  including,  it  is  claimed,  the  tract  in  controversy.  On 
the  18th  of  June,  1870,  the  oommissioner  of  the  general 
land  office  at  Washington  addressed  a  letter  to  the  register 
and  receiver  of  the  local  land  office,  reciting  that  the  location 
by  Cummings  above  referred  to  had  that  day  been  canceled 
"for  the  reason  that  it  conflicts  with  a  prior  location  by  one 
Barbour,"  and  similar  entries  were  made  upon  the  records 
of  both  offices.  So  far  as  appears,  no  notice  was  given  to 
any  party  or  person  in  interest  of  the  contemplated  can- 
cellation, and  no  opportunity  afforded  to  show  cause  against 
such  order.  From  that  time  forward  Mr.  Deering  made  no 
apparent  assertion  of  his  claim  of  title  to  the  land,  paid  no 
taxes  thereon,  and  exercised  no  dominion  or  act  of  owner- 
ship over  it  for  a  period  of  27  years.  In  the  course  of 
time,  the  land  having  become  of  material  value,  enterpris- 
ing real  estate  agents  in  that  vicinity  began  tracing  the  title, 
and  in  1892  addressed  inquiries  to  the  land  commissioner 
at  Washington.  It  was  then  discovered  by  said  officer  that 
the  order  of  June,  1870,  canceling  the  Cummings  location, 
was  a  mistake;  that  there  was  in  fact  no  conflict  with  the 
location  by  Barbour ;  and  thereupon  said  order  was,  by  order 
of  the  commissioner  set  aside,  the  Cummings  location  re- 
instated, and  a  new  patent  issued  in  his  name.  In  1896, 
the  plaintiff,  H.  E.  Long,  claiming  to  be  a  grantee  of  Cum- 
mings, instituted  this  action  to  quiet  his  title,  but  before 
the  cause  was  reached  for  trial,  it  being  made  apparent  that 
the  deed  upon  which  he  relied  was  spurious,  Mr.  Long 
ceased  further  assertion  of  title  in  his  own  right,  and  now 
appears  as  counsel  for  the  intervener.  About  this  time  an 
agent  (in  whose  interest  does  not  clearly  appear)  addressed 
Mr.  Deering  seeking  a  conveyance  of  his  title  to  the  subject 
of  the  litigation,  and  this  inquiry  had  the  effect  to  arouse 
in  him  the  interest  which  had  been  slumbering  since  1869. 
He  thereupon  secured  another  quitclaim  from  the  Cum- 
mings heirs,  and  then  in  turn  quitclaimed  to  intervener  for 
the  expressed  consideration  of  $200.     The  land  at  the  date 
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of  said  deed  was  fairly  worth  from  $3,500  to  $4,500.  Prior 
to  this  transaction  intervener  was  an  entire  stranger  to  the 
title,  and  his  rights  are  such  only  as  he  obtained  by  the  con- 
veyance from  Deering.  We  now  return  to  the  title  asserted 
by  the  defendants.  The' land  was  assessed  for  taxation  for 
the  years  1861,  1862,  1863,  and  1864,  and,  such  taxes  being 
unpaid,  the  same  was  sold  by  the  treasurer  at  the^  annual 
tax  sale  in  November,  1865,  to  one  Church.  No  redemption 
being  effected,  treasurer's  deeds  for  the  land  in  40-acre  tracts 
were  made  to  Church  in  February,  1869,  and  duly  recorded 
at  the  time.  Upon  the  title  thus  originating,  transmitted 
through  several  mesne  conveyances,  the  defendants  resist 
the  claims  of  intervener.  Relying  upon  this  title,  they  and 
their  grantors  have  been  in  possession  of  the  land  for  many 
years,  controlling,  cultivating,  and  improving  the  same,  and 
paying  taxes  thereon.  It  is  therefore  important  to  inquire 
whether  any  good  reason  is  shown  for  questioning  the 
validity  of  the  tax  sale  and  deeds  to  Church.  This 
proposition  the  appellant  affirms  upon  the  following 
grounds:  (1)  The  land  having  been  located  with  a  mili- 
tary bounty  warrant,  was  exempt  from  taxation  for  a  period 
of  three  years  from  the  date  of  the  patent  (2)  The  entry 
of  location  having  been  canceled  by  the  general  land  office, 
such  entry  and  the  patent  issued  thereon  in  1863  must  be 
treated  as  nullities,  and  the  land  considered  a  part  of  the 
government  domain,  and  therefore  untaxable  at  all  times 
before  the  issuance  of  the  patent  in  1892.  These  proposi- 
tions we  will  proceed  to  consider  in  the  order  stated. 

I.  It  is  true  that  by  act  of  congress  in  1845  (5  Stat. 
chapter  76),  among  certain  conditions  attached  to  the  admis- 
sion of  Iowa  as  a  state,  and  thereafter  consented  to  by  act 

of  the  state  legislature,  it  was  provided  "that  the 
2  bounty  lands  granted  or  hereafter  to  be  granted  for 

military  services  during  the  late  war  shall,  while  they 
continue  to  be  held  by  the  patentees  or  their  heirs,  remain  ex- 
empt from  any  tax      *     *     *      for  the  term  of  three  years 
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from  and  after  the  date  of  the  patents  respectively."  It 
is  to  be  remembered  in  this  connection  that  at  the  date  of 
this  compact  between  the  state  and  the  general  government 
the  assignment  of  bounty  warrants  and  bounty  rights  was 
strictly  prohibited  by  federal  statute,  and  such  prohibition 
was  not  removed  until  several  years  after  Iowa's  full  ac- 
complishment of  statehood.  In  view  of  the  non-assignable 
character  of  bounty  rights  at  that  time,  the  term  "patentee,'' 
as  used  in  the  act  of  1845,  was  applicable  only  to  the  soldier, 
and  it  was  to  him  and  his  heirs  alone  that  the  state  con- 
sented the  exemption  from  taxation  should  be  reserved. 
The  subsequent  act  of  congress  making  bounty  warrants 
assignable  could  have  no  effect  to  extend  or  enlarge  the  obli- 
gations which  the  state  assumed  in  the  original  compact. 
This  construction  of  the  act  and  of  the  extent  of  the  exemp- 
tion of  bounty  lands  from  taxation  is  expressly  annouced 
in  Sands  v.  Adams  County,  11  Iowa,  577.  Kegarding  this 
authority  as  directly  in  point  and  being  satisfied  with  the 
correctness  of  the  conclusions  there  expressed,  we  hold  that 
Cummings,  as  assignee  of  the  bounty  warrant,  had  no  right 
to  hold  the  land  exempt  from  taxation.  It  follows,  there- 
fore, that,  unless  there  be  merit  in  the  other  objections  raised 
by  appellant,  the  land  was  taxable  at  all  times  after  the  entry 
of  location  in  1857.  Witherspoon  v.  Duncan,  4  Wall.  210 
(l8  L.  Ed.  339);  Stockdale  v.  Treasurer,  12  Iowa,  536; 
Parker  v.  Cochran,  64  Iowa,  757. 

II.  We  have  now  to  inquire  what  effect,  if  any,  the 
act  of  the  general  land  office  in  canceling  the  Cummings 
entry  had  upon  the  taxable  character  of  the  land.     It  will 

be  remembered  that  the  land  was  entered  in  1857; 
3  that  patent  had  regularly  issued  thereon  in  1863,. 

and  it  was  not  until  1870 — 13  years  after  the  ori- 
ginal entry,  7  years  after  patent  had  issued,  and  1  year 
after  the  Church  tax  title  had  accrued — when  the  commis- 
sioner undertook  by  a  peremptory  and  ex  parte  order  to 
"cancel"  and  set  at  naught  the  title  of  which  the  govem- 
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ment  had  devested  itself  by  the  most  formal  and  effectual 
conveyance  known  to  the  law.  It  is  hardly  necessary  to 
cite  authorities  to  show  that,  no  such  arbitrary  and  dangerous 
|»r)wer  is  vested  in  any  mere  executive  or  administrative 
officer  of  the  government.  The  United  States  no  less  than 
its  himiblest  citizen  is  bound  by  its  solemn  deed,  duly  exe- 
cuted and  delivered,  until  relieved  therefrom  by  due  process 
of  law  after  every  party  in  interest  has  had  opportunity  to 
be  heard.  U.  8.  v.  Stone,  2  Wall,  525  (17  L.  Ed.  765) ; 
Hooper  v.  Scheimer,  23  How.  235  (16  L.  Ed.  452);  19 
Am.  &  Eng.  Enc.  Law,  350-356;  Bichnell  v.  Comstoch,  113 
U.  S.  149  (5  Sup.  Ct.  Rep.  399,  28  L.  Ed.  962)  ;  Moore  v. 
Bobbins,  96  U.  S.  530  (24  L.  Ed.  848).  The  so-called  can- 
cellation by  the  commissioner  must,  then,  be  regarded  as 
void,  and  of  no  force  or  effect  to  defeat  the  tax  title.  The 
patent  issued  in  1892,  if  of  any  value,  simply  served  to  clear 
the  record  title  of  the  apparent  cloud  created  by  the  un- 
authorized cancellation,  and  relates  back  to  the  original 
entry.  Flint  R.  Co.  v.  Gordon,  41  Mich.  420  (2  N.  W. 
Rep.  648)  ;  Stark  v.  Starrs,  6  Wall.  402  (18  L.  Ed.  925.) 

III.  There  is  another  and  sufficient  reason  why  inter- 
vener is  not  entitled  to  the  relief  demanded.  His  equities 
are  measured  by  those  which  Deering  had  at  the  date  of  the 
conveyance  in  March,  1897,  and  Deering  was  indubitably 

estopped  by  his  own  laches  to  claim  title  against  the 
4  defendants.     He  took  his  first  deed  from  the  Cum- 

mings  heirs  in  1869,  with  constructive  notice  of  the 
tax  deeds,  and  for  nearly  30  years  permitted  the  land  to  drop 
from  his  sight  and  attention  as  completely  as  if  it  had  been 
engulfed  by  an  earthquake.  He  never  visited  it,  or,  so 
far  as  is  shown,  inquired  after  it.  He  never  paid  a  dollar 
of  taxes  upon  it.  He  must  be  held  to  have  known  that  the 
claimants  under  the  tax  title  were  in  possession  cultivating 
and  improving  the  land  in  the  belief  that  it  was  rightfully 
theirs;  and  he  cannot,  in  good  conscience,  be  permitted  at 
this  late  day  to  step  in  and  reap  the  profits  of  the  labor  of 
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those  whom  his  silence  has  misled  to  their  injury.  See  the 
authorities  very  fully  cited  in  a  somewhat  similar  case. 
Withrow  V.  Walker,  81  Iowa,  651.  One  cannot  read  the 
record  in  this  case  without  being  convinced  that  Deering's 
claim  to  this  land  was  from  the  outset  of  the  most  nominal 
character,  and  that  he  never  placed  any  value  upon  it  beyond 
the  small  amount  he  might  be  able  to  obtain  for  a  quitclaim 
to  the  holders  of  the  tax  title,  or  to  some  adventurous  dealer 
in  defective  titles.  So  far  as  is  shown,  he  never  paid  any- 
thing for  it.  He  certainly  never  expended  anything  upon 
it,  gave  it  no  more  attention  than  could  be  expected  from  the 
remotest  stranger,  and  finally  conveyed  it  away  by  quitclaim 
for  not  to  execeed  one-twentieth  of  its  market  value.,  A 
man  whose  name  is  a  household  word  in  several  states  for 
business  ability  and  sagacity  would  not  so  deal  with  valu- 
able property  to  which  he  believed  he  had  a  just  and  valid 
claim  of  right.  Demands  founded  upon  speculation  in  de- 
fective titles  do  not,  as  a  rule,  appeal  to  the  favor  of  a  court 
of  equity;  and  where,  as  in  this  instance,  the  enforcement 
of  the  demand  means  the  invalidating  of  a  long  recognized 
title  in  favor  of  a  party  holding  a  mere  paper  claim,  for 
which  he  has  parted  with  no  adequate  or  substantial  value, 
nothing  but  reasons  of  the  most  imperative  character  will 
justify  the  granting  of  such  relief.  No  such  reasons  appear 
in  this  case,  and  the  decree  of  the  court  below  is  affirmed. 


Home  Savings  &  Trust  Company,  Appellant,  v.  Fideijty 
&  Deposit  Company  of  Maryland. 

Building  and  Loan  Associations:  May  take  bond  that  prescribed 
security  will  be  furnished.  Code,  section  1898.  forbids  building 
associations  to  make  loans  except  of  real  estate  security, 
or  on  security  of  their  own  stock.  The  articles  of  a  building 
association  prohibited  a  loan  on  real  estate  for  more  than  one- 
half  its  appraised  value.  Held,  that  though  the  building  asso- 
ciation could  loan  money  only  on  the  security  prescribed  by 
statute,  it  could,  on  receiving  an  application  for  a  loan  ez- 
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ceeding  twice  the  yalue  of  the  real  estate  offered  as  security 
take  a  bond  conditioned  for  the  erection  of  such  improvements 
on  the  land  as  would  make  the  real  estate  exceed  twice  the 
loan,  the  loan  not  being  made,  in  such  case,  on  the  security  of 
the  bond,  but  it  being  taken  only  as  incidental  to  the  loan,  and 
to  assure  the  proper  security;   and  such  bond  was  valid. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conead, 

Judge. 

Monday,  January  27,  1902. 

Action  on  a  bond.  From  judgment  dismissing  its 
petition,  the  plaintiff  appeals. — Reversed. 

Dudley  &  Coffin  for  appellant. 

Phillips,  Ryan  &  Ryan  for  appellee. 

Ladd,  C.  J. — Section  1898  of  the  Code  authorizes 
building  and  loan  associations  to  make  loans  "to  members 
on  such  terms,  conditions  and  securities  as  the  articles  of 
incorporation  and  by-laws  provide;  said  loans  to  be  made 
only  on  real  estate  security  or  on  security  of  their  own  shares 
of  stock  and  not  to  exceed  90  per  cent  of  the  withdrawal 
value  thereof;"  and  plaintiff's  articles  of  incorporation  pro- 
hibit a  loan  "upon  real  estate  security  for  a  greater  amount 
than  50  per  cent  of  the  sworn  appraisement  of  the  real 
estate  unless  by  a  vote  of  the  directors,  and  then  only  when 
the  cash  value  of  the  shares  held  by  the  borrower  added  to 
the  sworn  appraisement  of  the  real  estate  shall  equal  twice 
the  amount  of  the  loan."  Thus  the  plaintiff  is  limited,  in 
loaning  its  money,  to  two  classes  of  security,  and  thereby 
prohibited  from  doing  so  on  any  other.  But,  in  carrying 
out  this  power  to  loan  on  real  estate  it  also  has,  by  necessary 
implication,  the  right  to  employ  such  reasonable  means,  if 
not  illegal,    as   seem   necessary   to   safely   accomplish   this 
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object.  Home  Ins.  Co,  v.  Northwestern  Packet  Co.,  32 
Iowa,  223.  As  said  in  Berry  v.  Insurance  Co,,  9-1:  Iowa, 
135.  "In  the  absence  of  restriction,  corporations  have  the 
implied  power  to  do  what  is  necessary  or  proper  to  carry 
out  the  business  for  w^hich  they  are  created."  The  rule  is 
well  stated  in  volume  4  of  Thompson  on  Corporotions :  '*It 
is  a  general  principle  of  law  that  every  corporation  has,  by 
necessary  implication,  the  power  to  do  whatever  is  neces- 
sary to  carry  into  effect  the  purposes  of  its  creation,  unless 
the  doing  of  the  particular  thing  is  prohibited  by  law  or  by 
its  charter.  •»«•**  This  doctrine  is  couched  in  various 
forms  of  expression.  *  *  *  One  form  of  expression 
is  that  whatever  may  be  fairly  regarded  as  incidental  to 
and  consequential  upon  those  which  are  authorized  by  the 
charter  of  a  corporation  will  not  be  held  by  judicial  con- 
struction to  be  ultra  vires  unless  expressly  prohibited.  * 
^'  *  The  meaning  is  that  it  carries  with  it  by  implication 
a  grant  of  the  right  to  use  all  such  powers  as  a  natural  person 
might  properly  and  lawfully  use  to  accomplish  the  same 
result  under  similar  circumstances." 

II.  If,  then,  the  bond  accepted  by  plaintiff  was  not 
taken  as  security  for  the  money  loaned  to  Meader,  but  as 
incidental  to  the  making  of  the  loan  on  security  exacted  by 
the  statute,  and  to  assure  such  security  on  his  part,  it  would 
seem  to  be  merely  one  of  the  means  which  might  be  resorted 
to  in  carrying  out  its  powers.  It  appears  that  Meader'& 
request  to  borrow  money  was  at  first  refused,  but  that  subse- 
quently he  accompanied  a  written  application  for  a  loan  of 
$1,000  on  a  lot  represented  to  be  worth  $350,  on  which  he 
claimed  a  brick  building  costing  $1,500  was  in  course  of  erec- 
tion, with  the  bond  sued  on,  in  the  sum  of  $1,000,  signed  by  him, 
and  duly  executed  by  defendant  as  surety,  conditioned,  in 
substance,  that  the  principal  complete  the  building  accord- 
ing to  plans  and  specifications  exhibited,  and  pay  for  all 
labor  and  material  therein,  freeing  the  same  from  all  claims 
or  liens  whatsoever  within  four  months.     Thereupon   the 
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loan  of  $600  for  a  period  of  seven  years  was  approved,  10 
shares  of  stock  issued  to  Meader,  who  had  not  previously 
become  a  member,  and  these  assigned  as  security  to  plaintiff. 
He  also  executed  to  it  a  note  for  the  amount,  and  mortgage 
on  the  lot.     Though  the  borrower  did  no  more  than  lay  a 
brick  foundation,  som.e  of  the  money,  at  least,  appears  to 
have  been  advanced  for  him.    Thereafter,  on  foreclosure  pro- 
ceedings,  $50  was  realized  from  the  lot,  and  this  action  on 
the  bond  is  for  the  balance  of  the  amount  loaned.     The  real 
estate  was  not  appraised,  but,  as  the  improvement  had  not 
been  made,  this  was  impracticable  until  completed.     Had 
the  building  been  completed  as  proposed  and  stipulated  in 
the  bond,  the  value  of  the  security  would  have  execeeded 
double  the  amount  of  the  loan.     But  for  this  bond,  the  loan 
would  not  have  been  made,  and  undoubtedly  the  plaintiff^ 
relied  on  the  assurance  it  contained  that  the  building  would 
be  erected.    The  obligation  was  that  Meader  would  erect  the 
building  according  to  the  plans  and  specifications,  not  that 
he  would  repay  plaintiff  the  money  borrowed ;  and  plaintiff's^ 
action  was  not  for  money  loaned  him  but  for  damages  occa- 
sioned by  the  omission  to  improve  the  lot  as  promised.     It 
would  be  a  strained  construction  to  hold  that  a  bond  stipulat- 
ing for  a  certain  improvement  is  security  for  the  repay- 
ment of  money  within  the  meaning  of  the  statute  quoted.. 
Incidentally  it  may  render  the  loan  safe.     Many  other  cir- 
cumstances entirely*  permissible  might  have  had  the  same 
result     The  very  object  of  plaintiff's  organization  is  *^to 
furnish  money  to  its  members  upon  sufficient  security  (sec- 
tion 1890,  Code) ;  and  this  from  a  fund  to  be  accumulated 
from  the  gradual  payment  of  stock  and.  from  membership 
fees,  fines,  dues,  premiums,  and  interest  (section  1898,  Id.) 
While  the  use  of  the  money  by  the  borrower  is  not  by  statute 
restricted,  the  nature  of  such  corporations  and  their  history 
leave  no  doubt  that  the  fundamental  purpose  of  their  exist- 
ence,  aided  by    the    privileges    granted    and    exemptions 
allowed,  is  to  assist  members,  by  small  periodical  payments^ 
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to  acquire  homes.  Ordinarily,  they  have  little  or  no  means 
out  of  which  to  buy  these  ready  for  occupancy,  or  to  pur- 
chase the  land  and  erect  buildings  thereon.  The  money  to 
do  this  is  necessarily  advanced  by  the  association,  and 
usually  not  to  buy  with  improvements  made,  but  to  procure 
the  lot  and  to  enable  the  borrower  to  construct  a  dwelling 
suitable  to  his  own  needs  and  tastes.  From  their  inception 
in  this  state  it  has  been  the  practice  of  such  associations  to 
aid  members  in  constructing  dwellings  and  other  buildings, 
which  in  large  measure  will  become  security  for  the  money 
advanced.  While  labor  and  materials  might  be  paid  for 
directly  by  the  association  from  the  loan,  we  do  not  think 
the  parties  limited  to  that  method.  Other  assurances  may 
be  furnished  that  the  improvements  shall  be  made,  and  a 
bond  so  stipulated  we  do  not  think  inimical  to  the  statute 
prohibiting  loans  to  be  made  on  security  other  than  real 
estate  and  stock.  It  was  one  of  the  means  which  plaintiff 
might  resort  to  in  carrying  out  the  powers  conferred.  Other 
matters  referrd  to  in  argument  either  depend  on  this 
ruling  or  upon  other  evidence  which  may  be  introduced. 

For  the  error  in  excluding  the  bond  when  offered  in 
evidence,  the  judgment  in  reversed. 


Hary  Finnerty,  Appellant,  v.  Supreme  Counsel  Catho- 
lic Knights  of  America. 

Action  of  Mutual  Benefit  Association:  review  by  ooubts:  Ex- 
hausting remedies  in  the  association.  Where  the  constitution 
of  a  mutual  benefit  association  provided  that  any  member  who 
1  considered  that  an  injustice  had  been  done  him  by  any  action 
^of  the  order  might  appeal  to  the  supreme  council,  the  action 
of  the  order  in  suspending  a  member  will  not  be  reviewed  by 
the  courts  when  no  such  appeal  was  taken. 

Rights  of  beneficiary  not  a  member.  The  beneflcary  in  a  certi- 
ficate in  such  association  is  not  exempted  from  the  operation 
of  the  rule  by  reason  of  the  fact  that,  not  being  a  member,  she 
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2  had  no  right  to  resort  to  the  tribunal  of  the  association,  since 
she  had  no  vested  interest  in  the  certificate  until  the  death 
of  the  holder,  when  she  took  only  what  he  left. 

Appeal  from  Lee  District  Court. — Hon.  Henby  Bank,  Jr., 

Judge. 

Monday,  January  27,  1902. 

Action  at  law  to  recover  upon  a  certificate  of  life  in- 
surance. From  a  judgment  on  a  verdict  in  defendant's 
favor,  plaintiff  appeals. — Affirmed. 

James  H.  Anderson  for  appellant. 

B.  A.  Dolan  and  /.  C.  Davis  for  appellee. 

Waterman,  J. — ^Defendant  is  a  fraternal  association 
which  depends  upon  assessments  imposed  on  certificate 
holders  for  funds  with  which  to  pay  losses.  Plaintiff's  hus- 
band, John  Finnerty,  held  a  certificate  payable  to  her. 
John  Finnerty  disappeared  from  his  home  in  Keokuk  on 
the  seventh  day  of  September,  1889,  and  has  never  since 
been  heard  from.  On  April  6,  1892,  plaintiff  began  thia 
action,  relying  upon  the  legal  presumption  of  her  husband's 
death.  She  alleges  that  all  assessments  have  been  paid,  and 
asks  to  recover  the  sum  of  $2,000,  the  amount  of  said  cer- 
tificate. Defendant  denies  that  Finnerty  is  dead ;  denies  that 
he  died  before  November  14,  1889 ;  and  avers thatheneglected 
and  refused  to  pay  a  certain  assessment  made  and  due  before 
November  14,  1889,  and  that  because  thereof  he  was  sus- 
pended from  membership  on  the  last  mentioned  date.  Fur- 
thermore it  is  alleged  in  the  answer  that  Finnerty  had  for- 
feited all  rights  under  his  certificate  by  virtue  of  section  3, 
article  9,  of  the  constitution  of  subordinate  branches,  which 
provided  that  any  member  who  was  in  arrears  for  dues  three 
months  or  more  would  not  be  entitled  to  any  benefits  from. 
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his  membership.  There  are  some  other  averments  of  the 
answer,  but  they  are  not  material  to  the  questions  presented 
on  this  appeal. 

II.     The  trial  court  instructed  the  jury  that  Finnerty 
was  suspended  from  membership  on  the  fourteenth  day  of 
November,  1889,  and,  unless  they  found  that  his  death  oc- 
curred prior  to  that  date,  plaintiff  was  not  entitled 
1  to  recover.     The  undisputed  evidence  shows  that  the 

local  branch  on  the  date  mentioned  took  action  sus- 
pending Finnerty  for  non-payment  of  assessments.  It  is 
said  on  rehearing,  on  behalf  of  plaintiff,  that  the  time  fixed 
by  the  constitution  of  defendant  society  and  allowed  after 
a  default  in  payment  of  assessments,  before  a  suspension 
could  be  made,  had  not  elapsed  on  November  14,  1889.  This 
is  certainly  not  connect  as  to  assessment  No.  293,  whatever 
may  be  said  as  to  the  next  later  one.  Furthermore,  no  such 
point  as  this  was  made  on  the  original  submission  of  the 
case.  But  it  is  urged  the  suspension  was  invalid  because 
Finnerty  had  no  notice  of  any  such  proceeding.  The  pro- 
visions of  defendant's  constitution  relating  to  suspension 
*of  members  were  substantially  the  same  as  those  passed 
upon  in  Supreme  Conclave  v.  Warmclc,  110  Ga.  388  (35 
:S.  E.  Rep.  645)  ;  and,  following  that  case,  we  must  hold  that 
no  notice  to  Finnerty  of  the  proceeding  was  necessary  in 
^rder  to  justify  the  action  of  the  local  branch.  See,  also. 
Mice  V.  Grand  Lodge,  103  Iowa,  643 ;  Shakey  v.  Insurance 
Co.,  44  Iowa,  540.  But  it  is  urged  that  Finnerty  was  not 
in  fact  in  arrears  when  suspended.  The  evidence  is  in  con- 
flict on  this  matter,  and,  were  it  to  be  determined  now  as  a 
simple  matter  of  fact,  doubtless  a  jury  should  settle  it.  But 
there  was  a  provision  of  defendant's  constitution  to  the  effect 
that  any  member  who  considered  that  an  injustice  had  been 
•done  him  by  any  action  of  the  order  might  within  one 
-jnonth  appeal  to  the  supreme  council,  if  it  was  in  session, 
or  to  the  president  during  a  recess.  Here  was  a  provision 
for  obtaining  redress  by  a  member  within  the  tribunals  of 
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the  order.  The  general  rule,  we  take  it,  is  that  where  the 
laws  of  an  association  like  defendant  provide  a  remedy  in 
the  tribunals  of  the  order  for  a  grievance  complained  of, 
which  has  not  been  pursued  and  exhausted,  such  fact  is  a 
complete  defense  to  an  action  in  the  courts.  See  the  collec- 
tion of  cases  in  3  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
2  1076*     But  it  is  said  plaintiff  was  not  a  member 

of  the  order,  and  had  no  right  to  resort  to  its  tribun- 
als. The  answer  to  this  is  that  she  had  no  vested  interest 
in  the  certificate  sued  upon  until  her  husband's  death,  and 
then  she  took  only  what  he  left  Carpenter  v,  Knapp,  101 
Iowa,  712.  The  identical  point  we  are  now  considering  was 
ruled  against  a  claim  similar  to  that  made  by  plaintiff  by 
the  supreme  court  of  Michigan  in  the  case  of  Canfield  v. 
Great  Camp,  87  Mich.  626  (13  L.  K.  A.  625,  24  Am.  St 
Eep.  186,  49  K  W.  Kep.  875),  and  we  are  content  to  adopt 
the  line  of  reasoning  there  pursued. 

The  judgment  of  the  trial  court  must  be  affirmed. 


F.  M.  Slagle  &  Company,  Appellant,  v.  De  Qooyee  & 
Stapleford,  John  G.   Lankelma  et  al. 

Bond  by  Contractor  to  Owner:  indemnity  against  claims  of  sijb- 
coKTBACTbns:  Does  not  oblige  owner  to  satisfy  claims  of  sub- 
contractors. It  would  seem  that  the  execution  of  a  bond  td 
an  owner  by  a  contractor  to  Indemnify  the  latter  for  the 
claims  of  subcontractors  does  not  imply  an  agreement  on  the 

1  part  of  the  owner  that  such  subcontractor  shall  be  paid,  so 
that  the  owner  may  not  make  payment  to  the  contractor,  even 
in  accordance  with  the  terms  of  the  contract,  without  seeing 
that  subcontractors  claims  are  satisfled. 

Appeal:  retaxation  of  costs:  Ruling  below.  Where  appellant 
moved  in  the  trial  court  for  retaxation  of  costs,  but  appealed 

2  without  securing  any  ruling  on  the  motion,  no  question  in- 
volved in  the  motion  is  before  the  appellate  court. 

Vol.  116  Ia— 26 
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Motion  in  case  tried  de  novo:     Assignment  of  errors.    On  appeal 

in  an  equity  case  triable  de  novo,  from  a  ruling  on  a  motion 

2    for  a  retaxation  of  costs,  no  question  as  to  such  motion  is 

before  the  appellate  court  without  an  assignment  of  error  on 

the  ruling. 

Appeal  from  Sioux  District  Court. — ^Hon.  John  F.  Oliver, 

Judge. 

Monday,  Januaby  27,  1902. 

Action  in  equity  by  sub-contractors  to  foreclose  me- 
chanic's lien.  The  decree  established  plaintiff's  lien  for  a 
less  amount  than  asked,  and  plaintiffs  appeal. — Affirmed. 

L.  Van  Olst  and  J.  U.  Sammis  for  appellants, 

No  appearance  for  appellee. 

McClain,  J. — In  the  absence  of  an  argument  for  ap- 
pellees we  prefer  not  to  follow  appellant's  counsel  in  the 
elaborate  discussion  of  the  authorities  relating  to  liens  by 
sub-contractors.  It  is  sufficient  to  say  that  the  owner  of 
the  property,  Lankehna,  made  payments  to  the  contractors, 
De  Gooyer  &  Stapleford,  in  accordance  with  the  terms  of  the 
contract,  leaving,  as  the  lower  court  found,  the  sum  of 
$771.79  in  the  hands  of  Lankelma,  for  which  sum  his  prop- 
erty was  subject  to  plaintiffs'  lien  for  material  furnished 
De  Gooyer  &  Stapleford  in  carrying  out  their  contract 
The  sum  of  $787.85  was  found  to  be  due  to  plaintiffs,  and 
judgment  was  rendered  against  De  Gooyer  &  Stapleford 
in  plaintiffs'  favor  for  that  amount.  In  other  words,  so  far 
as  plaintiffs'  lien  is  concerned,  this  appeal  is  taken  on 
account  of  refusal  of  the  court  to  sustain  the  lien  to  the 
extent  of  $16.06.  The  correctness  of  the  finding  of  the 
lower  court  as  to  the  amount  paid  under  the  terms  of  the 

contract  and  the  amount  remaining  due  to  De  Gk)oyer 
1  &  Stapleford  is  not  specifically  questioned,  but  the 

contention  of  appellants  seems  to  be  that,  as  a  part 
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of  the  contract  between  the  owner  and  the  principal  contrac- 
tor, it  was  agreed  that  the  owner  should  pay  claims  of  sub- 
contractors, and  that,  therefore,  within  the  principle  of  Gil- 
christ V.  Anderson,  59  Iowa,  274,  and  Winter  v.  Hudson, 
54  Iowa,  336,  the  owner  could  not  make  payment  to  the 
contractor,  even  in  accordance  with  the  terms  of  the  contract, 
without  seeing  that  sub-contractors'  claims  were  satisfied. 
But  the  written  contract  relied  on  does  not  contain  any 
such  stipulation.  It  is  said  that  a  bond  was  executed  to  the 
owner  to  indemnify  him  for  claims  of  sub-contractors,  and 
that  this  implied  an  agreement  that  such  sub-contractors 
should  be  paid;  but  no  authority  is  cited  in  support  of  the 
proposition  that  such  bond,  without  any  stipulation  there- 
for in  the  contract,  imposes  a  duty  upon  the  owner  to  the 
sub-contractors  to  satisfy  their  claims.  We  do  not  desire  to 
conclusively  commit  ourselves  on  this  proposition,  but,  in 
the  absence  of  any  convincing  argument  made  in  this  case, 
we  are  not  inclined  to  recognize  any  such  rule. 

Counsel  for  appellants  argue  at  some  length  the  pro- 
visions of  the  decree  of  the  lower  court  as  to  taxation  of 
costs.    We  think  the  decree  was  correct  in  this  respect,  but, 

without  discussing  in  detail  the  points  involved, 
2  it  is  sufficient  to  say  that  appellants  moved  in  the 

lower  court  for  retaxation,  and  then  appealed  with- 
out securing  any  ruling  of  the  court  on  this  motion.  Plain- 
ly, therefore,  no  question  involved  in  the  motion  is  before 
us  for  consideration.  Moreover,  in  appealing  from  a  ruling 
on  this  kind  of  motion,  or  as  to  a  matter  which  should 
be  brought  to  the  attention  of  the  lower  court  by  motion, 
an  assignment  of  errors  is  required,  and  there  is  no  assign- 
ment in  the  record.  We  cannot,  on  appeal  in  an  equity  case, 
triable  to  us  de  novo,  go  into  the  correctness  of  the  taxa- 
tion of  costs,  unless  error  with  respect  thereto  is  assigned. — 
Affirmed. 
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EInud  Jensen,  Appellee,  v.  The  Omaha  &  St.  Louis  Rail- 
1115  404  ROAD  CoMPANY,   Appellant 

1 121    277 
115    404/ 

128  2121         Fellow  Servants:        **use    and    operation    of    railway**    defined. 

'io  5fQ  Under   Code,   section   2071,   making  railway   companies   liable 

^i^  ?**  ^    ^^  employes  for  injuries  from  the  negligence  of  fellow  servants 

where  such  negligence  is  in  any  manner  connected  with  the 

use  and  operation  of  the  railway  on  which  they  happen,  a 

2  car  cleaner  working  in  a  ETcanding  car  on  a  side  track  is  en- 
titled to  recover  for  injuries  inflicted  by  the  negligence .  of  a 
hostler  in  charge  of  an  engine  in  falling  to  notice  that  a 
switch  was  open,  and  running  his  engine  against  that  stand- 
ing car,  the  cleaner  being  exposed  to  the  hazards  incident  to 
the  use  and  operation  of  the  road,  and  the  movement  of  the 
engine  constituting  such  use  and  operation. 

Same:  Scope  of  employment  Where  a  hostler  took  charge  of  an 
engine  to  take  it  to  the  roundhouse,  but  before  doing  so  ran 
out   some   distance   from   the   main   track   to   take   the   yard 

3  master  to  his  dinner,  he  was  not,  after  his  return,  and  while 
proceeding  to  the  roundhouse,  outside  the  scope  of  his  em- 
ployment, so  that  the  railway  company  was  not  liable  for  in- 
juries intiicted  by  his  negligence  on  a  fellow  servant. 

Negligence:  Jury  question.  Where  the  person  operating  an  en- 
gine on  switch  tracks  did  not  look  to  see  the  condition  of  the 
switch  ahead,  but  asked  another  person  on  the  engine  if  the 

5  switch  was  all  right,  and,  on  that  person  looking  around  as 
if  ho  heard,  "took  it  for  granted"  that  the  switch  was  properly 
set,  the  jury  were  justified  in  finding  the  operator  of  the  engine 
negligent. 

Plea  and  proof.  Where  a  petition  alleged  that  plainlift  was  in- 
jured by  a  motionless  car,  in  which  he  was  working,  being, 
"run  In  CO  with  great  force,  negligently  and  without  warning, 

4  by  a  locomotive  belonging  to  and  under  control  of  defendant,'^ 
evidence  that  the  accident  was  occasioned  by  an  open  switch, 
was  admissible. 

Appeal  from  Pottawattamie  District  Court. — Hon.  Walter 
I.  Smith,  Judge. 


Tuesday,  January  28,  1902. 
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Action  at  law  to  recover  damages  on  account  of  per- 
sonal injuries  alleged  to  have  been  occasioned  by  the  defend- 
ant's negligence.  Verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. — Affirmed, 

J.  G.  Trimble  and  Puscy  &  McGee  for  appellant. 

Finley  Burke,  Ambrose  Burke,  and  C.  B,  Aitchison 
for  appellee. 

Weaver,  J. — Plaintiff  was  in  the  service  of  the  de- 
fendant as  a  coach  cleaner.  At  the  time  of  the  accident  he 
was  engaged  in  the  line  of  his  duty  in  a  baggage  car  stand- 
ing on  what  is  known  as  the  "coach  track"  in  de- 
1  fendant's  yard   at   Council   Bluffs.     While   so   era- 

ployed,  an  engine,  being  operated  by  defendant's 
hostler,  and  running  six  or  eight  miles  an  hour,  came  in 
collision  with  the  baggage  car,  throwing  plaintiff  against  the 
rim  of  the  car  stove,  and  causing  the  alleged  injuries  of 
which  he  complains.  The  appellant  contends:  (a)  That 
appellee's  duty  as  coach  cleaner  does  not  bring  him  within 
the  benefit  of  Code,  section  2071,  giving  right  of  action 
against  his  employer  for  the  negligence  of  a  fellow  servant ; 
(b)  that,  even  if  it  be  conceded  that  in  performance  of  some 
portion  of  his  duties  he  would  come  within  the  benefits  of 
the  statute,  he  was  not  so  employed  at  the  time  the  alleged 
injuries  were  received ;  (c)  that  the  act  of  the  engineer  or 
hostler  in  moving  the  engine  at  the  time  of  the  collision  was 
outside  of  the  scope  of  his  employment,  and  the  company  is 
therefore  not  liable  for  his  negligence,  if  any,  in  so  doing; 
and  (d)  that  the  trial  court  erred  in  admitting  evidence 
of  the  open  switch  through  which  the  engine  passed  in  upon 
the  coach  track  to  the  point  of  collision. 

I.  The  statute  above  referred  to  provides  for  the  lia- 
bility of  a  railroad  company  to  its  employes  for  injuries  re- 
ceived by  them  in  consequence  of  the  neglect  of  the  com 
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pany's  agents,  or  by  any  mismanagement  of  the  engineers 
or  other  employes  thereof,  whenever  such  negligence 
2  is  ^4n  any  manner  connected  with  the  use  and  opera- 

tion of  the  railway  on  or  about  which''  they  shall, 
at  the  time  of  the  alleged  injury,  be  employed.  This  pro- 
vision has  been  construed  as  embracing  within  its  protection 
all  that  class  of  employes  whose  employment  "exposes  them 
to  the  peculiar  dangers  and  perils  attendant  upon  the  use 
and  operation  of  railroads."  Keatley  v.  Railway  Co,,  94 
Iowa,  685;  ATcesonv.  Railway  Co,,  106  Iowa,  54;  Redding- 
ion  V.  Railway  Co,,  108  lowa^  99.  And,  while  the  rule 
itself  is  not  difficult  of  statement  or  comprehension,  the 
boundary  line  between  the  "class"  which  is  and  the  "class" 
which  is  not  so  peculiarly  "exposed"  to  the  hazards  of  railway 
operation  is  by  no  means  so  clear  as  to  be  always  free  from 
doubt.  Language  has  been  employed  which,  standing  alone, 
and  literally  construed,  might  seem  to  imply  that  no  em- 
ployee unless  he  be  a  trainman,  and  no  injury  except  such 
as  is  received  in  the  movement  of  trains,  is  contemplated 
by  the  statute.  This  interpretation  we  have  in  numerous 
cases  held  to  be  entirely  too  narrow.  Among  others  found 
to  be  entitled  to  recover  have  been  the  section  hand,  the  sec- 
tion foreman,  the  shop  hand,  the  clinker  man,  the  detective, 
the  gravel  shoveler,  and  the  snow  shoveler ;  none  of  whom  had 
any  connection  with  the  train  service  proper.  These  cases 
have  been  recently  collated  and  discussed  by  the  court,  and 
require  no  extended  citation.  See  Akeson  v.  Railway  Co., 
106  Iowa,  54 ;  Larson  v.  Railway  Co.,  91  Iowa,  81 ;  Butler 
V,  Railroad  Co.,  87  Iowa,  206.  The  kind  of  labor  in  which 
the  employe  is  engaged  is  not  the  test  of  his  right  of 
recovery  so  much  as  the  fact  whether,  in  the  performance 
of  that  labor,  he  is,  for  the  time  being,  exposed  to  the  pe- 
culiar hazards  which  arise  from  or  are  connected  with  the 
use  and  operation  of  the  road.  Pyne  v.  Railroad  Co.,  54 
Iowa,  225.  It  has  also  been  held  that  the  movement  of  a 
lone  engine  by  a  hostler  over  the  side  track  or  about  the 
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yards  or  in  the  cinder  pit  is  a  "use  and  operation  of  the 
road"  within  the  meaning  of  the  law.  Butler  v.  Railroad 
Co.,  supra;  Larson  v.  Railway  Co.,  supra.  If  that  holding 
be  correct, — and  we  see  no  reason  to  doubt  it, — then 
the  plaintiff  in  this  case,  being  in  his  proper  place  in  the 
baggage  car  in  defendant's  yard,  where,  as  shown  by  the  evi- 
dence, switch  engines  and  other  engines  were  frequently  run 
back  and  forth  switching  and  turning  cars,  making  up 
trains,  and  sometimes  moving  the  cars  in  which  the  cleaners 
were  at  the  time  employed,  was  clearly  exposed  to  perils 
peculiarly  incident  to  railroad  use  and  operations.  Counsel 
have  given  considerable  attention  to  the  question  whether 
the  work  of  cleaning  was  ordinarily  performed  while  the 
coaches  were  being  switched  about  the  yard,  but  we  do  not 
regard  this  fact  of  controlling  importance.  If  the  work  was 
done  exclusively  while  the  coaches  were  at  rest,  the  dangers 
to  which  plaintiff  was  exposed  by  the  use  and  operation 
of  the  yard  as  a  part  of  the  railroad  were  not  thereby  elimi- 
nated. Those  dangers  are  notorious,  and  inseparable  from 
the  operations  of  engines  and  cars  over  a  network  of  tracks. 
Prominent  among  such  obvious  perils  we  may  mention  the 
negligent  placing  of  the  coaches  too  near  the  switch  to 
"clear"  an  adjacent  track,  the  misplacing  of  a  switch,  the 
running  of  another  car  or  engine  in  upon  the  coach  track 
at  a  negligently  high  rate  of  speed,  and  the  failure  of  an 
engineer  to  interpret  a  signal  or  obey  an  order.  All  these 
contingencies  are  peculiar  to  the  use  and  operation  of  the 
railroad,  and,  plaintiff's  employment  being  such  as  to  neces- 
sarily expose  him  to  hazards  so  arising,  he  is  clearly  of  the 
class  contemplated  by  the  statute.  This  conclusion  is  di- 
rectly in  line  with  Pierce  v.  Railway  Co.,  73  Iowa,  140, 
where  the  plaintiff,  a  mechanic,  was -engaged  in  removing 
a  screen  from  the  outside  of  a  coach  standing  on  a  side 
track,  and,  being  injured  by  the  negligent  moving  of  the 
train,  he  was  permitted  to  recover.    There  is  nothing  there- 
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fore,  in  this  branch  of  the  case,  to  justify  a  reversal  of  the 
judgment  below. 

II.  We  turn  now  to  the  further  proposition  of  appel- 
lant that  the  hostler's  conduct  in  moving  the  engine  was  out- 
side of  the  scope  of  his  employment.    Whether,  if  this  were 

correct,  it  would,  under  the  present  status  of  the 
3  law  of  railway  master  and  servant  in  this  state,  be 

available  as  a  defense  to  appellee's  claim,  we  need 
not  determine,  for  we  think  the  facts  do  not  sustain  the 
objection  raised.     The  basis  of  the  objection  is  as  follows: 
The  evidence  tends  to  show  that  the  hostler  assumed  charge 
of  the  engine  for  the  purpose  of  taking  it  to  the  roundhouse, 
as  was  his  duty,  but  before  doing  so,  acting  upon  the  order 
or  request  of  the  yard  master,  he  ran  out  some  distance  on 
the  main  track,  taking  that  official  home  to  his  dinner.     Re- 
turning from  this  trip  to  the  point  of  departure,  he  passed 
with  his  engine  in  upon  the  roundhouse  track,  and,  stopping, 
<3losed  the  switch  behind  him.      Starting,    then,    for    the 
roundhouse  at  a  somewhat  rapid  pace,  he  failed  to  observe 
that  the  switch  leading  from  the  roundhouse  track  to*  the 
eoach  track  was  open,  and  thus  unexpectedly  was  thrown 
in  upon  the  latter,  and  against  the  coach  in  which  the  ap- 
pellee was  at  work.     If,  in  taking  the  yard  master  to  hi^ 
dinner,  the  hostler  was  so  out  of  the  line  of  his  duty  as  to  re- 
lieve appellant  from  responsibility  for  his  negligence  while 
so  improperly  engaged  (which  we  need  not  decide),  it  is  suf- 
ficient here  to  say  that  such  departure  from  his  ordinary 
service  had  ceaSed.     The  trip  had  been  made  and  completed, 
and  he  bad  in  accordance  with  his  admitted  duty,  entered 
upon  the  appropriate  track  to  reach  the  round  house,  where 
he  was  to  store  and  care  for  the  engine.     This  was  plainly 
within  the  scope  of  his  employment,  and  his  prior  trip  for 
the  accomodation  of  the  yard  master  is  wholly  immaterial. 
III.     The  assignment  of  error  upon  the  admission  of 
testimony  concerning  the  open  switch  is  not  well  taken.    The 
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allegation  of  negligence  stated  in  the  petition  is  "that  said 
baggage  car  was  run  into  with  great  force  negli- 

4  gently,  and  without  notice  or  warning  by  a  locomo- 
tive  belonging   to   said   defendant,    and   under   its 

charge  and  control,'^  thereby  injuring  the  plaintiff;  and 
"that  by  reason  of  the  force  with  which  said  car  was  run 
into  by  reason  of  the  negligence  of  the  company  and  its  em- 
ployes plaintiff  had  one  of  his  ribs  broken,"  etc.  An  amend- 
ment to  the  petition  set  out  the  name  of  the  hostler  in  charge 
of  the  engine,  but  adds  nothing  to  the  charge  of  negligence. 
This  charge,  as  will  be  seen,  is  of  a  very  general  and  quite 
indefinite  nature,  and,  in  the  absence  of  any  order  of  court 
requiring  more  specific  allegations,  appears  to  be  broad 
enough  to  admit  proof  of  negligence  in  respect  to  the  switch, 
as  well  as  in  the  handling  of  the  engine.  Moreover,  if  plain- 
tiff be  held  to  rely  alone  upon  the  negligence  of  the  hostler^ 
the  fact  of  the  open  switch  was  so  intimately  connected  with 
the  collision  complained  of  that  no  clear  statement  of  the 
accident  could  have  been  given  by  the  witness  without  re- 
vealing it.  V 

IV.     It  is  also  urged  that  there  is  no  showing  of  negli- 
gence on  part  of  a  hostler  in  failing  to  notice  the  open 
switch.    The  testimony  of  that  person  shows  that  he  did  not 
look  to  ascertain  for  himself  the  condition  of  the 

5  switch,  but  contented  himself  with  asking  another 
person.     He  says :     "A  man  by  the  name  of  Larish 

was  with  me  on  the  engine,  and  I  asked  him  if  the  switch 
was  all  right  at  the  coach  track  The  steam  was  blowing 
and  making  a  noise,  and  Larish  looked  around  just  as  if 
he  heard  me,  and  I  took  it  for  granted  that  the  switch  was 
all  right"  The  jury  needed  no  other  evidence  to  justify 
its  verdict  in  this  respect.  The  negligence  is  manifest. 
Other  points  made  by  the  appellant  are  dependent  upon 
those  we  have  above  discussed,  and  do  not  require  further 
consideration. 

The  judgment  of  the  district  court  is  affirmed. 
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lUB    4101 

llil-iSSl     The  Farmers  Mutual  Hail  Insurance  Association  of 
Iowa,  Appellant,  v.  Patrick  Slattery. 

Changes  In  By-laws:  acqx'iescence  of  insured.    Where  the  by-laws 
of  a  mutual   hail   insurance   association   at  the  time  of.  the 

1  issuance  of  insured's  policy  made  nq  provision  for  the  sus- 
pension of  policies  for  the  failure  to  meet  assessments,   but 

2  before  insured's  loss  were  amended  so  as  to  provide  for  such  sus- 
pension, and  three  notices  of  a  delinquent  assessment  were 
sent  insured,  each  containing  a  copy  of  the  amended  by-law,  but 
none  of  them  mentioning  the  suspension  of  his  policy,  his 
remaining  silent  under  the  circumstances  did  not  indicate 
acquiesence  in  the  change,  especially  as  it  did  not  afiTect  the 
obligation  of  the  association  to  him. 

Enacting  suspension:  yot  })indina  on  insured.  Where  the 
by-laws  of  a  mutual  hail  insurance  association  at  the  time  of 
the  issuance  of  insured's  policy  made  no  provision  for  the 
suspension  of  policies  for  the  failure  to  meet  assessments, 
insured  was  not  bound  by  a  subsequent  amendment  thereof 
4  providing  for  such  suspension  though  he  agreed  to  be  gov- 
erned by  the  articles  of  incorporation  and  by-laws,  the  former 
of  which  expressly  conferred  power  to  enact  by-laws  on  the 
directors.  While  such  change  is  binding  as  to  benefits  derived 
from  mere  membership,  this  is  not  so  of  an  independent  con- 
tract made  with  the  association. 

Articles  op  incorporation  and  by-laws:  Are  part  of  insurance 
contract.    The  articles  of  incorporation  and  by-laws  in  mutual 

3  associations  entered  into  and  become  part  of  the  contract  with 
each  member. 

Intention  to  make  by-laws:    Notioe  of  unnecessary.    Notice  in  ad- 
vance to  each  member  of  a  muliial  association  of  the  inten- 
3    tion  of  the  board  to  exercise  the  power  expressly  conferred 
on  the  board  by  the  articles  of  incorporation  to  enact  by-laws 
is  unnecessary. 

Appeal  from  Clay  District  Court. — Hon.  F.  H.  Helsell, 

Judge. 


Tuesday,  January  28,  1902. 
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The  plaintiiBF  is  a  mutual  insurance  association,  having 
for  its  object  the  insurance  of  growing  crops  against  loss 
or  damage  by  hail.  Any  one  having  property  insured  there- 
by is  a  member,  and  is  entitled  to  one  vote  at  the  annual 
meeting  for  the  election  of  directors  on  the  first  Wedneiiday 
of  January  each  year.     The  management  is  in  charge  of 

nine  directors,  and  upon  them  is  conferred  the 
1  express  authority  "to  enact  by-laws,  regulations,  and 

rules,  levy  and  collect  assessments  to  pay  losses  and 
expenses,  and  to  perform  all  other  acts  for  the  efiicient  man- 
agement and  working  of  the  association.''  On  the  16th  day 
of  June,  1896,  it  issued  to  defendant  a  policy,  on  the 
back  of  which  were  printed  the  articles  of  incorporation  and 
by-laws,  covering  injury  to  his  crops  by  hail  for  five  years, 
and  based  on  an  application  containing  this  clause:  "I 
agree  to  pay  all  just  assessments,  and  to  be  governed  by 
the  articles  of  incorporation  and  by-laws  of  the  association. 
In  ciase  it  becomes  necessary  to  collect  an  assessment  by 
law,  I  agree  to  pay  a  reasonable  attorney's  fee.  Patrick 
Slattery,  Applicant  Dated  June  6,  1896."  At  that  time 
section  12  of  the  by-laws  read:  "When  an  assessment  is 
made,  the  secretary  shall  immediately  notify  by  mail  each 
member  of  his  share  of  the  assessment,  giving  a  list  of  the 
losses,  and  the  names  of  parties  sustaining  the  same;  and 
the  member  shall,  upon  receipt  of  said  notice,  remit  within 
thirty  days  to  the  secretary,  or  pay  to  the  collector  named 
in  the  notice,  the  amount  of  his  assessment ;  and  should  he 
fail  to  do  so  the  secretary  shall  give  him  second  notice 
by  registered  letter,  adding  a  penalty  of  twenty-five  cents. 
If  it  becomes  necessary  to  collect  by  suit  the  member  against 
whom  such  suit  is  commenced  shall  be  liable  for  all  costs 
and  attorney's  fees."  October  5,  1896,  the  board  of  direc- 
tors amended  the  above  by-law  by  striking  out  the  words 
by  "registered  letter"  in  the  eight  and  ninth  lines  of  said 
by-laws  as  printed  on  said  policy,  and  also  by  inserting  after 
the  word  "cents"  in  the  ninth    line    of    said    by-laws,  as 
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printed  on  said  policy,  the  words :  "If  any  member  fails  to 
pay  the  assessment  and  penalty  within  sixty  days  after  the 
date  of  the  first  notice,  the  secretary  shall,  by  registered 
letter,  demand  of  such  delinquent  member  the  assessment 
and  penalty,  together  with  the  additional  penalty  of  ten 
per  cent.,  and  it  may  by  civil  suit  be  collected  by  the  secre- 
tary on  behalf  of  the  company,  including  both  penalties  and 
assessment;  and  members  of  this  company  whose  assess- 
ments and  penalties  remain  delinquent  or  unpaid  after  sixty 
days  from  the  date  of  the  first  notice  shall  not  be  entitled 
to  recover  in  case  of  loss  during  such  delinquency."  This 
action  was  approved  at  the  annual  meeting  January  13, 
1897,  though  without  notice  to  the  defendant,  and  he  has 
never  assented  thereto.  October  14,  1897,  the  board  of  di- 
rectors levied  an  assessment  of  3  per  cent  of  the  full  value 
of  all  policies  in  force  July  29,  1897,  defendant's  portion 
($18)  of  which  he  had  due  notice  Xovcmber  1st  following. 
He  had  been  delinquent  for  the  previous  year,  and  paid  a 
note  executed  for  the  assessment  of  1896,  Xovember  29, 
1897.  On  January  i5,  1898,  demand  by  written  notice  was 
made  on  defendant  for  the  assessment  Again,  on  the  1st  of 
March  following,  defendant  was  notified  of  the  necessity 
of  paying  the  assessment,  with  penalties.  Each  of  the  these 
notices  was  in  accordance  with  the  by-laws,  and  each 
included  a  copy  of  by-law  12  as  amended.  On  June  30, 
July  13,  and  August  19,  1898,  the  defendant's  crops  were 
damaged  by  hail  in  the  sum  of  $400,  of  which  plaintiflp 
was  duly  notified,and  proofs  of  loss  furnished.  Suit  was 
begun  by  the  association  for  the  assessment,  with  penalties, 
and  by  way  of  counterclaim  the  defendant  demanded  the  in- 
demnity of  $400  for  damages  to  crops.  Both  claims  were 
allowed,  judgment  being  rendered  against  plain tiflF  for  the 
difference,  and  it  appeals. — Affirmed* 

Thos.  A,  Cheshire  for  appellant. 
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Cory  &  Bemis  for  appellee. 

Ladd,  C.  J. — Under  the  by-laws  as  they  were  when 

defendant  became  a  member  of  the  association,  there  was  no 

provision  for  the  suspension  of  the  policy  for  failure  to  pay 

an  assessment  duly  levied.     A  penalty  of  25  cents, 

2  merely,  was  imposed,  and  the  assessment  might  be 
recovered  by  suit     Thereafter,  and  long  before  the 

loss,  the  twelfth  by-law  was  amended  by  adding  thereto, 
''TSfembers  of  this  company  whose  assessments  and  penalties 
remain  delinquent  or  unpaid  after  60  days  from  the  date  of 
the  first  notice  shall  not  be  entitled  to  recover  in  case  of 
loss  during  such  delinquency.'^  An  assessment  to  pay  losses 
was  levied  in  October,  1897,  and  three  notices  of  it  sent 
to  the  insured.  Each  of  these  included  a  copy  of  the  by- 
law as  amended,  but  in  none  was  the  suspension  of  the 
policy  mejitioned.  As  then  forfeiture  thereunder  was  not 
<ilaimed,  he  could  not  be  expected  to  object  thereto;  and 
remaining  silent  under  the  circumstances  did  not  indicate 
acquiescence  in  the  change,  especially  as  it  did  not  affect 
the  obligation  of  the  association  to  him. 

II.     The  articles    of    incorporation    and    by-laws    in 

mutual  associations  enter  into  and    become    part    of    the 

contract  with  each  member.     Simeral  v.  Insurance  Co.,  18 

Iowa,  319;  Walsh  v.  Insurance  Co,,  30  Iowa,  133; 

3  Fitzgerald  v.  Association,  106  Iowa,   457 ;  Fee  v. 
Association,  110  Iowa,  271.     And  here  the  promise 

of  indemnity  is  predicated  on  an  express  promise  by  him  to 
be  governed  by  these  articles  and  by-laws.  The  authority 
of  the  board  of  directors  to  enact  by-laws  is  expressly  con- 
ferred, and  the  contention  that  each  member  of  the  associa- 
tion must  have  had  notice  of  the  purpose  of  exercising  this 
power  in  advance  is  utterly  untenable.  The  suspension  of 
the  policy  is  not  made  to  depend  on  notice  to  that  eflfect,  but 
upon  the  lapse  of  60  days  after  the  first  notice  of  the  assess- 
ment. 


Digitized  by 


Google 


414  Farmer's  Mut.  H.  A.  v.  Slattery.  [115  Iowa 

III.  The  sole  remaining  question  to  be  determined  is 
whether  the  insured  was  bound  by  the  change  in  the  by-law 
made  after  his  policy  was  issued.     The  case,  as  we  think,  is 

ruled  by  Sieverts  v.  Association,  95  Iowa,  710.  There 
4  the  assessment  was  payable  in  30  days  after  notice, 

but  a  delinquent  might  be  reinstated  upon  payment 
within  15  days  thereafter  by  adding  a  penalty  of  25  cents. 
After  the  certificate  was  issued  the  by-laws  were  so  changed 
as  to  add  to  the  condition  of  reinstatement  a  requirement 
that  the  member  then  be  in  good  health,  and  it  was  held 
that,  as  the  contract  had  not  so  provided,  the  change  in  the 
by-laws  could  not  have  a  retroactive  operation.  There  the 
change  might  have  had  the  effect  of  forfeiting  the  contract; 
here,  that  of  suspending  it.  In  principle  both  are  alike.  The 
same  doctrine  is  distinctly  declared  in  Hobhs  v.  Association, 
82  Iowa,  107.  See,  also,  Cames  v.  Association,  lOG  Iowa, 
281.  But  appellant  attempts  to  distinguish  the  case  at 
bar  from  these  in  that  the  insured  expressly  agreed  to  be 
governed  by  the  articles  of  incorporation  and  by-laws  of  the 
association,  the  former  of  which  expressely  conferred  upon 
the  board  of  directors  the  right  to  enact  by-laws.  As  already 
said,  the  articles  and  by-laws  in  force  when  the  policy  issued 
became  a  part  of  the  contract,  and  the  promise  to  be  bound 
by  them  added  nothing.  His  contract  was  governed  by 
them,  regardless  of  such  an  agreement.  Nor. is  it  material 
that  the  articles  empowered  the  directors  to  make  by-laws. 
Without  this  that  power  was  expressly  conferred  by  the 
statute.  Section  1698,  Code,  is  a  substantial  re-enactment 
of  section  1129  of  the  Code  of  1873,  authorizing  the  direc- 
tors "to  adopt  such  by-laws  and  regulations  not  inconsistent 
with  law  as  should  appear  to  them  for  the  regulation  and 
conduct  of  the  business."  But  without  this  statute  the  power 
to  enact  by-laws  is  generally  recognized  to  be  inherent  in 
all  corporations  aggregate,  including  incorporated  mutual 
associations.  Niblack,  Mutual  Benefit  Society,  section 
16;  3  Am.  &  Eng.  Enc.  Law,  1060.     It  was  exercised  in 
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both  Sieverts  and  Hobbs'  Cases,  and  the  right  not  ques- 
tioned. Indeed,  it  must  be  presumed  that  parties,  in  be- 
coming members  of  such  associations,  do  so  with  the  knowl- 
edge that  the  by-laws  and  even  the  articles  of  incorporation 
may  be  changed.  Supreme  Lodge  v.  Knight,  117  Ind.  489 
(20  K  E.  Kep.  479,  3  L.  R.  A.  409).  This  does  not 
prevent  them  from  contracting  with  reference  to  these  as 
they  exist  at  the  time  the  agreement  is  made.  There  is 
nothing  in  the  policy  indicating  that  articles  other  than 
those  in  force  when  it  was  issued  were  to  govern  the  rights 
of  the  parties.  Though  the  association  might  amend  its  by- 
laws, it  was  in  reference  to  those  in  existence,  and  not  to 
probable  amendments,  the  promise  of  defendant  had  refer- 
ence. Appellant  relies  on  Poulfney  v.  Bachman,  31  Hun, 
49;  Stohr  v.  Society,  82  Cal.  557  (22  Pac.  Rep.  1125); 
and  Fugure  v.  Society,  46  Vt  362.  But  in  each  of  these 
cases  the  benefits  conferred  depended  solely  on  membership, 
and  not  on  an  independent  contract  with  the  association. 
As  said,  Sieverts  v.  Association,  supra,  is  decisive.  Contra, 
see.  Supreme  Lodge  v.  Knight,  supra, — Affirmed. 


Davis  Gasoline  Engine  Works  Company  v.  J.  R.  Mc-      2^^A 
Hugh  and  H.  Rate.  nJo  47o| 

Chattel   Mortgages:        landlord's     lein:      Priorities.      A     chattel 
1    mortgage  executed  by  a  tenant  to  secure  the  purchase  price 

4  of  property,  immediately  on  acquiring  title  thereto,  is  a  prior 
lien  to  the  landlord's  claim  for  future  accruing  rent. 

Recording,    The  fact  that  the  mortgage  is  not  recorded  immediately 
on  its  execution  cannot  make  it  subject  to  the  claim  of  the 

5  landlord,  where  the  latter  does  not  change  his  situation  mean- 
while in  reliance  on  the  tenant's  ownership  of  the  property. 

Contracts:     pubchase:     Agreement  to  purchase,  ,  An  order  for  a 

gasoline  engine,  providing  that  the  buyer  should  pay  there- 

1    for  a  certain  sum,  payments  to  be  made  "when  engine  is  set 
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2  up,  running  and  meeting  your  (the  seller's)  claimB/'  etc.»  doea 
not  constitute  a  purchase,  but  is  a  mere  agreement  for  a  pur- 
chase on  certain  terms  to  be  performed  by  the  seller. 

CoNDiTiONAii  SALES.  A  conditional  sale  within  Code,  section  290o,. 
providing  that  no  sale  wherein  the  transfer  of  ownership  of 
personal  property  shall  be  made  to  depend  on  any  condition 
shall  be  valid  as  against  any  creditor  of  the  purchaser  who 

2  has  actual  possession  thereof,  without  notice,  unless  in  writ- 
ing and  acknowledged  and  recorded  the  same  as  chattel 
mortgages,  is  a  sale  to  take  effect  on  a  condition  to  be  per- 
formed by  the  purchaser. 

Same.    A  sale  on  approval,  after  condition  performed  by  the  seller, 

3  does  not  become  complete,  until  such  approval  by  the  buyer, 

4  though  he  is  given  custody  of  the  goods  before  that  time. 


Appeal  from  Johnson  District  Court. — Hon.  M.  J.  Wade, 

Judge. 

Tuesday,  January  28,  1902. 

^  Action  in  equity  to  foreclose  a  chattel  mortgage  exe- 
cuted by  defendant  McHugh,  and  securing  his  two  promis- 
sory notes.  Defendant  Eate  claims  a  prior  lien  upon  the 
property  described  in  the  mortgage,  under  a  claim  for 
rent  There  was  a  trial  to  court,  and  judgment  and  decree 
for  plaintiff.     Defendant  Rate  appeals. — Affirmed. 

W.  F.  Murphy  for  appellant 

G.  W.  Swords  and  /.  /.  Ney  for  appellee. 

Waterman,  J. — The  case  was  tried  on  an  agreed 
statement  of  facts,  which  we  abridge  as  follows:  Defend- 
ant Eate  was  the  owner  of  certain  real  estate  in  Iowa  City, 
which  he  leased  by  Avritten  instrument  to  his  co-defendant 
on  January  17,  1900,  for  a  term  of  five  years,  at 
1  an   annual  rental  of   $210,   payable    quarterly    in 

advance.     The  first  quarter's  rent  was  paid  on  the 
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execution  of  the  instrument.  On  the  seventh  day  of  Janu- 
ary, 1900,  McHugh  gave  to  plaintiff  a  written  order  for 
the  property  in  dispute, — a  gasoline  engine.  This  order 
provides  that  McHugh  will  pay  therefor  the  sum  of  $370, 
— one-half  in  cash,  and  the  remainder  in  two  equal  promis- 
sory notes,  which  were  to  be  secured  by  mortgage  on  the 
property  so  ordered ;  the  payments  to  be  made  "when  engine 
is  set  up,  running,  and  meeting  your  claims."  Plaintiff 
was  to  send  a  man  at  its  expense  to  "start  engine."  It  was 
also  provided  that  title  was  not  to  pass  to  McHugh  until 
the  conditions  of  the  order  had  been  fully  complied  with, 
and  the  notes  paid.  In  pursuance  of  this  order  the  engine 
was  shipped  by  plaintiff  to  McHugh,  and  on  its  arrival  in 
Iowa  City  on  the  third  day  of  February,  1900,  it  was  taken 
at  the  latter's  instance  upon  the  leased  premises.  On  the 
twelfth  day  of  that  month  plaintiff  sent  a  man  to  Iowa 
City,  who  set  the  engine  up,  caused  it  to  run  satisfactorily, 
and  on  the  same  day  took  from  McHugh  the  notes  and  moi-t- 
gage  in  suit.  The  landlord's  claim  is  that  he  has  a  lien  for 
future  accruing  rent  superior  to  plaintiff's  mortgage,  be- 
cause the  title  to  the  engine  passed  to  McHugh  on  the  third 
day  of  February,  when  the  property  was  received  by  him ;  it 
being  at  that  time  placed  on  the  demised  premises. 

Considerable  argument  is  devoted  to  the  question  of 

conditional  sales,  and  the  effect  of  the  statute  upon  them. 

We  need  not  go  into  this  subject     In  our  view,  this  order 

did  not  constitute  a  purchase.     It  was  only  an  agree- 

2  ment  for  a  purchase  upon  certain  terms  first  to  be 
performed  by  the  vendor.      A  conditional  sale,   as 

contemplated  in  the  statute   (Code,  section  2905),  is  one 

which  is  to  take  effect  upon  the  performance  of  a  condition 

by  the  vendee.     Under  this  order  McHugh  was  to  purchase 

after  the  machine  was  was  set  up,  running,  and  meet- 

3  ing  plaintiff's  claims.    He  was  liable  for  nothing  un- 
til these  terms  had  been  complied  with,   and  until 
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he  became  liable  for  tbe  purchase  price  there  was  no  contract 
of  sale.  See  Bentley  v.  Snyder,  101  Iowa,  1.  The  follow- 
ing is  the  rule  laid  down  in  McClung  v.  Kelley,  21  Iowa, 
509,  and  which  we  think  controls  the  case  at  bar :  'Troperty 
does  not  pass  absolutely  unless  the  sale  is  completed;  and 
it  is  not  completed  until  the  happening  of  any  event  ex- 
pressly provided  for,  or  so  long  as  anything  remains  to  be 
done  [by  the  vendor]  to  the  thing  sold  to  put  it  into  a  con- 
dition for  sale  or  to  identify  it"  This  is  the  general  rule. 
There  are  exceptions  where  it  is  shown  the  intention  was 
to  have  title  pass  at  once.  For  the  question  of  delivery  and 
acceptance  is  largely  one  of  intent.  Welch  v.  Spies,  103 
Iowa,  389.  But  there  is>  no  showing  in  this  case  which 
places  it  among  the  exceptions  to  the  rule.  Neither  does 
this  rule  apply  in  cases  of  actual  delivery  and  acceptance 
of  the  thing  sold.  But,  as  we  shall  attempt  to  show  further 
on,  that  state  of  affairs  is  not  to  be  found  in  this  case.  An 
expressed  event  was  to  happen  here  before  there  was  a  sale. 
The  engine  was  to  be  made  to  run  satisfactorily.  Something 
remained  to  be  done  by  the  vendor  to  the  thine^  sold  before 
title  passed  to  McHugh  and  he  became  liable  for  the  price. 
The  engine  was  to  be  set  up  by  plaintiff.  This  is 
according  to  the  construction  given  by  the  parties  to 
the  contract,  as  shown  in  the  agreed  statement  of  facts. 
These  terms  were  fulfilled  on  the  twelfth  day  of  February, 
and,  although  McHugh  had  the  custody  of  the  property 
before,  we  do  not  think  delivery  was  made  until  that  day, 
Allis  V,  Voigt,  90  Mich.  125  (51  K  W.  Kep.  190).  The 
principles  announced  in  that  case  would^  indicate  that,  under 
a  contract  such  as  we  are  construing,  plaintiff  would  have 
the  sole  responsibility  of  transporting  and  setting  up  the 
engine.  This  was  a  sale  on  approval  after  condition  per- 
formed by  the  vendor,  and  did  not  become  complete  until 
such  approval  by  the  buyer,  although  he  was  given  custody 
of  the  subject  of  the  contract  before  that  time.  Piano  Mfg. 
Co.  V.  Ellis,  68  Mich.  101  (  35  K  W.  Kep.  841)  ;  Wood 
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Machine  Co.  v.  Smith,  50  Mich.  565  (15  N.  W.  Rep.  906) ; 
Exhaust  Ventilator  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co. 
66  Wis.  218  (28  K  W.  Eep.  343).     Manual  custody  of  a 

thing  .sold  may  be  given  without  transferring  pos- 
4  session.     Morse  v.  Railway  Co.,  73  Iowa,  226,  230. 

We  have,  then,  this  condition  of  things:  Title  to 
the  engine  did  not  pass  to  McHugh  until  February  12, 
1900,  after  test  made  by  the  vendor,  and  at  once  the  notes 
and  mortgage  in  question  were  executed.  Of  course  the 
physical  act  of  executing  the  mortgage  occupied  a  brief 
space  of  time,  and  it  is  contended  that  in  this  interval  the 
landlord's  lien  attached.  But  we  think  the  acceptance  of 
the  property  and  the  making  of  the  mortgage  must  be 
deemed  one  transaction.  It  is  a  well  known  rule  that  a 
widow's  dower  is  subject  to  a  mortgage  for  purchase  money 
executed  by  her  husband.  Thomas  i.  Hanson,  44  Iowa, 
651,  and  cases  therein  cited.  These  cases  go  upon  the 
theory  that  in  contemplation  of  law  no  time  intervenes 
between  the  taking  of  the  deed  and  the  making  of  the  mort- 
gage, because  both  instruments  are  regarded  as  constituting 
a  single  transaction.  Plaintiff  was  oliged  to  take  this  engine 
upon  the  leased  premises  in  order  to  fulfill  his  contract. 
It  would  be  most  unjust  to  say  that  he  forfeited  his  prop- 
erty merely  by  so  doing.  The  cases  cited  by  appellant  do 
not  seem  to  us  to  be  in  point  The  one  most  relied  upon 
is  Thorpe  v.  Fowler,  57  Iowa,  541.  In  that  case,  as  here, 
the  contest  was  between  the  mortgagee  and  a  landlord ;  but 
there  the  mortgagee  had  sold  and  delivered  the  property  to 
the  tenant,  who  placed  it  upon  the  leased  premises,  and 
kept  it  there  nine  months  before  executing  the  mortgage. 
What  is  said  in  the  opinion  as  to  the  effect  of  the  statute 
governing  conditional  sales  is  of  no  moment  in  the  present 
case,  for  we  do  not  rest  our  conclusion  on  that  provision. 

II.     The  mortgage,  while   mad?   on   the    twelfth   day 
of  February,  was  not  recorded  until  two  days  thereafter. 
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Defendant  does  not,"  in  argument^  claim  that  any  right  of 
the  landlord  against  it  attached  in  this  interval.    We 
5  might,    therefore,   pass  the  matter  without  notice. 

But  it  is  proper  for  us  to  say  that  no  such  claim,  if 
made,  would  have  support  in  the  law.  The  landlord  did  not 
change  his  situation  during  the  time  the  mortgage  was  with- 
held from  record.  He  put  himself  in  no  worse  position  in 
reliance  upon  the  tenant's  owemship  of  the  engine,  and 
therefore  gained  no  rights  because  of  the  delay.  Rand  v. 
Barrett,  66  Iowa,  731.  The  conclusion  we  reach  relieves  us 
of  the  necessity  of  passing  upon  some  questions  raised  by 
appellee  as  to  the  sufficiency  of  the  record  before  us. 

The  judgment  of  the  district  court  is  correct,  and  it 

is  AFFIRMED. 


|i43    ^         E.  C.  Spinney,  Appellant,  v.  W.  G.  Halliday  and  Jessie 
K.  Halliday  and  Four  other  Cases. 

Trial  De  Novo:  transcript  of  evidence:  Must  be  filed  within  six 
months  after  decree.  CJode,  section  3675,  declaring  that  In  all 
appealable  actions  the  parties  are  entitled  to  have  the  whole 
1  proceedings  reported,  which  report,  when  certified  by  the  Judge, 
shall  constitute  a  bill  of  exceptions,  does  not  change  the  re- 
quirement of  section  3652  that  in  equitable  actions  the  long- 
hand extension  of  the  evidence  shall  be  filed  and  certified  by 
the  Judge  within  six  months. 

Assignments  of  error  on  taking  of  testimony  not  aixowed.    Under 

Code,  section  3652,  providing  that  appeals  in  equitable  actions 

3    shall  be  tried  de  novo,  the  appellant  in  such  an  action  cannot 

make  assignments  of  error  in  the  admission  or  rejection  of 

evidence,  and  have  them   considered  as  in  an  action  at  law. 

Certification  of  transcript:    Shorthand    report  made  by  <issistant 
reporter.     Where  the   shorthand   notes  of  the  evidence   were 

1  taken  by  the  assistant  official  reporter,  a  certification  of  the 
longhand  extension  by  the  official  reporter  is  not  a  compliance 

2  within  section  3749,  providing  that  in  equitable  actions  the 
evidence  may  be  taken  by  any  one  appointed  by  the  Judge,  and 
the  report  certified  by  such  reporter. 
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Appeal  from  Lee  District   Court. — Hon.   H.   Bank,   Jr., 

Judge. 

Tuesday,  January  28,  1902. 

Action  in  equity  to  recover  judgment  on  notes  exe- 
cuted by  defendants  in  this  and  the  other  four  cases  sub- 
mitted with  it,  to  the  National  Home  Building  &  Loan  As- 
sociation of  Bloom ington.  111.,  and  transferred  to  plaintiff, 
and  to  foreclose  mortgages  given  to  secure  payment  thereof. 
Judgment  in  each  case  was  rendered  for  the  defendant,  and 
the  plaintiff  in  each  case  appeals.  Motion  to  dismiss. — 
Sustained, 

Dudley  &  Coffin  for  appellant. 

Hamilton  &  Hamilton  and  T.  P,  Snyder,  for  appellees. 

McClain,  J. — The  case  is  now  before  us  on  the  ques- 
tion whether  the  evidence  has  been  so  preserved  that  appel- 
lant may  have  a  trial  de  novo,  and,  while  it  is  not  usual 
to  file  written  opinions  giving  reasons  for  rulings  on  motions 
with  respect  to  the  record,  it  is  thought  that  the  questions 
here  involved  are  such  that  our  reasons  ought  to  be  stated. 
On  the  trial  of  the  case  the  evidence  was  taken  down 
in  shorthand  by  "  I.  A.  West,  assistant  to  official  reporter," 
and  the  notes  were  certified  by  him  and  by  the  trial  judge. 

But  the  longhand  transcript  of  the  notes,  which 
1  was    filed    within    six    months,    was    certified    to 

by  "Charles  J.  Smith,  official  reporter."  After 
the  expiration  of  six  months  this  transcript  was  certified  by 
I.  A.  West.  The  first  question  argued  is  as  to  whether  it 
is  essential,  in  order  to  secure  a  trial  de  novo  in  an  equity 
case,  that  the  longhand  transcript  or  translation  of  the  notes 
Ijc  filed  within  six  months;  it  being  contended  that  Code, 
section  3652,  with  reference  to  taking  down  evidence  in 
writing  in  equity  causes,  is  sufficiently  complied  with  when 
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tbe  shorthand  notes  are  duly  certified  by  the  reporter  and 
the  trial  judge.  There  is  no  question  but  that,  prior  to  the 
adoption  of  the  Code  of  1897,  it  was  essential  that  the  trans- 
lation of  the  notes  be  filed  within  six  months ;  but  it  is  ar- 
gued that  the  language  used  in  Code,  section  3675,  relat- 
ing to  the  reporting  of  the  evidence  in  ordinary  or  equitable 
proceedings,  authorizes  a  different  construction.  The  point 
has  already  been  decided,  however,  in  Dwyer  v.  Rock,  115 
Iowa,  post,  where  we  hold  that  the  construction  to  be  put 
upon  Code,  section  3652,  is  not  affected  by  the  language 
of  Code,  section  3675,  and  that  it  is  still  necessary,  in  order 
to  secure  a  trial  de  novo,  that  the  translation  of  the  notes 
be  filed  within  six  months.  The  cases  on  the  subject  are 
referred  to  in  the  opinion  in  that  case  and  they  need  not  be 
again  cited. 

But  the  further  question  is  now  presented  as  to  whether 
the  certificate  to  the  translation  may  be  made  by  the  oflScial 
reporter  when  it  appears  that  he  was  not  the  reporter  who 

took  down  the  evidence  on  the  trial  and  certified  to 
2  the  shorthand  notes.     While  the  Code  provides  for 

the  appointment  of  official  reporters  (Code,  sections 
245,  246),  yet  section  3652,  relating  to  the  trial  of 
equitable  causes,  does  not  require  that  the  evidence  in  such 
cases  be  taken  down  by  the  official  reporter;  and  in  Code, 
section  3749,  it  is  said  that  "in  equitable  actions  triable  de 
novo  on  appeal  no  bill  of  exceptions  shall  be  necessary,  nor 
in  other  actions  in  which  all  the  proceedings  are  under  the 
direction  of  the  court  taken  in  writing  or  shorthand  by  the 
regular  court  reporter  or  any  one  appointed  by  the  court 
or  judge  for  the  purpose  and  embodied  in  the  report  by 
such  reporter  certified  by  him  and  the  court  or  judge  in 
the  manner  provided  in  this  chapter  for  making  and  cer- 
tifying such  report."  While  by  Code,  section  3675,  it  is  pro- 
vided that  any  party  shall  be  entitled  to  have  reported  the 
whole  proceedings  upon  the  trial  or  hearing,  and  it  is  speci- 
fied at  length  what  matter  shall  be  reported,  it  does  not 
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appear  that  the  provisions  of  that  section  have  specific  refer- 
ence to  the  action  of  the  oflScial' reporter  only;  but,  on  the 
contrary,  it  is  to  be  understood,  we  think,  that  they  are  ap- 
plicable as  well  to  any  person  properly  designated  by  the 
court  to  take  down  the  proceedings.  It  certainly  must  be 
true  that  the  certificate  to  the  shorthand  notes  is  to  be  made 
by  the  person  who  actually  takes  down  the  proceedings 
under  the  direction  of  the  court;  and  the  question  now  is 
whether  the  translation  of  the  notes  must  be  certified  by  the 
reporter  who  makes  the  notes,  or  may  be  certified  by  the 
oflScial  reporter,  who  did  not  actually  act  as  the  reporter 
on  the  trial  of  the  case.  We  are  asked  to  take  judicial 
notice  of  the  fact  that,  if 'the  system  of  shorthand  used  by 
two  reporters  is  the  same,  the  notes  of  one  may  be  read 
by  the  other,  and  the  latter  can  properly  translate  and  cer- 
tify to  the  translation  of  notes  made  by  the  former,  but  we 
do  not  think  that  we  have  any  authority  for  this  assumption ; 
nor  does  it  appear  in  this  case  that  the  system  of  shorthand 
employed  by  the  reporter  who  took  down  the  notes  of  the 
proceedings  was  the  same  as  that  usually  employed  and 
understood  by  the  ofl&cial  reporter.  We  have  here  simply 
the  case  of  one  reporter  certifying  to  the  translation  of  the 
notes  of  another  reporter,  and  this,  we  hold,  is  not  the  cer- 
tificate contemplated  by  law.  We  have  held  that  a  judge 
other  than  the  one  who  tried  the  case  cannot  certify  to  the 
evidence  (Burnett  v.  Loughridge,  87  Iowa,  324,  327),  and 
we  think  that  the  same  principle  is  applicable  to  the  re- 
porter. Inconvenience  may,  indeed,  arise  through  inabil- 
ity to  secure  a  certified  translation  by  the  reporter  who  took 
down  the  testimony  in  shorthand;  but  it  is  probable  that 
where  it  is  impossible,  by  reason  of  the  death  of  the  trial 
judge  or  of  the  reporter,  or  other  unavoidable  casualty,  to 
present  the  evidence  to  this  court  in  such  form  as  to  secure 
a  trial  de  novo,  a  new  trial  may  be  had  on  proper  showing. 
Eume  V.  Bowie,  148  U.  S.  245  (13  Sup.  Ct  Kep.  582, 
37  L.  Ed.  438)  ;  German  Ins.  Co.  v.  Manning,  100  Fed. 
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Rep.  581 ;  Manning  v.  German  Ins.  Co,,  46  C.  C.  A.  144- 
But  whatever  the  inconvenience  or  delay  may  be,  we  do  not 
feel  justified  in  adopting  a  rule  which  will  obviate  the  neces- 
sity of  a  certified  translation  by  the  very  person  w^ho  alone 
can  be  presumed  to  be  competent  to  make  a  correct  transla- 
tion of  the  notes  as  taken  down. 

Appellant  asks  that,  if  the  record  be  such  that  we  can- 
not try  this  case  de  novo,  the  evidence  may  nevertheless  be 
allowed  to  stand  in  the  record  for  the  purpose  of  passing 
upon  an  assignment  of  errors  as  in  a  law  case.  But  con- 
ceding that  it  is  not  necessary,  where  a  case  is  presented 
here  for  determiiiation  on  an  assignment  of  errors,  that  the 
translation  of  the  notes  of  the  proceedings  be  certified  w^ith- 
in  six  months,  and  that  there  is  now  a  properly  certified 

translation,  on  which  appellant's  abstract  is  based, 
3  yet  we  cannot  assent  to  the  proposition  that  in  ap 

equity  case  the  appellant  may  make  assignments  of 
error  in  rulings  on  the  admission  or  rejection  of  evidence, 
and  have  them  considered  as  in  an  action  at  law.  We  have 
held  that  rulings  on  motion  and  demurrers  attacking  the 
pleadings  in  an  equity  cause  may  be,  and,  to  secure  review 
on  appeal,  must  be,  presented  by  assignments  of  error,  as 
in  a  law  case ;  but  the  court  is  required  to  determine  before- 
hand whether  the  case  is  to  be  tried  in  equity  or  at  law,  and 
the  methods  of  trial  in  the  two  instances  are  distinctly  dif- 
ferent, as  are  also  the  methods  of  review  on  appeal.  In 
an  equity  case  the  trial  in  this  court  is  to  be  de  novo  on 
the  evidence  properly  preserved  (Code,  section  3652),  and 
there  is  no  authority  either  in  the  statiitory  provisions  or 
the  decisions  of  this  court  for  passing  upon  rulings  on  the 
evidence  in  response  to  assignments  of  error.  Smith  v. 
Wellslager,  105  Iowa,  140.  As  the  assignments  which  ap- 
pellant has  made  in  his  amended  abstract  relate  entirely  to 
rulings  during  the  trial  with  reference  to  the  admission 
of  evidence,  and  to  the  sufficiency  of  the  evidence  to  sustain 
tlie  decree,   and  not  to  rulings  made   preliminary   to   the 
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trial  on  questions  relating  to  the  pleadings,  such  assignments 
cannot  be  considered,  and  the  motion  of  appellees  to  strike 
appellant's  abstract  which  contains  his  assignments  of  error 
must  be  sustained.  The  result  is  that  the  evidence  is  stricken 
from  appellant's  abstract,  and  appellant's  amended  abstract, 
embodying  an  assignment  of  errors,  is  stricken  from  the 
files. — Motions  sustained. 


X.  P.  Shaulis  v.  W.  E.  Buxton  et  al..  Appellants. 

Notes:  illegal  consideration:  Jury  question.  In  an  action  on  a 
note,  the  defense  was  that  it  was  given  to  compromise  a  prose- 
cution toT  seduction;  and  it  was  shown  that,  during  the  trial 
of  the  prosecution  by  the  payee  against  the  maker  (there  be- 
ing at  the  time  a  civil  suic  also  pending)  negotiations  toward 
a  settlement  were  commenced  which  resulted  in  defendant's 
executing  the  note,  together  with  a  certain  agreement,  and  that 
the  prosecution  was  dismissed.     The  agreement  recited  that, 

1  in  consideration  of  a  sum  equal  to  che  note,  the  prosecutrix 
acknowledged  complete  satisfaction  of  the  claim  made  "in  this 

2  action,"  and  discharged  the  defendant  and  accused  from 
all  liability  as  father  of  the  child  with  which  plaintiff  was 
pregnant,  and  from  all  liability  from  the  state  and  county 
which  might  arise  from  such  pregnancy.  Prosecutrix  in  the 
seduction  case  testified  that  she  did  not  agree  to  settle  the 
criminal  case,  while  defendant's  evidence  tended  to  show  that 
that  was  the  sole  consideration  for  the  note.  Held,  that  the 
agreement,  together  with  the  presumption  of  a  valid  considera- 
tion, was  suflacient  to  justify  submitting  to  the  jury  the  ques- 
tion whether  the  note  was  given  to  compromise  the  criminal 
case. 

8ame,  Where  in  an  action  on  a  note  indorsed  by  the  payee  to 
plaintiff  the  defense  was  that  it  was  given  to  compromise  a 
criminal  prosecution,  and  that  plaintiff  had  notice  of  such 
infirmity,  and  plaintiff  testified  that  he  was  present  during  the 
negotiations  leading  up  to  the  giving  of  the  note  and  that 
4  nothing  was  said  about  'the  criminal  prosecution,  though  on 
his  cross-examination  it  appeared  that  he  had  some  knowledge 
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of  an  agreement  to  settle  the  criminal  case,  the  testimony  of 
plaintiff,  together  with  the  presumption  of  legalicy  of  consid- 
eration, warranted  a  submission  of  the  issue  to  the  jury. 

Burden  of  pboof.    The  burden  of  showing  illegality  of  consideration 
3    was  on  defendant 

Plea,  pboof  and  ci^abge:  Harmless  error.  Where  in  an  action  on 
a  note  indorsed  by  the  payee  to  plaintifT,  the  defense  was  that 
it  was  given  to  compromise  a  criminal  prosecution,  and  the 
answer  of  the  defendant  had  admitted  that  before  maturity  the 
payee  assigned  the  note  co  plaintiff,  but  denied  that  plaintiff 
5  paid  a  consideration  for  the  same,  and  defendant  introduced  no 
evidence  tending  to  rebut  the  presumption  of  consideration  aris- 
ing from  the  indorsement  and  possession  by  plaintiff,  and  the 
court  charged  that  defendant  admitted  that  plaintiff  bought 
the  note  before  it  became  due,  while  defendant's  denial  of  want 
of  consideration  probably  neutralized  the  admission  as  to  the 
notes  having  been  assigned,  the  instruction  was  not  erroneous, 
in  view  of  the  lack  of  evidence  'co  rebut  the  presumption. 

Appeal  from  Blackhawk  District  Court, — Hon.  A.  S.  Blair, 

Judge.  ^ 

Tuesday,  January  28,  1902. 

Action  at  law  on  a  promissory  note.  Defendants 
.  pleaded  that  the  note  was  given  in  compromise  of  a  criminal 
action,  and  that  part  of  the  consideration  therefor  consisted 
of  an  agreement  not  to  prosecute  defendant  W.  E.  Buxton 
for  the  crime  of  seduction.  Trial  to  a  jury,  verdict  and  judg- 
ment for  plaintiff,   and  defendants  appeal. — Affirmed. 

Edwards  &  Longley  for  appellants. 

Courtright  &  Arbuckle  for  appellqe. 

Deemer,  J. — The  note  on  which  the  action  is  predi- 
cated was  given  to  EflSe  Shaulis.  Plaintiff  claims  to  be  an 
innocent  holder  thereof  for  value  and  before  maturity.  This 

is  denied  by  defendants,  and  they  also  pleaded 
1  illegality  of   consideration,    as   before   stated.      On 

October  10,  1895,  there  was  pending  in  the  district 
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court  of  Blawhawk  county  an  action  at  law  wherein  Effie 
Shaulis  was  plaintiff,  and  defendant  W.  E.  Buxton  was  de- 
fendant, in  which  plaintiff  therein  sought  to  recover  dam- 
ages from  defendant  for  an  allied  seduction.     At  the  same 
time  an  indictment  was  pending  against  said  defendant  for 
the  crime  of  seduction.     The  state  was  represented  in  the 
criminal  action  by  Geo.  W.  Dawson,  county  attorney,  assisted 
by  E.  A.  Dawson;  and  Geo.  W.  was  also  plaintiff's  attor- 
ney in  the  civil  suit     The  criminal  case  came  on  for  trial, 
and  after  a  jury  was  impaneled,  and  statements  of  the  case 
made,  negotiations  looking  to  a  settlement  were  commenced, 
and  the  case  was  postponed  until  the  next  day,  when  the 
court,  after  learning  of  what  had  been  done  in  the  interim, 
directed  the  jury  to  return  a  verdict  of  not  guilty.     It  ap- 
pears thaj  the  aforesaid  negotiations  resulted  in  defendant's 
executing  the  note  in  suit,  together  with  an  agreement  of 
which  the  following  is  a  true  copy :     "For  and  in.  consid- 
eration of  the  sum  of  six  hundred  dollars  to  me  in  hand 
paid,  the  receipt  whereof  is  acknowledged,  I,  Effie  Shaulis, 
the  above  plaintiff  named,  do  hereby  acknowledge  full,  ade- 
quate, and  complete  satisfaction  and  payment  of  the  claim 
made  in  this  action,  and  discharge  and  release  the  said  Wil- 
liam Buxton  from  any  and  all  liability  upon  any  and  all 
claims  in  this  action.     And  in  consideration  of  said  sum  of 
money  to  me  paid  as  aforesaid,  I  hereby  settle  and  discharge 
and  forever  release  the  said  William  Buxton  and  Thomas 
Buxton  from  any  and  all  liability,  charge,  or  claim  which 
I  have  or  may  hereafter  have  against  them,  or  either  of 
them,  as  the  putative  father  of  the  child  with  which  I  am 
now  pregnant,  and  do  hereby  release  and  discharge  the  said 
William  Buxton  from  any  and  all  liability  to  the  state  of 
Iowa  and  county  of  Blackhawk  which  may  now  or  hereafter 
exist  against  either  of  them  in  an  action  of  bastardy  or  other 
proceedings  arising  because  of  my  now  being  pregnant ;  and 
if  any  action  or  proceeding  is  hereafter  commenced  against 
either  of  them  because  of  such  child  being  born,  by  the 
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state  or  county,  this  stipulation  shall  be  a  dismissal  thereof. 
Effie  Shaulis,     Plaintiff." 

Defendants  contend  that  the  evidence  shows  without 
dispute  that  a  part  of  the  consideration  for  the  note  in  suit 
was  an  agreement  to  compromise  and  compound  the  crim- 
inal action,  and  that  the  court  should  have  sustained 
2  their  motion  for  a  directed  verdict.     This  conten- 

tion involves  a  consideration  of  two  propositions: 
First.  Does  the  uncontradicted  evidence  show  that,  as  a 
part  of  the  consideration  for  the  note,  EflBe  Shaulis,  or  her 
agent,  agreed  to  compromise  and  compound  the  criminal 
action  ?  Second.  Does  it  also  show  that  plaintiff  was  not 
a  good  faith  purchaser  of  the  note,  for  value,  and  before 
maturity  ? 

Defendants  offered  evidence  te  show  not  only  that 
part  of  the  consideration  of  the  note  was  an  agreement  to 
compound  the  criminal  case,  but  that  this  was  the  sole  in- 
ducement for  the  giving  of  the  note.  On  the  other  side 
there  was  the  written  agreement  te  which  we  have  referred, 
and  testimony  from  plaintiff  te  the  effect  that  she  did  not 
agree  te  settle  the  criminal  case,  and  from  her  father  to 
the  same  effect.  True,  this  evidence  was  somewhat  shaken 
by  cross-examination,  but  the  weight  thereof  was  for  the 
jury.  It  is  claimed,  however,  that  the  agreement  was  made 
with  E.  A.  Dawson,  and  that  whatever  he  did  was  binding  on 
Effie  Shaulis,  although  she  may  have  had  no  knowledge 
thereof.  Both  plaintiff  and  his  daughter  Effie  testified  that 
Geo.  W.  Dawson  was  the  only  attorney  authorized  to  repre- 
sent them,  that  their  talk  of  a  settlement  was  wath  him 
alone,  and  that  there  was  no  agreement  to  compound  the 
criminal  case.  The  agency  of  E.  A.  Dawson  is  not  sufficient- 
ly established.  But  the  court  instructed,  in  effect,  that  if 
E.  A.  Dawson  procured  the  note,  and  Effie  Shaulis  accepted 
the  same,  then  whatever  he  did  was  binding  on  her,  and  he 
would,  in  law,  be  her  agent  This  instruction,  whether  right 
or  wrong,  must  be  accepted  as  the  law  of  the  case.     But  for 
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the  written  agreement  which  we  have  set  out,  it  may  be 
that  the  evidence  under  this  instruction  was  such  as  to 
demand  a  finding  from  the  jury  that  the  note  was  tainted 
with  illegality,  and  should  not  be  enforced  unless  in  the 
hands  of  a  purchaser  for  value.  But  we  think  this  agree- 
ment, phis  the  presumption  of  a  valid  consideration,  was 
sufficient  to  justify  the  court  in  submitting  the  first 

3  proposition  to  the  jury.      The  burden,   it  must  be 
remembered,  was  on  the  defendants   on    this    issue. 

Plaintiff's  case  was  aided,  not  only  by  a  presumption  of 
law,  but  by  a  presumption  of  fact;  and  this  presumption 
stood  as  so  much  evidence,  the  weight  of  which,  however,  was 
for  the  jury. 

II.  As  to  the  second  point,  plaintiff  was  not  only 
aided  by  a  presumption,  but  he  distinctly  testified  that  he 
acquired  the  note  for  value,  before  maturity,  and  without 
knowledge  or  notice  of  any  infirmity  therein.  Defendants 
say  he  made  no  inquiry  regarding  the  circumstances  under 
which  the  note  was  given,  and  therefore  is  not  an  innocent 

holder.     True,   he  does  not  say  he  made  inquiry; 

4  but  he  does  testify  that  he  was  present  during  most 
of  the  negotiations,  and  had  several  talks  w-ith  Geo. 

W.  Dawson,  who,  he  claimed,  solely  represented  his  daugh- 
ter, and  that  nothing  was  said  about  the  criminal  case. 
True,  his  cross-examinations  indicated  that  he  had  knowl- 
edge of  the  agreement  to  settle  the  criminal  case,  but  the 
weight  of  his  evidence,  as  a  whole,  was  for  the  jury.  There 
was  no  error  in  submitting  this  issue. 

III.  The  court,  in  stating  the  issues,  said,  ^^Defend- 
ants  admit  that  the  plaintiff  bought  said  note  before  it  became 
due."     This  was   an  inaccurate  statement.     In   a   second 

amendment  to  the  answer,  defendants  admitted  "that 

5  after  the  execution  and  delivery  of  the  note  sued  on, 
and   before   maturity,    Effie    Shaulis    assigned    said 

note  to  plaintiff  and  admit  that  said  assignment  was  in 
writing,  and  indorsed  on  the  back  of  said  note,  as  alleged 
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in  plaintiff's  petition,  but  denying  that  plaintiff  paid  a 
valuable  consideration  for  said  note/'  etc.  The  note  was 
negotiable  in  form,  and  was  indorsed  in  blank  by  EflSe 
Shaulis.  It  was  shown  to  be  in  the  possession  of  the  plain- 
tiff at  the  time  of  the  trial.  Under  these  facts,  the  presump- 
tion arises  that  it  was  purchased  by  plaintiff  for  value  and 
before  maturity;  in  other  words,  that  he  "bought  it  before 
it  became  due."  Lathrop  v.  Donaldson,  22  Iowa,  234; 
Kelley  v.  Ford,  4  Iowa,  140.  The  term  "assignment"  is  not 
a  proper  one  to  use  in  this  connection.  While  it  may  be 
that  the  defendants'  denial  of  want  of  consideration  for  the 
transfer  neutralized  the  admission  previously  made,  yet,  as 
they  introduced  no  evidence  tending  to  rebut  the  presump- 
tion of  consideration  arising  from  the  indorsement  and  pos- 
session of  the  note,  there  was  no  prejudicial  error  in 
the  court's  instruction  regarding  the  issues  in  the  case.  The 
sole  proposition  relied  on  by  defendants  in  this  connection 
is  that  plaintiff  had  notice  or  knowledge  of  the  infirmities 
inhering  in  the  note. 

IV.  No  criticism  is  made  of  the  other  instructions, 
except  that  there  is  no  evidence  on  which  to  base  them; 
hence  we  do  not  discuss  the  rules  of  law  announced  therein. 

No  prejudicial  error  appears,  and  the  judgment  is  ap- 

FIRMED. 


In  re  Estate  of  Alice  Goldthorp^  Deceased.     John  R. 

GPLDTHORP    AND    SaRAH    J.     GoLDTHORP,     propOUeutS, 

and  C.  H.  Eighmey,  Executor,  Appellees,  v.  Edward 
GoLDTHORP,  Contestant,  Appellant. 

Will  Contests:    evidence:     Burden  of  proof.    Proponents  not  hav 
ing  been  present  when  the  will  was  made,  and  having  had  no 
5    fiduciary  relations  with  testatrix,  the  burden  of  proof  remains 
with  contestant  throughout  the  trial. 

:Same,    Proponents  of  a  will  in  a  contest  thereof,  have  only,  in  the 
7    first  instance,  to  show  execution  thereof. 


Digitized  by 


Google 


Jan.  1902]        '     Goldthorp  v.  Goldtiiorp.  431 

Same.    Proponents  of  a  will  have  not  the  burden  in  a  concest  there- 
6    of  of  showing  that  testatrix  had  suflElcient  mental  capacity  to 

8  make  it 

Declarations  of  decedent:  Jury  question.  While  declarations  of 
testator  chat  a  contestant  had  choked  her  are  not  evidence  of 
the  fact,  they  are  proper  to  go  to  the  jury  in  connection  with  all 
3  the  other  facts  and  circumstances  in  the  case,  it  being  a  mate- 
rial inquiry  whether  such  statements  of  deceased  was  a  mere 
delusion  or  a  fact. 

Bame — Instructions.  Though  such  declaration  was  not  evidence  of 
the  fact  and  though  contestant  testified  that  he  never  choked 

3  decedent,  the  courc  properly  refused  to  charge  that  there  was 
no  evidence  of  the  choking,  charging,  instead  that  there  was 
no  direct  evidence  of  it. 

Reasonableness  of  will.    A  testator  is  under  no  obligation  to  give 

9  any  of  his  property  to  his  children,  or  any  of  them. 

Instruction:  Grouping  facts.  An  Instruction  grouping  facts  on 
which  contestant  relies,  and  asking  that,  if  they  be  made  to  ap- 

4  pear,  a  finding  shall  be  had  against  the  will,  is  properly  re- 
fused; no  reference  being  made  to  other  evidence  which  might 
explain  such  fact 

Same.  The  court,  after  directing  the  jury  to  consider  all  the  evi- 
dence, does  not  err  in  singling  out  certain  matters,  and  saying 

12  that  these  in  themselves  are  insuflicient  to  establish  eitner  claim 
of  contestant. 

Instructions:  Degree  of  proof.  Use  of  the  word  "conviction,"  in 
an  instruc'cion  that  undue  influence  may  be  shown  by  facts  and 
circumstances  which  lead  the  mind  to  the  conviction  that  it 

10  has  been  exercised,  is  harmless;  instructions  having  been  given 
that  the  burden  was  on  contestant  to  establish  undue  influence 
by  the  preponderence  of  the  credible  testimony,  "wuic^i  meana 
by  the  greater  weight  of  the  testimony." 

Law  notations  on  instructions.     That  instructions  go  to  the  jury^ 

11  with  notations  of  authoricies  at  the  bottom  in  no  way  empha- 
sizes the  law  as  given,  and  is  not  prejudicial  error. 

Peremptory  Challenges:  examination  of  juror:  Will  contests. 
For  the  purpose  of  advising  proponents  of  a  will,  in  a  contest 

1  thereof,  as  to  the  exercise  of  peremptory  challenges,  jurors 
may  be  asked  whether,  without  reference  to  Otuer  facts,  the 
fact  that  a  testatrix  gives  nothing  to  some  of  her  children 
would  influence  their  verdict 

Challenge  for  cause:  Discretion  of  trial  judge.  The  trial  court 
in  a  will  contest  does  not  abuse  its  discretion  in  sustaining  a 

2  challenge  for  cause  to  a  juror  who  had  stated  that  the  fact  that 
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a  tefitatrix  gives  nothing  to  some  of  her  children  would  in- 
fluence his  verdict,  the  juror  being  before  the  court,  and  some 
of  the  questions  eliciting  the  fact  being  asked  by  the  court 

Objections  to  competenct:  Mu^t  be  timely.  Objection  that  jurors 
were  incompetent  under  Code,  section  337,  because  they  were 

13  officers  at  the  election  from  ^  which  their  names  were  returned 
and  themselves  requested  return  of  their  names,  cannot  be 
made*after  examination  of  the  jurors,  though  the  fact  was  not 
known  until  after  the  verdict 

Appeal  from  Dubuque  District  Court — Hon.  Fred  O'Don- 
NELL,  Judge. 

Wednesday,  January  29,  1902. 

This  is  a  contest  over  the  probate  of  the  will  of  Alice 
Goldthorp,  deceased.  It  is  claimed  that  testatrix  lacked 
mental  capacity,  and  that  the  will  was  the  result  of  undue 
influence.  Trial  to  a  jury,  verdict  and  judgment  sustaining 
the  will,  and  defendant  (contestant)  appeals. — Affirmed. 

R.  W.  Stewart  for-  appellant. 

D.  E.  Lyon,  and  Henderson,  Hurd,  Lenehan  &  Kiesel 
for  appellees. 

Deemer^  J. — This  is  the  third  time  this  case  has  been 
Tx^fore  us.  The  former  opinions  will  be  found  in  94  Iowa, 
336,  and  100  Iowa,  722.  On  the  last  trial  the  case  was 
submitted  to  a  jury,  with  the  result  above  stated.  The  case 
comes  to  us  on  assignments  of  error  challenging  the  rulings 
^of  the  trial  court  made  during  the  progress  of  the  case. 

I.  Proponents  were  permitted  over  contestant's  ob- 
jection to  propound  this  interrogatory  to  the  jurors  as  they 
were  called:  "Would  the  fact  that  a  person  who  makes 
a  will  gives  nothing  to  some  one  of  her  children  have 
1  any  influence  upon  your  mind  in  arriving  at  a  ver- 

dict in  the  case?     Would  that  fact  alone,  without 
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reference  to  the  other  circumstances  in  the  case,  have  any 
influence  upon  your  mind  in  considering  this  case  ?"  Three 
answered  in  the  aflSrmative,  and  two  of  these  were  excused 
peremptorily.  The  third  was  challenged  for  cause,  and  the 
challenge  was  sustained.  Complaint  is  made  of  the  rulings. 
The  question  was  no  doubt  proper,  for  the  purpose  of  advis- 
ing proponents  as  to  whether  or  not  they  would  exercise 
peremptory  challenges;  and  as  to  the  two  jurors  excused 
peremptorily  no  complaint  may  properly  be  lodged 

2  against  it.    As  to  the  third,  he  testified  that  the  fact 
inquired  about  would  prejudice  him,   and  that  he 

would  be  influenced  by  this  fact  alone,  without  reference  to 
the  other  evidence  in  the  case.  As  some  of  the  questions 
eliciting  this  information  were  propounded  by  the  court 
itself,  and  as  the  juror  was  before  the  court,  we  think  the 
discretion  vested  in  it  in  such  matters  was  not  abused,  and 
that  the  ruling  should  be  approved.  Sprague  v.  Atlee,  81 
Iowa,  11;  Geiger  v.  Payne,  102  Iowa,  587. 

II.     Evidence   was   introduced   of   declarations   made 
by  the  deceased  to  the  effect  that  contestant  had  choked 
her.     This  was  offered    in    explanation    of    the    fact    that 
she  left  nothing  to  him  by  will.     On  rebuttal,  over  propo- 
nents' objections,  contestant  was  permitted  to  testify 

3  that  he  had  never  choked  his  mother,  the  deceased. 
Contestant  requested  an  instruction  to  the  effect  that 

there  was  no  evidence  that  he  ever  choked  his  mother.  This 
was  refused,  but  the  court  said  in  its  charge  that  there 
was  no  direct  evidence  of  such  choking;  that  declarations 
to  that  effect  by  Mrs.  Gx)ldthorp  were  not  evidence  of  such 
treatment,  but  that  whether  or  not  such  statements  were 
true  was  to  be  determined  from  the  other  facts  and  circum- 
sances  in  the  case.  It  was  material,  of  course,  to  know 
whether  the  deceased's  statement  was  a  mere  delusion  or  a 
fact,  *and  the  question,  of  necessity,  was  for  the  jury.  The 
court  said  her  statements  were  not  evidence  of  the  fact,  and 
YoL.  115  la— 28 
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left  the  matter  to  the  jury,  as  it  should  have  done.  In  the 
course  of  the  charge  these  declarations  were  again  referred 
to,  and  their  bearing  on  the  question  of  unsoundness  of  mind 
fully  explained.  Of  necessity  the  jury  had  to  determine 
the  question  of  truth  or  falsity  of  the  declarations  from  the 
other  evidence  in  the  case.  It  would  have  been  error  for 
the  court  to  have  assumed  that  the  charges  were  either  true 
or  false,  under  the  circumstances  shown  by  this  rec- 

4  ord.  Instruction  B  asked  by  contestant  was  proper- 
ly refused.  It  was  to  the  effect  that  certain  circum- 
stances might  be  considered  evidence  of  undue  influence: 
and  that  if  ^the  jury  found  the  will  unreasonable  in  its  pro- 
visions, and  that  from  previous  statements  and  declarations 
of  deceased  these  provisions  did  not  express  her  wishes,  then 
they  should  find  that  the  instnmient  was  not  the  will  of 
Alice  Goldthorp.  As  sustaining  our  conclusion,  see  Webber 
V.  Sullivan,  58  Iowa,  265;  Muir  v.  Miller,  72  Iowa,  589. 
In  the  twelfth  paragraph  of  the  charge  as  given  the  jury 
was  properly  directed  to  consider  all  the  matters  referred 
to  in  the  instruction  asked  as  bearing  on  her  mental  con- 
dition. This  was  all  that  contestant  was  entitled  to.  Sim 
V.  Russell,  90  Iowa,  656;  Bennett  v.  Hibbert,  88  Iowa,  154. 
The  facts  on  which  contestant  relied  were  grouped  in  an 
instruction  asked  by  him,  and  the  jury  therein  told  that^. 
if  these  facts  were  made  to  appear,  then  it  should  find  that 
the  document  in  question  was  not  the  will  of  Alice  Gold- 
thorp, deceased.  This  instruction  was  properly  refused, 
because  it  simply  grouped  the  facts  on  which  contestant 
relied,  without  referring  to  the  other  evidence,  which  might 
have  been  explanatory  of  these  circumstances.  The  weight 
of  this  evidence,  considered  with  all  the  other  evidence  in 

the  case,  was  properly  left  to  the  jury,  under  ap- 

5  proved    instructions.       Contestant    also    asked    in- 
structions   to    the    effect    that,    upon    a    certain 

showing    being    made,     the     burden     shifted    tp    propo- 
nents to  establish  the  legality  of  the  will.     These  instruc- 
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tions  were  properly  refused.  Whatever  the  rule  in  other 
states,  we  have  held  in  such  cases  that  the  burden,  as  a 
general  rule,  does  not  shift,  but  remains  with  contestant 
throughout  the  trial.  Denning  v.  Butcher,  91  Iowa,  425,  and 
•cases  cited.  There  may  be  exceptions  to  this  general  rule 
but  there  is  nothing  in  this  case  to  take  it  out  of  its  general 
class.  Proponents  were  not  present  when  the  will  was 
made,  and  no  fiduciary  relations  are  shown  to  have 

6  existed  between  them  and  the  deceased.    In  another 
request  contestant  asked  the  court  to  instruct  that 

the  burden  was  on  proponents  to  establish  that  Alice  Gk)ld- 
thorp  had  suflScient  mental  capacity  to  make  the  will.  This 
was  clearly  erroneous,  and  the  trial  court  was  justified  in 
refusing  it  In  reTJoffmans  Will,  12  Iowa,  494;  Stephen- 
son V.  Stephenson,  62  Iowa,  166. 

III.     Numerous  instructions  given  are  complained  of. 
To  set  them  out  in  extenso  would  unduly  lengthen  this  opin- 
ion, and  we  content  ourselves  with  stating  the  substance 
of  those  complained  of  and  the  objections  thereto, 

7  not  elsewhere  considered.       In  the  sixth  the  jury 
were  told  that  proponents  had  only  to  show  that  the 

will  was  executed  in  legal  form,  and  that  thereupon  the 
burden  was  upon  contestant  to  show  that  it  was  not,  because 
of  the  specific  objections  made  thereto,  the  last  will  of  de- 
ceased. This  is  objected  to  because  it  is  said  proponents 
must  make  out  a  prima  facie  case  of  competency  on  the  part 
of  testatrix.  In  his  objections  contesant  alleged  that  de- 
ceased was  old,  and  in  a  very  feeble  condition  for  a  long 
time  before  her  death.  If  she  was  old,  she  was  surely  of 
sufficient  age  to  make  a  will.  The  instrument,  on  its  face, 
was  properly  executed,  subscribed  by  the  testatrix  and  the 
necessary  number  of  witnesses ;  it  was  filed  with  thp  proper 
officer ;  and  contestant's  objections  were  solely  to  the  mental 
capacity  and  free  agency  of  the  testatrix.  Under  such  cir- 
cumstances the  burden  was  on  defendant  to  establish  his 
claims.     Moreover,  the  abstract  shows  that  the  testimony 
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of  the  attesting  witnesses  was  taken  on  this  trial,  although 
neither  their  evidence  nor  that  of  ony  other  of  the  witnesses 
is  set  out  in  full.  If  it  were  necessary,  we  would  presume 
that  this  evidence  was  sufficient  to  make  out  a  prima  facie 
case,  for  tlie  contestant  seemed  content  with  the  showing, 
and,  without  moving  for  a  verdict,  proceeded  to  introduce 
his  evidence.  Of  course,  there  must  be  some  showing  as  to 
the  due  execution  of  a  will  before  a  contestant  may  be  put 
to  his  proofs;  but  this  showing  need  not  go  to  the  extent 
claimed  by  contestant.  When  the  attesting  witnesses  are 
offered  to  prove  the  will,  and  it  seems  to  be  executed  in  due 
form,  this  alone  is  generally  sufficient  where  objections  are 
made  to  the  probate   thereof.     Bates  t\   Bates,  27 

8  Iowa,  111;  Stephenson  v,  Stephenson,  supra.     The 
burden  of  proving  want  of  mental  capacity  and  undue 

influence  was  upon  the  contestant,  and,  as  we  have  said,  a& 
a  general  rule  it* never  shifts.  See,  in  addition  to  the  author- 
ities cited.  Page,  Wills,  sections  e369,  370,  382,  405.  In 
other  words,  sanity  and  free  agency  are  presumed,  and  proof 
of  the  execution  of  a  will  in  legal  form  is  all  that  is  required 
of  proponents  in  the  first  instance.  In  re  Brock,  37  S.  C. 
348  (16  S.  E.  Rep.  38)  ;  Blake  v,  Rourke,  74  Iowa,  510. 
The  criticism  of  the  eighth  instniction,  with  reference  to 
the  effect  of  a  delusion,  is  hypercritical.  The  instruction 
left  it  to  the  jury  to  determine  whether  or  not  the  alleged 
delusion  influenced  or  prompted  the  disposition  of  the  prop- 
erty made  by  the  deceased,  and  was  told  that,  if  it  found 
such  a  delusion  existed,  it  should  find  the  will  invalid. 
This  was  so  clearly  correct  that  nothing  further  need  be 
said  on  this  point.  The  instructions  defining  undue  in- 
fluence could  hardly  be  improved  upon.  They  seem  to  be 
taken  from  Mclntire  v.  McConn,  28  Iowa,  485.  Moreover, 
the  contestant  asked  just  such  instructions,  and  can- 

9  not  be  heard  to  complain  of  them.     The  jury  was 
told   in   the  fifteenth    instruction   that  there   is  no 

legal  obligation  on  any  parent  to  give  any  of  his  property 
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to  his  children,  or  to  any  particular  child.  This  is  mani- 
festly correct  In  the  sixteenth  we  find  this  paragraph :  *' Un- 
due influence  need  not  be  proved  by  direct  evidence,  but 
may  be  shown  by  facts  and  circumstances  which  lead  the 
mind  to  the  conviction  that  it  has  been  exercised.'^ 

10  The  use  of  the  word  "conviction"  is  said  to  be  suffi- 
cient to  condemn  this  instruction.  In  other  instruc- 
tions the  jury  were  properly  told  that  the  burden  was  "on 
contestant"  to  establish  want  of  mental  capacity  and  undue 
influence  by  the  preponderance  of  the  credible  testimony, 
"which  means  by  the  greater  weight  of  the  testimony." 
The  one  complained  of,  taken  in  connection  with  the  ones 
given,  was  not  such  as  to  justify  the  conclusion  that  the 
jury  may  have  been  misled  by  the  use  of  the  challenged 
word.  When  the  charge  is  considered  as  a  whole,  the  jury 
must  have  understood  that  this  conviction  would  be  justi- 
fied from  a  fair  preponderance  of  the  credible  evidence. 
As  said  in  Turner  v.  Hardin,  80  Iowa,  G93,  it  meant  no 

more  than  belief  generated  from  the  weight  of  the 

11  evidence.     There  is  no  conflict  in  the  instinictions. 
Some  of  the  instructions  given  at  the  request  of  the 

proponents  had  notations  of  authorities  at  the  bottom.  These 
notations  were  not  erased  by  the  court,  but  went  to  the 
jury  in  their  original  form.  This  is  also  said  to  be  error. 
They  were,  no  doubt,  appended  for  the  convenience  of  the 
court  in  examining  the  authorities  sustaining  the  proposi- 
tions. That  they  were  not  erased  was  due  to  oversight.  But, 
however  this  may  be,  no  possible  prejudice  resulted.  Indeed, 
we  think  they  were  scarcely  intelligible,  except  to  lawyers 
familiar  with  such  citations.  They  did  not  in  any  manner 
emphasize  the  law  as  given,  and  were  not  prejudi- 

12  cial.  In  various  instructions,  after  directing  the  jury 
to  consider  all  the  evidence  in  the  case  relating  to  the 

issues,  the  court  singled  out  certain  matters,  and  said  that 
these  in  themselves  would  not  be  sufficient  to  establish  either 
claim  made  by  contestants     The  instructions  so  given  were 
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in  harmony  with  the  rules  previously  announced  by  ttis 
court,  and,  taken  in  connection  with  the  other  paragraphs, 
were  not  only  correct,  but  were  demanded  by  the  record. 
IV.     The  last  point  made  is  that  two  of  the  jurors  were 
disqualified.    It  appears  that  one  of  them  was  a  judge  and 
the  other  a  clerk  at  the  general  election  from  which  their 
names  were  returned.    It  is  contended  that  they  re- 
13         quested  that  their  names  be  returned,  and  were  there- 
fore incompetent,  imder  section  337  of  the   Code, 
which  renders  such  jurors  incompetent     There  is  no  evi- 
dence that  they  or  either  of  them  made  any  such  request. 
But,  if  there  was,  contestant  should  have  ascertained  that 
fact  when  examining  the  jurors  as  to  their  qualifications. 
Failing  in  this  he  should  not  now  be  heard  to  complain.  The 
fact  that  he  did  not  discover  the  alleged  incompetency  until 
after   the  verdict   was   returned    is   no  excuse.      State   v. 
Pickett,  103  Iowa,  717;  Faville  v.  Shehan,  68  Iowa,  242. 
We  have  now  gone  over  all  the  material  matters  argued 
by  counsel,  and  reach  the  conclusion  that  there  was  no  error 
of  which  contestant  may  justly  complain. — Affirmed. 


u^  ^         P-  C.  Fkick,  Administrator,  v.  M.  L.  Fritz,  Defendant, 
115  438  and  ^Morris  and  Cusiibert,   Interveners,  Appellants. 

8134  52»  .        J  ?         rr 

1138    56^        Chattel  Mortgages:    description:     Parol  evidence  to  aid,    A  chat- 
tel mortgage  on  "101  yearlings  and  two-year-olds"  is  not  In- 

1  valid,  as  between  the  mortgagor  and  mortgagee,  in  failing  to 
show  the  species  of  the  animals  intended,  but  parol  evidence 

2  is  admissible  to  identify  the  mortgaged  property,  and  to  show 
that  the  language  of  the  description,  as  used  by  the  mortgagor, 
had  a  particular  meaning. 

Notice  to  attorney  of  attaching  creditor.  -The  attorney  of  an 
attaching  creditor  of  a  chattel  mortgagor  called  on  the  latcer 
before  the  levy  of  the  attachment,  and  was  'cold  that  the  cattle 
were  mortgaged  to  "M.  &  Co."  or  "M.  and  his  partner."  There- 
after the  attorney  examined  the  records,  and  found  the  mort- 

3  gage  in  question,   and   another   mortgage  to  the  same   mort- 
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gagees.  The  mortgage  recited  that  it  was  given  for  purchase 
money,  and  that  the  stock  was  in  possession  of  the  mortgagor. 
Held,  sufficient  noticei  of  the  existence  of  the  mortgage  to  ren- 
der a  subsequent  attachment  Junior  thereto,  even  though  the 
mortgage  was  insufficient  to  impart  notice,  as  the  attorney  was 
in  possession  of  facts  sufficient  to  put  him  on  inquiry. 

name.  A  chattel  mortgage  on  cattle,  which  are  sufficiently  de- 
scribed, is  not  invalid,  as  to  an  attaching  creditor  of  the  mort- 
gagor, because  it  falsely  states  that  it  includes  all  the  cattle  of 

4  the  specified  description  owned  by  the  mortgagor,  if  the  creditor 
has  the  means  of  determining  the  cattle  covered  by  the  mort- 
gage, but  the  false  statement  will  not  be  regarded. 
McClain  and  Deemeb,  JJ.,  dissenting. 

Commingling  of  described  cattle  with  others.  A  chattel  mortgage 
on  a  herd  of  cattle  distinctly  pointed  out  and  identified  in  the 
mortgage,  and  which  are  separated  from  other  cattle  of  sim- 

5  ilar  description  when  the  mortgage  is  given  is  not  rendered 
invalid  for  indefiniteness  as  to  a  subsequent  attaching  creditor 
by  the  subsequent  act  of  commingling  such  mortgaged  cattle 
with  a  herd  of  similar  cattle. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  T.  M» 
GiBERsoN,  Judge. 

Wednesday,  Januaky  29,  1902. 

Plaintiff  is  a  judgment  creditor  of  the  defendant 
Fritz,  and  claims  the  personal  property  in  controversy  under 
the  levy  of  an  attachment  The  interveners  claim  it  as 
mortgagees  of  Fritz.  Trial  to  the  court,  and  judgment  for 
the  plaintiff.     The  interveners  appeal. — Reversed. 

Hubbard,  Dawley  &  Wheeler  for  appellants. 

Crissman,  Trewin  &  Holbrooh  for  appellees. 

Sheewin,  J. — July  20,  1898,  the  interveners  sold  and 
delivered  to  the  defendant  Fritz  101  yearling  and  two  year 
old  steers  at  the  agreed  price  of  $2,323,  and  took  his  note 
therefor,  and  a  chattel  mortgage  on  the  cattle  securing  the 

same.  The  description  of  the  cattle  in  the  mortgage 
1  is  as  follows :     "One  hundred  and  one  yearlings  and 

two  year  olds,  branded  with  the  letter  F  on  left  hip.'' 
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The  mortgage  recites  that  it  is  given  for  the  purchase  price, 
that  the  property  is  unincumbered,  and  that  it  is  in  posses- 
sion of  the  mortgagor  in  "Rodman,  Palo  Alto  county, 
Iowa."  It  was  properly  recorded  on  the  sixth  day  of 
August,  1898.  On  the  twenty-first  day  of  October,  1898, 
the  interveners  sold  and  delivered  to  Fritz  2  two  year  old 
steers  and  18  yearling  steers  for  the  agreed  price  of  $530, 
and  took  his  note  therefor,  secured  by  a  mortgage  executed 
on  the  same  day,  and  properly  recorded  on  the  first  of  Xo- 
veraber,  1898.  The  following  is  the  description  of  the  prop- 
erty given  in  the  mortgage:  *^Two  two  year  old  steers  and 
eighteen  yearling  steers,  *  *  -^  being  all  of  the  prop- 
erty of  the  kind  and  description  named  now  owned  by  me. 
Said  property  is  free  from  all  liens  and  incumbrances,  and 

is  now  in  my  possession  on  the quarter  of  section 

No.  20  of  township  Xo.  95,  of  range  No.  31,  Palo  Alto 
county,  state  of  Iowa."  These  mortgages  were  both  re- 
<3orded  before  the  levy  of  the.  attachment  in  this  case,  and 
the  plaintiff,  through  his  attorney,  had  in  his  possession 
certified  copies  of  both  when  the  levy  was  directed  and 
made.  It  is  also  clearly  proven  that  the  plaintiff's  attorneys 
had  been  told  by  Fritz  before  the  levy  that  his  cattle  were 
mortgaged  for  about  all  they  were  worth  to  Morris  &  Co., 
or  to  Morris  and  his  partner*  The  name  of  the  mortgagee 
given  by  Mr.  Fritz  is  not  clearly  shown. 

The  first  question  for  solution  in  this  case  is  that  of 
the  validity  of  the  first  mortgage  as  between  the  mortgagor 
and  the  mortgagee,  for  it  is  evident  that,  if  it  is  not  a  valid 
mortgage  as  between  them,  the  controversy  thereover  be- 
tween the  mortgagee  and  the  attaching  creditor  is  at  an  end. 
Ko  particular  formality  is  necessary  to  make  a  mortgage 
valid  as  between  the  mortgagor  and  the  mortgagee.  Glover 
V,  McGilvray,  63  Ala,  508;  Janes  v.  Penny,  76  Ga.  797; 
Wilmerding  v,  Mitchell,  42  N.  J.  Law,  476;  Merchants 
<&  Mech.  Sav.  Bank  v.  Lovejoy,  84  Wis.  601  (55  K  W. 
Eep.  108)  ;  Whiting  v.  Eichelberger,  16  Iowa,  422.     !N"or, 
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as  between  them,  need  it  be  in  writing.  5  Am.  &  Eng.  Enc. 
Law  (2(i  Ed.)  954,  and  notes. 

The  kind  or  species  of  yearlings  and  two  year  olds ' 
mentioned  in  the  mortgage  is  not  stated,  and  the  question 
arises  whether,  as  between  the  parties  to  the  instrument,  the 
kind  of  stock  intended  to  be  mortgaged  by  thein  may 

2  be  shown  by  parol.    It  is  the  general  rule,  sustained  by 
nearly  all  of  the  authorities,  that  parol  evidence  is 

admissible  for  the  purpose  of  indentifying  the  property 
actually  mortgaged, — in  other  words  it  is  not  necessary  that 
the  property  be  so  particularly  described  that  it  may  be 
selected  or  pointed  out  by  any  one  from  an  inspection  of 
the  mortgage  itself;  and  the  cases  are  numerous  in  which 
a  resort  to  parol  evidence  for  the  purpose  of  identification^ 
even  where  the  rights  of  third  parties  have  been  affected 
thereby,  has  been  sustained.  In  this  case,  however,  some- 
thing more  than  the  mere  selecting  or  pointing  out  of  the 
particular  animals  of  a  certain  kind  or  species  named  in 
the  mortgage  is  sought  Here  the  appellant  seeks  to  show 
by  parol  what  the  species  or  kind  is  that  the  language  of 
the  mortgage  was  intended  to  cover.  So  far  as  the  descrip- 
tion  goes,  it  is  absolutely  correct,  and  the  admission  of 
parol  evidence  as  to  the  species  of  property  intended  to  be 
covered  thereby  will  not  change  or  enlarge  it  so  as  to  make 
it  cover  something  not  included  in  its  terms,  for  it  purports 
to  cover  a  given  number  of  head  of  some  kind  of  stock. 
This  is  at  once  apparent  upon  examination  of  the  instru- 
ment, so  that  such  evidence  would  simply  supply  a  missing 
word  in  the  description  of  the  stock.  It  is  held  that,  'Svhere 
parol  evidence  serves  to  apply  the  description  of  the  sub- 
ject matter  intended  to  be  embraced  by  it,  and  not  to 
change  the  description,  it  is  admissible."    Nichols  v.  Barnes,. 

3  Dak.  148  (14  X.  W.  Rep.  110).  The  principle  involved 
here  is  not  different  from  that  which  permits  identifica- 
tion of  the  property  by  parol  evidence  when  the  mortgage 
covers  "all  personal  property  of  which  the  mortgagors  are 
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possessed,"  and  the  eases  are  many  in  which  it  is  held  that 
such  a  mortgage  is  valid  as  to  chattels  in  the  possession  of 
the  mortgagor  at  the  time  of  its  execution,  and  that  parol 
evidence  is  admissible  to  identify  them.  Harris  v.  Allen, 
104  K  C.  86  (10  S.  E.  Rep.  12).  It  is  a  general  rule, 
deducible  from  the  authorities,  that  parol  evidence  is  always 
admissible  to  identify  mortgaged  chattels.  Cobbey,  Chatr 
tel  Mortgage,  section  166,  and  cases  cited  therein.  "De- 
scriptions of  property  do  not  of  themselves  identify  the 
property,  but  furnish  the  means  or  data  from  which  the 
property  is  to  be  identified."  "Descriptions  of  property  In 
chattel  mortgages  are  to  be  applied  and  interpreted  in  the 
light  of  the  facts  and  circumstances  known  to  the  parties  at 
the  time  the  mortgage  be  made."  Id.  section  155 ;  5  Am. 
&  Eng.  Enc  Law  (2d  Ed.)  964,  and  note  4;  Smith  v.  Mc- 
Lean^ 24  Iowa,  322.  And  see  note  14  .Am.  St  Rep.  239, 
Barrett  v.  Fisch,  76  Iowa,  553. 

The  appellant  contends  that  the  omission  to  name  the 
species  of  stock  mortgaged  creates  a  patent  ambiguity  in 
the  instrument  which  cannot  be  explained  or  helped  by 
parol  evidence,  and  says  that  it  might  apply  *as  well  to 
"cattle,  heifers,  steers,  bulls,  horses,  mules,  sheep,  swine,  or 
goats."  We  quite  agree  with  the  argument  that  it  may  be 
so  applied  when  standing  alone,  but,  such  being  the  case, 
a  latent  ambiguity  is  created,  and  nothing  more,  for  "if 
the  language  of  the  document,  though  plain  in  itself,  applies 
equally  well  to  more  objects  than  one,  evidence  may  be 
given  both  of  the  circumstances  of  the  case  and  of  state- 
ments made  by  any  party  to  the  document  as  to  his  inten- 
tions in  reference  to  the  matter  to  which  the  document 
relates."  Stephen,  Digest  Evidence,  169;  Greenleaf,  Evi- 
dence, sections  289,  290,  297;  Chambers  v.  Watson,  60 
Iowa,  339 ;  Beach,  Modern  Contract,  section  742 ;  St.  Luke's 
Home  for  Indigent  Christian  Females  v.  Association  for 
Relief  of  Respectable  Aged  Indigent  Females,  52  X.  Y. 
391,   198    (11  Am.  Rep.   697).     It  is  also  competent  to 
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prove  the  fact  that  the  language  * 'yearlings  and  two  year 
olds''  had  a  particular  meaning,  as  used  by  the  grantor,  if 
such  is  the  case;  for,  if  he  was  in  the  Habit  of,  or  if  in  this 
particular  case  he  used  the  term  with  a  specific  meaning,  it 
may  be  shown  by  parol.  That  he  did  so  use  it  is  almost 
conclusively  evidenced  by  the  mortgage  itself,  because  it 
says  that  it  is  given  for  the  purchase  price  of  the  yearlings 
and  two  year  olds,  and  that  they  are  in  his  possession.  We 
are  clearly  of  opinion  that  parol  evidence  is  competent  to 
show  the  species  of  stock  mortgaged  in  this  instance,  and 
that  the  mortgage  must  be  held  valid  and  enforceable  as 
against  the  mortgagor.  Cobbey,  Chattel  Mortgages,  sections 
186-188;  Clapp  v.  Trowbridge,  74  Iowa,  550;  Piano  Mfg. 
Co.  V.  Griffith,  75  Iowa,  102 ;  Lnice  v.  Moorehead,  11  Iowa, 
367;  Smith  v.  McLean,  supra;  Call  v.  Gray,  37  IST.  H.  428 
(75  Am.  Dec.  141)  ;  Leighton  v.  Stuart,  19  Neb.  546  (26 
N".  W.  Eep.  198. 

If  valid  as  to  the  mortgagor,  in  what  situation  does  it 
leave  the  attaching  creditors?  All  of  the  steers  bought  of 
the  interveners,  except  a  few  that  died,  were  ui  the  posses- 
sion of  Fritz,  within  a  mile  or  so  of  Rodman  at  the  time 
of  the  levy.  If  it  be  conceded  that  the  mortgage  of  July 
20th  did  not  impart  notice  to  the  plaintiff  because  of  in- 
sufficient description  of  the  property,  we  still  think  the 
plaintiff  had  such  actual  notice  and  knowledge  of  the  mort- 
gage as  to  make  it  good  as  to  him.  In  the  first 
3  place,  his  attorney  visited  Mr.  Fritz  at  his  home, 

where  the  cattle  were  kept,  and  in  an  effort  to  secure 
the  payment  of  the  claims  against  him  sued  on  herein  asked 
him  if  he  "didn't  have  some  cattle  that  he  could  secure 
him  on."  He  was  then  told  by  Mr.  Fritz  that  his  cattle 
were  mortgaged  for  all  they  were  worth  to  Morris  &  Co., 
or  to  Morris  and  his  partner.  In  the  second  place,  the 
attorney  himself  testifies  that  after  his  visit  to  Fritz,  and 
before  the  levy,  he  made  an  examination  of  the  records  of 
Palo  Alto  county  for  the  express  purpose  of  finding  what 
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chattel  mortgages  Fritz  had  on  his  property,  ajid  says  that 
he  found  only  the  two  mortgages  involved  in  this  case, 
both  of  which  purported  to  have  been  given  to  the  inter- 
veners by  Fritz.  It  cannot  be  doubted,  then,  that  the 
attorney  had  actual  knowledge  that  Fritz's  cattle  were  all 
mortgaged.  He  knew  that  the  interveners  were  the  mort- 
gagees because  no  other  mortgages  appeared  of  record.  He 
knew  that  the  mortgages  were  given  for  the  purchase  price 
of  the  stock,  because  they  so  recited ;  and  he  also  knew  where 
the  stock  could  be  found,  because  it  was  declared  to  be  in 
the  possession  of  the  mortgagor.  By  the  information  re- 
ceived from  Fritz  and  by  the  information  received  from 
the  record  of  the  mortgages  the  plaintiff's  attorney  was 
fully  advised  that  all  of  the  cattle  then  in  the  possession 
of  Fritz  were  in  fact  mortgaged  to  these  interveners.  He 
was,  then,  in  possession  at  least  of  such  knowledge  as  would 
put  him,  as  a  reasonable  man,  upon  inquiry.  Allen  t\  Mc- 
Calla,  25  Iowa,  464.  In  the  case  of  Van  Evera  v,  Davis, 
51  Iowa,  637;  no  actual  notice  was  shown;  and  in  King 
V.  Howell,  94  Iowa,  208,  where  tliere  was  ^  an  absolutely 
false  description,  so  that  an  examination  of  the  record 
showed  a  mortgage  on  property  that  did  not  exist,  it  is  said 
that  *'a  statement  to  the  sheriff  that  such  corn  is  mortgaged 
only  gives  actual  notice  of  the  mortgage  as  it  is  written," 
and,  as  applied  to  the  facts  in  that  case,  it  is  correct. 

It  is  argued  that  the  mortgage  of  October  21,  1898,  is 
not  good  as  against  this  attachment,  because  it  says  that  the 
steers  covered  thereby  are  all  the  steers  owned  by  the  mort- 
gagor, when,  as  a  matter  of  fact,  he  owned  the  101 
4  others;  but  this  statement  could  not  have  mislead 

the  plaintiff,  for  he  had  the  ready  means  of  finding 
out  what  part  of  the  entire  bunch  of  steers  was  covered  by 
the  second  mortgage.  It  cannot  be  said  that  the  mortgage 
is  void  for  indofiniteness  because  it  covers  a  part  of  an  un- 
soparated  herd,  for  when  the  mortgage  was  given  this  stock 
was  separate  from  the  rest,  and  was  as  distinct  and  as  cer- 
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tainly  pointed  out  and  identified  as  is  possible  in 
6  any  case.     The  fact  that  they  were  afterwards  put 

with  the  other  steers  would  not  bring  the  case  within 
the  rule  contended  for  under  the  holding  in  Parker  v.  Chase, 
62  Vt  206  (20  Atl.  Rep.  198,  22  Am.  St,  Rep.  99) ;  Mere- 
dith i\  Kunze,  78  Iowa,  111 ;  and  other  cases  cited.  The 
correct  part  of  the  description  in  this  mortgage  is  sufficient, 
and,  even  without  the  actual  notice  had  by  the  plaintiflF,  the 
false  part  of  the  statement  will  be  rejected,  and  the  mort- 
gage held  good.  Jones,  Chattel  Mortgages,  section  61 ; 
Kenyan  v.  Tramel,  71  Iowa,  693;  Smith  v.  McLean,  supra. 
We  think  both  of  the  mortgages  under  consideration 
good  as  against  the  attachment  levied  herein.  This  hold- 
ing renders  it  unnecessary  to  consider  the  other  matters 
<»omplained  of. 

The  judgment  of  the  district  court  is  reversed. 

IMcClain,  J.  (dissenting), — As  to  the  first  mortgage 
referred  to  in  the  majority  opinion,  there  is  no  contention 
that  it  was  oral,  nor  is  there  any  attempt  to  reform  the 
written  mortgage  on  the  ground  of  accident  or  mistake. 
Therefore  the  language  of  the  instrument  itself,  solely,  is, 
so  far  as  sufficiency  of  description  is  concerned,  before  us  for 
consideration.  Plaintiff  had  notice  of  this  mortgage,  not  of 
some  other  mortgage,  oral  or  otherwise.  If  this  mortgage 
is  not  sufficient  as  to  him,  then  interveners  cannot  recover 
thereon,  and  we  need  not  discuss  the  conflicting  authorities 
as  to  what  is  sufficient  description  as  between  the  parties 
to  the  instrument,  and  how  far  such  description  may  be  sup- 
plemented by  evidence  as  to  their  intention  or  mutual 
understanding.  The  question  here  is  whether  the  descrip- 
tion in  the  mortgage  is  sufficient  as  to  a  third  person 
-charged  with  notice  thereof.  Sufficiency  of  description  is 
one  thing;  evidence  to  identify  the  property  in  controversy 
as  that  described  in  the  mortgage  is  another,  and  wholly 
different,  thing.     If  the  description  is  not  sufficient  tr»  oon- 
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stitute  a  chattel  mortgage  then  there  is  no  mortgage,  no 
matter  how  clearly  the  evidence  may  indicate  an  intention 
to  mortgage  the  property  which  the  parties  had  in  mind. 
Any  description  is  sufficient  which  will  enable  a  third  party, 
aided  by  inquiry  which  the  instrument  indicates  and  directs, 
to  identify  the  property  covered  by  it.  Pingrey,  Chattel 
Mortgages,  section  142.  The  description  must  contain  such 
particulars  as  will  guide  to  the  property,  or  point  out  some 
extrinsic  fact  by  means  of  which  the  requisite  certainty  is 
obtained.  Pingrey,  Chattel  Mortgages,  section  143.  That 
is,  the  discription  must  show  on  its  face  that  the  parties 
have,  by  adequate  words,  expressed  their  intention  by  refer- 
ence to  facts  other  than  the  intention  itself  as  identifying 
the  property  mortgaged.  Certainly,  an  instrument  which 
described  the  mortgaged  property  as  consisting  of  "certain 
animals  now  in  my  possession,^^  without  any  other  designa- 
tion whatever,  would  not  be  sufficient,  no  matter  how  fully 
the  parties  may  have  understood,  as  between  themselves, 
what  animals  were  referred  to.  "While  the  intention  of 
the  parties  may  aid  in  ascertaining  the  true  description,  it 
cannot  make  it."  Cass  v,  Ouiynison,  58  Mich.  108,  115. 
"The  description  itself  is  conclusive  as  to  what  it  is.  Out- 
side evidence  is  only  admissible  to  apply  the  description 
to  the  proper  articles.  The  mortgage  itself  is  the  only 
competent  evidence  of  the  contract  between  the  mortgagor 
and  mortgagee,  and  it  shows  what  particular  property  is 
covered  by  it.  It  is  competent  to  prove  by  parol  that  the 
property  in  question  is  the  identical  property  covered  by 
the  mortgage,  but  not  to  go  further  than  this."  1  Cobbey, 
Chattel  Mortgages,  section  158,  citing  Citizens  Bank  v. 
Rhutaselj  67  Iowa,  316,  320.  Parol  evidence  is  not  admis- 
sible for  the  purpose  of  proving  what  the  parties  supposed 
that  the  words  employed  would  cover,  or  for  the  purpose  of 
applying  the  description  to  property  not  included  within 
the  terms  which  the  parties  actually  employed  in  expressing 
their  contract     Van  Evera  v.  Davis,  51  Iowa,  637.     This 
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distinction  seems  to  have  been  ignored  in  Piano  Mfg.  Co,  v. 
Griffin,  75  Iowa,  102,  where  it  was  held  that,  although  the 
description  was  totally  insufficient  as  notice  to  an  officer 
making  a  levy  on  the  property,  parol  evidence  was  admissi- 
ble to  show  that  it  was  the  very  property  which  the  parties 
had  intended  to  mortgage,  and  such  evidence  was  held 
sufficient  to  justify  the  admission  in  evidence  of  the  instru- 
ment itself.  But  the  distinction  is  clearly  recognized  in  the 
latter  case  of  King  v.  Howell,  94  Iowa,  208,  where  Mr. 
Justice  Deemer  says :  "If  it  be  conceded  that  plaintiff 
•could  show  actual  notice,  yet  the  notice  given  was  not  true, 
for  the  mortgage  did  not  cover  the  com.  All  that  can  be 
claimed  for  it  is  that  defendant  had  notice  that  the  parties 
intended  to  cover  the  com  in  question,  but  by  mistake  did 
not  do  so.  This  would  not  be  sufficient  in  an  action  at  law 
to  recover  possession  of  the  property," — citing  Adams  v. 
Bank,  53  Iowa,  491.  A  description  is  insufficient  as  matter 
of  law  which  does  not  guide  the  inquirer  so  that  he  would 
reasonably  be  led  to  the  identification  of  the  property  (that 
is,  as  above  suggested,  without  reference  to  the  intention 
of  the  parties  not  expressed  in  the  instrument  itself.)  Gil- 
christ V,  McGhee,  98  Iowa,  508.  The  case  which  seerfis 
nearest  like  this  in  the  Iowa  Reports  is  that  of  Cray  v.  Cur- 
rier, G2  Iowa,  535,  where  it  is  held  that  a  description  of 
"all  the  cut  and  growing  and  having  grown  on  the  west  ^  of 
the  northeast  i,"  etc.,  is,  as  matter  of  law,  insufficient,  the 
court  saying:  "It  is  evident  enough,  upon  looking  at  the 
description,  that  a  word  of  some  kind  was  omitted  by  mis- 
take. If  we  could  discover  with  reasonable  certainty  what 
the  word  is,  we  might  feel  justified  in  supplying  it  by  con- 
struction, but  we  are  unable  to  discover  with  any  certainty 
what  the  word  intended  was.  We  know  of  no  rule  which 
would  justfy  us  in  holding  that  the  word  omitted  is  the 
word  of  the  broadest  signification  which  could  properly  be 
used  in  connection  with  the  other  words.  We  cannot  see 
w^hy  we  should  supply  the  word  ^crops,'  rather  than  ^hay,' 
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or  ^corn/  or  something  else.  In  our  opinion  the  description 
is  fatally  defective."  So,  in  this  case,  the  description  might 
apply  to  heifers,  or  steers,  or  colts,  or  it  might  apply  to 
live  stock  in  general,  consisting  of  animals  of  different 
species.  This  is  no  description  whatever,  and  the  mortgage- 
is  of  no  validity  as  against  the  plaintiff.  It  seems  to  me^ 
that  the  conclusion  reached  by  the  majority  as  to  the  first 
mortgage  referred  to  therein  is  not  sound. 
Deemek,  J.,  concurs  in  this  dissent 


Timothy  Crynes  v.  City  of  Independence,   Appellant, 

Judgment  Non  Obstante:        special   findings:       Defective  walks. 
The  petition  in  an  action  against  a  city  for  injuries  resulting 
from  a  broken  plank  in  a  sidewalk  alleged  the  customary  use 

1  of  such  sidewalk  for  the  unloading  of  trunks  thereon,  and  that 
it  was  of  insufficient  strength  to  stand  such  use.     The  jury 

3  found  that  the  plank  was  old,  but  not  decayed,  and  was  broken 
by  a  trunk  falling  on  it.  Held,  that  the  special  findings,  not 
being  inconsistent  with  the  theory  presented  by  the  petition^ 
would  not  authorize  a  judgment  for  defendant  notwithstanding 
a  general  verdict  for  plaintifi[. 

Appeal:    Instructions      not   complained   of.     Where   there   are    no 

2  objections  to  the  giving  of  instructions,  they  will  be  consid- 
ered on  appeal  as  the  law  of  the  case. 

Appeal  from  Buchanan  District  Court, — Hon.  A.  S.  Bi^ir, 

Judge. 

Wednesday^  January  29,  1902. 

Suit  at  law  to  recover  for  personal  damages  caused  by 
a  defective  walk.  Trial  to  a  jury,  and  verdict  and  judg- 
ment for  the   plaintiff.      Defendant  appeals. — Affirmed, 

L,  F,  Springer  and  Bansi^r  &  Everett  for  appellant- 

E,  E,  Hasner  for  appellee. 
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Sherwix,  J. — The  petition,  as  amended,  alleges  that 

the  ^vaik  where  the  plaintiff  received  his  injuries  was  almost 

constantly  subject  to  severe  usage  by  the  unloading  of  heavy 

trunks  thereon,  which  was  well  known  to  the  defendant, 

and  that  the  walk  was  of  insufficient  strength  and 

1  thickness  for  such  use.  The  plaintiff  received  his 
injury  between  10  and  11  o'clock  at  night  by  step- 
ping on  a  plank  in  the  walk  that  had  been  broken  only  two 
or  three  hours  before  by  a  heavy  trunk  that  had  fallen  upon 
it  from  a  dray.     There  was  no  evidence  of  actual  notice  to 

the  city  of  the  broken  plank  before  the  accident  oc- 

2  cured.     The  court  gave  the  jury  instructions  cover- 
ing the  issues  presented  by  the  petition  as  amended. 

They  are  not  complained  of,  and  must  be  accepted  as  the 

law  of  the  case.     A  number  of  special  interrogatories  were 

submitted  to  the  jury  at  the  request  of  the  defendant,  which 

were  all  answered.     'No.  9,  and  the  answer  thereto, 

3  were  as  follows:     ''Did   any  of  the  officers  of  the 
defendant  city  have  actual  notice  that  such  broken 

plank  was  broken  before  the  plaintiff  received  his  injury? 
Ans.  Yes."  The  general  verdict  was  for  the  plaintiff,  and 
the  answer  to  the  ninth  interrogatory  was  clearly  wrong, 
because  there  was  no  evidence  to  support  it,  and  it  was  set 
aside  for  that  reason  on  motion  of  the  defendant.  After  this 
answer  had  been  eliminated  from  the  record,  the  defend- 
ant moved  for  a  judgment  on  the  special  findings,  on  the 
ground  that  they  were  inconsistent  with  the  general  ver- 
dict, and  for  other  reasons  not  necessary  to  enumerate  here. 
This  motion  was  rightly  overruled.  The  special  findings 
were  to  the  effect  that  the  plank  was  broken  at  7  or  8  o'clock 
of  the  same  evening  that  the  plaintiff  was  injured;  that  it 
was  old,  but  not  decayed  or  rotten ;  and  that  it  was  broken 
by  a  trunk  falling  upon  it  None  of  these  findings  were 
inconsistent  with  the  theory  presented  by  the  plaintiff's 
amendment  to  his  petition,  upon  which  the  court  duly  in- 
structed the  jury,  and  which  instructions,  we  maj^  say  in 

YoL.  115  Ia— 29 
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the  passing,  were  warranted  by  the  evidence.  It  is  a 
familiar  rule  that,  to  warrant  a  judgment  upon  special  find- 
ings against  a  general  verdict,  such  finding  must  be  abso- 
lutely inconsistent  therewith,  llawley  v.  City  of  Ailantic, 
92  Iowa,  172,  and  cases  therein  cited. 

The  only  question  before  us  is  the  correctness  of  the 
ruling  on  this  motion,  and  the  judgment  is  therefore  af- 
firmed. 


Jacob  Brown  et  al.  v.  Modern  Woodmen  of  America, 

1 121    47|  Appellant 

133     202^ 

Life  Insurance:        fai.sity   of   warranty:       Estoppel    by   medical 

examination.  Under  Code,  section  1812,  providing  that  an  in- 
surance company  whose  examining  physician  certifies  that  an 
applicant  is  a  fit  subject  for  insurance  shall  be  estopped  to  set 
up  that  insured  was  not  in  the  condition  of  health  required  by 

1  the  policy,  unless  the  physician's  certificate  was  procured  by 
fraud,  a  company  whose  physician  so  certifies  cannot  set  up 
the  falsity  of  assured's  warranties  as  to  his  health  prior  to 
the  medical  examination,  in  the  absence  of  proof  that  the 
physician's  report  was  secured  by  fraud. 

Evidence:  Character  of  organization.  Where  the  action  of  de- 
fendant in  an  action  on  a  life  policy  alleges  that  it  is  a  frater- 
nal beneficiary  society,  but  there  is  no  proof  thereof,  and  the 

2  certificate  sued  on  indicates  that  the^  organization  is  an  insur- 
ance concern,  it  will  be  considered  a  life  insui^nce  company 
subject  to  the  provisions  of  Code,  section  1812. 

Appeal   from  Des  Mohies  District   Court. — Hon.    W.    S. 
WiTHRow,  Judge. 

Thursday,  January  30,  1902. 

Action  in  equity  on  a  beneficiary's  certificate.  Trial 
to  the  courts  and  judgment  for  the  plaintiffs.  The  defend- 
ant appeals. — Affirmed. 
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/.  ir.  White  and  J.  M.  Mercer  for  appellant. 

C,  L.  Poor  and  Chas,  Wiln/^r  for  appellees. 

Sherwin^   J. — The   defense    rests   on  an  alleged  false 

warranty  of  the  insured  as  to  his  health  prior  to  the  medical 

examination  made  by  the  defendant's  physician  upon  the 

plaintiil's   application  to  become  a  member  of  the 

1  defendant  order.     The  physician  reported  tlie  plain- 
tiff a  suitable  and  desirable  risk,  and  it  is  not  pleaded, 

nor  is  it  proven,  that  such  report  was  secured  by  fraud 
practiced  upon  the  defendant's  medical  examiner;  and  with- 
out such  proof  the  defendant  is  estopped  from  denying  the 
truthfulness  of  the  plaintiff's  representations.  Weimer  v. 
Association,  108  Iowa,  451 ;  Stewart  v.  Association,  110 
Iowa,  528. 

While  the  answer  of  the  defendant  alleges  that  it  is  a 

"fraternal  beneficiary'  society,"  there  is  no  proof  before  us 

sustaining  the  averment,  and  the  certificate  sued  on,   and 

the  requirements  therein  contained,  indicate  that  at 

2  least   the   insurance   branch   of   the     association     is 
purely  an  insurance  concern,  and  that  it  should  be 

governed  by  the  statute  relating  to  such  institutions.  Grimes 
v.  Legion  of  Honor,  97  Iowa,  315 ;  Stork  v.  Supreme  Lodge, 
113  luwa,  724. 

On  the  record  presented  to  ns,  we  are  clearly  of  the 
opinion  that  this  case  is  within  the  provision  of  section 
1812  of  the  Code,  and  that  it  should  be  affirmed. 


Emily  Scuupanitz,  plaintiff,  Appellant,  v.  Henry  Far- 
wick AND  Wife,  B.  Went^iold,  Mary  A.  Hemmer, 
J.  J.  Bruening,  C.  Christen,  Sheriff,  etc.,  defend- 
ants. Appellees. 

Subrogation:  priorities  of  mortgages:  Estoppel  by  judgment. 
Two  mortgages  were  given  on  three  several  tracts  of  land,  and 
a  third  was  given  to  plaintiff  on  two  of  said  tracts,  and  a 
fourth  was  given  to  defendant  on  the  three  tracts.     Plaintiff 
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and  the  second  mortgagee  took  an  assignment  of  the  first  mort- 
gage, and  brought  foreclosure,  making  the  mortgagor  and  de- 
fendant parties.  Defendant  by  cross  bill,  asked  tha'c  all  the 
property,  except  the  tract  not  included  in  plaintiffs  third 
mortgage,  be  first  exposed  for  sale  which  was  granted,  and  on 
sale  the  first  and  second  mortgages  were  satisfied.  Held,  that 
plaintifF  on  bringing  action  to  foreclose  the  third  mortgage, 
was  not  entitled  to  subrogation,  and  to  satisfy  her  lien  against 
the  tract  not  included  in  the  third  mortgage,  as  such  relief 
was  inconsistent  with  that  granted  defendant,  and  plaintiff 
was  estopped  by  the  judgment  in  that  action. 

Appeal    from    Winneshiek    District    Court. — Hon.   L.   E. 
Fellows,  Judge. 

Thuksday,  January  30,  1902. 

Action  in  equity  for  the  foreclosure  of  a  mortgage 
made  by  the  defendant  Farwick  to  plaintiff,  and  for  subro- 
gation to  the  rights  acquired  by  defendant  Wenthold,Bruen- 
ing,  and  Hemmer  under  certain  other  mortgages  also  made 
by  the  said  Farwick.  The  cause  was  tried  below  upon  an 
agreed  statement  of  facts,  and  a  decree  entered  dismissing 
the  petition.     Plaintiff  appeals. — Affirmed. 

D.  Shea  and  M.  J.  Carter  for  appellant. 

N.  Willett  for  appellees. 

Weaver^  J. — The  record  in  this  case  is  somewhat  com- 
plicated, but  the  material  facts  may  be  stated  as  follows: 
In  January,  1896,  Farwick  executed  a  mortgage  for  $2,500 
to  F.  Schack  upon  three  several  tracts  of  land.  In  April  of 
the  same  year  he  executed  a  second  mortgage  upon  all  three 
tracts  for  $1,274  to  defendant  Wenthold.  In  June  follow- 
ing he  executed  a  third  mortgage  to  plaintiff  for  $815  upon 
two  of  the  tracts  above  mentioned,  omitting  one  parcel 
of  15  acres.  In  September  Farwick  executed  a  fourth  mort- 
gage for  $840  upon  all  three  tracts  to  the  defendant  Mary 
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Hemmer.  About  tliis  time  he  seems  to  have  escaped  into 
Minnesota,  and  the  court  is  thus  relieved  from  the  necessity 
of  dealing  with  an  indefinite  increase  of  mortgage  liens. 
In  May,  1898,  Mrs.  Hemmer,  Jhe  holder  of  the  last  mort- 
gage, secured  a  foreclosure  thereof,  making  Farwick  and 
wife  the  only  defendants,  and  on  June  20,  1898,  sale 
was  had  in  such  foreclosure  proceedings;  said  mortgagee, 
purchasing  all  the  mortgaged  property,  and  receiving  a  sher- 
iff's certificate  accordingly.  On  July  5,  1898,  plaintiff 
holding  the  third  mortgage,  and  defendant  Wenthold,  hold- 
ing the  second  mortgage,  together  took  an  assignment  of  the 
first  mortgage  from  Schack  and  instituted  foreclosure  pro- 
ceedings upon  it,  making  Farwick  and  wife  and  Mrs.  Hem- 
mer defendants.  Mrs.  Hemmer  appeared  in  said  action, 
and  by  cross  bill  asked  that  all  that  portion  of  the  property 
described  in  the  Schack  mortgage  (except  the  IJ)  acres  not 
included  in  the  mortgage  to  Mrs.  Schupanitz)  be  first  ex- 
posed for  sale  before  making  any  sale  of  said  excepted  tract 
The  court  found  Mrs.  Hemmer  entitled  to  the  relief  asked, 
and,  while  foreclosing  the  Schack  mortgage  as  against  all 
the  lands,  ordered  that  the  sheriff  should  first  sell  the  two 
tracts  described  in  all  four  mortgages,  and  that  the  fourth 
or  15  acre  tract  should  only  be  liable  for  any  balance  re- 
maining after  the  rest  of  the  property  had  been  exhausted. 
Upon  sale  being  made  under  this  decree,  the  two  tracts 
above  mentioned  were  struck  off  to  the  defendant  J.  J. 
Bruening  for  a  sum  sufficient  to  pay  both  the  first  (or 
Schack)  mortgage  and  the  second  (or  Wenthold)  mortgage 
in  full,  and  sheriff's  certificate  was  issued  to  said  purchaser. 
Thereafter,  in  April,  1899,  the  plaintiff  brings  this  action 
to  foreclose  the  third  mortgage,  and,  alleging  that  all  her 
security  has  been  exhausted  in  satisfying  the  prior  mort- 
gages given  to  Schack  and  Wenthold,  asks  to  be  subrogated 
thereto,  in  order  that  she  may  enforce  her  claim  against 
the  15  acre  tract,  which  was  not  exhausted  by  the  prior 
liens. 
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The  right  of  subrogation  under  appropriate  conditions 
is  well  settled,  and  has  been  stated  as  follows:  If  the  first 
mortgagee  has  a  lien  upon  two  tracts  of  land,  and  the  junior 
mortgagee  has  a  lien  upon  but  one  of  such  parcels,  the  latter 
may  compel  tlie  former  to  resort  to  the  property  on  which 
the  latter  has  no  lien  and  exhaust  it  before  subjecting  the 
other.  In  further  application  of  tlie  same  principle,  it  is 
also  said  that  if  the  prior  creditor  who  has  a  lien  upon  two 
funds  or  two  items  of  property  satisfies  his  demand  out  of 
the  one  fund  or  item  of  property,  on  which  alone  the  junior 
creditor  has  a  lien,  equity  will  subrogate  the  latter  to  the 
former  lien  upon  that  part  of  the  security  which  has  not 
been  exhausted.  Sheldon,  Subrogation,  sections  61,  62; 
Wolf  V,  Smith,  36  Iowa,  454;  Cheesebrovgh  v.  Millard,  1 
Johns.  Ch.  409  (7  Am.  Dec.  494).  On  general  principles 
it  is  entir^y  just  to  say,  as  urged  by  appellant,  that  a 
creditor  having  the  choice  of  two  funds  out  of  which  to 
enforce  his  claim  ought  to  exercise  that  choice  in  such  man- 
ner as  not  to  injure  other  creditors  who  can  resort  to  but 
one  of  such  funds,  and  if,  in  the  exercise  of  his  legal  right, 
ho  exhausts  that  fimd  alone  to  which  other  creditors  can 
resort,  equity  will  place  them  in  his  position,  so  far  as  he 
has  applied  their  funds  to  the  satisfaction  of  his  claims; 
and  the  only  serious  question  here  is  whether  appellant  is 
in  position  to  avail  herself  of  the  benefit  of  the  admitted 
rule.  Had  Schack,  the  first  mortgagee,  foreclosed  his  mort- 
gage  and  caused  the  land  which  was  also  included  in  ap- 
])ellant's  mortgage  to  be  alone  sold,  thereby  satisfying  his 
claim,  then,  undoubtedly,  apj^ellant,  as  between  herself  and 
Schack,  would  be  entitled  to  subrogation  to  the  first  lien 
against  the  15  acres  not  exhausted  by  the  foreclosure.  But 
such  is  not  the  situation.  Appellant  herself,  with  Went- 
hold,  purchased  the  Schack  mortgage,  and  herself  fore- 
closed it.  In  that  proceeding  the  defendant  Hemmer  ap- 
peared, and  upon  her  cross  petition  the  court  provided  for 
what  may  be  called  a  ^^marshaling  of  the  securities,"  and 
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ordered  that  the  property  covered  by  appellant's  mortgage 
be  first  exhausted.  We  do  not  stop  to  inquire  whether  that 
adjudication  was  correct.  It  was  made  in  an  action  brought 
by  the  appellant,  and,  as  she  did  not  appeal  therefrom,  we 
must  presume  she  was  satisfied  with  it.  It  was  by  her  own 
act  and  consent  that  the  security  of  her  third  mortgage, 
which  she  now  seeks  to  foreclose,  was  exhausted  in  dis- 
charge of  the  lien  of  her  first  mortgage.  It  is  true  that  in 
said  proceeding  appellant  did  not  plead  or  seek  to  fore- 
close the  mortgage  now  sued  upon,  but  it  is  true  that  in  Mrs. 
Hemmer's  cross  petition  the  existence  of  said  mortgage  was 
specifically  pleaded  as  one  of  the  grounds  upon  which  she 
claimed  and  she  was  granted  the  relief  requiring  the  property 
covered  by  appellant's  lien  be  first  sold.  If  appellant  be- 
lieved herself  entitled  to  the  remedy  she  now  seeks,  it  was 
entirely  competent  for  her,  by  appropriate  pleading,  to  have 
presented  her  claim,  and  to  have  demanded  that  the  15  acre 
tract  be  tlie  first  to  be  exhausted  in  paj'Tnent  of  tlie 
paramount  lien.  It  will  readily  be  seen  that  Mrs. 
Hemmer's  claim  to  have  the  common  security  first 
applied  to  the  payment  of  the  prior  lien,  and  appellant's 
claim  to  have  the  tract  not  included  in  such  common  secur- 
ity first  so  applied,  are  irreconcilable,  and  the  granting  of 
the  one  is  of  necessity  the  denial  of  the  other.  The  decree, 
therefore,  in  the  foreclosure  of  the  Schaek  mortgage,  grant- 
ing Mrs.  Hemmer's  demand  as  to  the  order  of  sale  of  the 
mortgaged  property,  operates, as  an  estoppel  upon  appellant 
in  this  proceeding. 

For  the  reasons  stated,   the  judgment  of  the  district 

court  is  AFFIRMED. 


115    455 

State  of  Iowa  v.  John  IIogats",  Appellant.  }^  ^^^ 

|ll5      455 

Alibi:      beabs  ox  reasonable  doubt  as  to  whole  case  of  state.       i^^    ^^^ 
On  a  prosecution  for  burglary,  where  the  defense  of  alibi  was 
made,  the  court  charged  that  the  burden  of  proving  the  defense 
of  alibi  was  on  defendant,  which  defense  must  be  established 
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by  a  preponderence  of  the  evidence,  and  that,  if  the  proof 
1  failed,  the  defense  should  not  be  considered,  but,  if  it  were 
established,  the  jury  should  give  it  full  consideration.  Held, 
that  the  instruction  was  error,  in  the  absence  of  an  instruction 
that  evidence  as  to  alibi  should  be  taken  into  account  on  the 
question  of  reasonable  doubt, — whether  or  not  established  by  a 
preponderance  of  the  evidence. 

Failube  op  co-indictee  to  testify  :  Need  not  be  instructed  on  Code, 
section  5484,  providing  that,  if  an  accused  shall  ntfc  elect  to 
become  a  witness,  that  fact  shall  not  have  any  weight  against 
6  him,  does  not  require,  on  trial  of  one  of  several  co-indictees, 
an  instruction  that  the  jury  shall  not  consider  the  failure  of 
accused  to  call  his  co-indictees  as  witnesses. 

Misconduct  OP  prosecuting  attorney.  On  a  prosecution  for  burg- 
lary, one  of  defendant's  witnesses,  having  been  asked  on  cross- 
examination  whether  he  had  conversed  with  defendant  prior 
to  the  trial,  and  having  denied  it,  was  then  asked  whether  he 
had  not  at  a  particular  time  and  place,  said,  to  a  person  named. 

3  that  defendant  had  approached  him  and  asked  him  to  testify 
in  a  certain  way,  with  the  insinuation  that  if  he  did  not  he 
would  be  in  danger.  Held,  that  the  fact  of  defendant  having 
made  any  such  statement  not  being  proved,  it  was  error  for 
the  prosecuting  attorney  to  refer  to  the  asiumed  threat  in  his 
argument  to  the  jury. 

Refusal  to  give  such  charge  orally.  The  refusp.l  of  the  trial  judge 
at  the  time  of  the  argument  to  take  notico  of  an  objection  by 
defendant's  attorney  to  the  prosecuting  attorney's  reference  to 

4  the  testimony — such  refusal  being  on  the  ground  that  he  could 
not  instruct  the  jury  orally, — ^was  error,  since  a  direction  not 
to  consider  the  reference  would  not  have  been  an  instruction 
which  must  be  in  writing. 

Refusal  not  cured.  An  instruction  on  the  submisson  of  the  case  to 
the  juiy  that  the  evidence  as  to  the  witness'  outside  conversa- 

5  tion  was  to  be  considered  o]^ly  so  far  as  it  might  affect  his 
credibility  did  not  cure  the  error. 

Same.  Discretion  of  trial  court.  Where  on  a  criminal  prosecu- 
tion, the  prosecuting  attorney  improperly  asked  a  witness  for 
defendant  whether  he  had  ever  been  in  a  reform  school,  the 
2  question  whether  it  was  such  misconduct  as  to  authorize  a 
new  trial  being  a  matter  to  be  determined  by  the  trial  court 
in  its  discretion,  the  overruling  of  a  motion  for  a  new  trial 
will  not  be  disturbed  on  appeal. 
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Failure  to  ask  charge  removing  prejudice.    Accused,  having  asked 
no  directions  to  the  jury  at  the  time  of  the  question  or  after- 
2    wards  for  the  purpose  of  removing  any  prejudice  that  might 
"    have  arisen,  cannot  complain  on  appeal. 

Appeal  from    Winneshiek    District    Court, — Iloisr.   A.   N. 
HoBsoN,  Judge. 

Thursday,  January  30,  1902. 

Defendant  was  indicted  jointly  with  three  others  for 
burglary.  Each  defendant  asked  a  separate  trial.  This  de- 
fendant was  tried  first,  and  was  convicted,  and  from  sen- 
tence on  such  conviction  he  appeals. — Reversed. 

Frank  Sayre  and  E.  R.  Acres  for  api)ellant 

N.  Willett.  Chas.  W.  Mullanj  and  Chas  A.  Van  Vleck 
for  appellee. 

McCuuN,  J. — ^Defendant  introduced  evidence  for  the 
purpose  of  proving  an  alibi,  and  asked  the  court  to  instruct 
that  unless  the  jurors  found  beyond  a  reasonable  doubt, 
.  upon  all  the  evidence  in  the  case, — including  in  this 
1  view  the  evidence  referring  to  the  alibi,  offered  by  de- 

fendant,— that  defendant  was  guilty,  they  should 
acquit  The  court  did  not  give  this  instruction,  nor  anything 
corresponding  to  it.  The  jury  was  told  in  a  general  way 
that  a  doubt  which  would  require  acquittal  must  not  be 
captious,  forced  or  artificial,  but  must,  without  being  sought 
after,  fairly  and  naturally  arise  in  the  mind  ^^after  compar- 
ing the  whole  evidence,  and  deliberately  considering  the 
whole  case."  The  court  had  already  told  the  jury,  in  an 
instruction  following  largely  the  language  of  that  referred 
to  in  State  v.  Maher^  74  Iowa,  77,  that  the  burden  of  prov- 
ing the  defense  of  alibi  was  on  the  defendant,  and  that  such 
defense  must  be  established  by  a  preponderance  of  the  evi- 
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dence,  and  that,  if  the  proof  of  alibi  fails,  it  should  not 
be  considered,  but,  if  the  defense  is  established,  the  jury 
should  give  it  full  consideration.  This  instruction  was  in 
itself  not  in  a  form  to  be  particularly  commended,  as  pointed 
out  in  the  case  just  referred  to,  but  it  was  probably  not 
prejudicially  erroneous.  Xow,  it  is  well  settled  in  this 
state  that,  even  though  the  evidence  as  to  alibi  is  not  suffi- 
cient to  establish  that  defense  by  a  preponderance  of  the 
evidence,  nevertheless  the  jury  should  take  it  into  account  in 
determining  whether  the  guilt  of  the  defendant  is  estab- 
lished beyond  a  reasonable  doubt.  See  Staie  r.  McGarry, 
111  Iowa,  TOO  where  the  cases  on  the  subject  are  fully  dis- 
cussed. In  the  case  of  State  r.  Maker,  supra,  such  an  in- 
struction was  given,  and  it  was  in  view  of  that  instruction 
that  the  one  relating  to  proof  of  alibi  was  sustained  as  not 
prejudicial.  But  here  the  court,  in  the  instruction  relating 
to  alibi,  told  the  jury  that,  unless  the  evidence  as  to  that 
defense  established  it  by  a  preponderance,  tlie  defense  must 
fail,  and  did  not  tell  the  jury  that  such  evidence  was  still 
to  be  taken  into  account  on  the  question  of  reasonable  doubt 
In  this  respect  the  court  erred. 

Complaint  is  made  of  the  action  of  the  prosecuting 
attorney  in  asking  a  witness  for  the  defendant  on  cross-ex- 
amination whether  he  had  ever  been  in  a  reform  school. 

The  objection  to  the  question  was  sustained,  but  ap- 
2  pellant  contends  that  the  misconduct  of  the  attorney 

in  asking  the  question  was  so  far  prejudicial  as  to 
require  reversal.  The  question  should  not  have  been  asked, 
but  whether  this  misconduct  was  such  as  to  require  a  new 
trial  was  a  matter  to  be  determined  primarily  by  tlie  trial 
court,  in  its  discretion.  As  said  in  State  v.  Ean,  90  Iowa, 
534.  "The  court  below  had  full  opportunity  for  observing 
the  effect  of  the  attempted  introduction  of  testimony  on  tlie 
jury,  and,  by  overruling  the  motion  for  a  new  trial,  has 
virtually  found  that  it  was  without  prejudice."  Defend- 
ant asked  no  direction  to  the  jury,  at  the  time  or  after- 
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wards,  for  the  purpose  of  removing  any  prejudice  that 
might  have  arisen,  and  cannot  now  complain.  Blair  v. 
Madison  County,  81  Iowa,  313. 

Misconduct  of  the  prosecuting  attorney  in  another  mat- 
ter is  complained  of.     One  of  the  defendants  witnesses,  hav- 
ing been  asked  on  cross-examination  whether  he  had  con- 
versed with  the  defendant  prior  to  the  trial  with 
8  reference  to  the  evidence  he  would  give,  denied  any 

such  conversation,  and  was  then  asked  whether  he 
had  not,  at  a  particular  time  an^  place,  said  to  a  person 
named  that  the  defendant  had  approached  him  and  asked  him 
to  testify  in  a  certain  way,  with  the  insinuation  that  if  he  did 
not  he  had  better  look  out  for  his  personal  safety  and  the  safety 
of  his  property.  The  witness  practically  admitted  having 
made  such  a  statement  The  question  was,  no  doubt,  a 
proper  one  for  the  purpose  of  laying  the  foundation  for 
impeachment,  but  the  fact  of  defendant'  having  made  any 
such  statement  was  not  proven.  The  evidence  went  to  show 
an  outside  conversation  by  the  witness,  in  which  he  said 
that  such  statement  had  been  made  to  him.  Such  conversa- 
tion did  not  in  itself  tend  to  show  that  the  statement  was 
made,  and  the  prosecuting  attorney  should  not,  in  argument, 
have  referred  to  this  assumed  threat  as  tending  to 
4  show  the   character   of    defendant      It  seems   that 

defendant's  attorney  during  the  argument  for  the 
state  objected  to  any  reference  being  made  to  the  testimony 
relating  to  this  conversation,  as  showing  any  threat  made 
by  defendant;  but  the  trial  judge  refused  to  take  any  notice 
of  this  objection,  on  the  ground  that  he  could  not  instruct 
the  jury  orally.  This  view  was  not  sound.  A  direction 
that  reference  to  this  matter  as  evidence  against  the  defend- 
ant should  not  be  made  in  argument  would  not  have  been  an 
instruction  which  must  be  in  writing.  It  is  evident  that 
such  a  direction  would  have  been  very  much  more  eflFectivo 
given  at  the  very  time  an  improper  argument  was  proposed 
to  be  made,  and  for  the  purpose  of  preventing  it,  than  if 
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postponed  until  the  end  of  the  trial,  when  the  prejudice 

against  defendant  on  account  of  this  assumed  threat  had 

become  fixed  in  the  jurors'  minds  by  reason  of  the 

5  argument  of  the  prosecuting  attorney.     On  the  sub- 
mission of  the  case  to  the  jury,  the  courts  in  one 

of  its  instructions,  correctly  charged  that  the  evidence  as 
to  the  witness'  outside  conversation  in  regard  to  this  mat- 
ter was  to  be  considered  only  so  far  as  it  might  affect 
his  credibility;  and,  if  the  evidence  had  not  been  com- 
mented on  by  the  prosecuting  attorney  in  an  improper  way, 
this  instruction  would  undoubtedly  have  been  sufficient  to 
prevent  prejudice  by  reason  of  misapprehension  by  the  jury 
of  the  purpose  for  which  the  evidence  might  be  considered; 
but  such  an  instruction  was,  we  think,  not  sufficient  to 
remove  the  prejudice  which  may  reasonably  be  presumed  to 
have  arisen  from  the  improper  argument.  See  State  v. 
Helm,  97  Iowa,  378;  People  v.  Mull,  167  K  Y.  847  (60 
K  E.  Eep.  629). 

Appellant  complains  of  refusal  of  the  court  to  instruct 

that  the  jury  should  not  consider  for  any  purpose  the  failure 

of  defendant  and  his  co-defendants  to  testify  in  the  case. 

All  the  defendant  was  entitled  to  in  this  respect, 

6  however,  was  an  instruction  that  failure  of  defend- 
ant himself  to  become  a  witness  should  not  have  any 

weight  against  him  on  the  trial  (Code,  section  5484),  and 
this  instruction  was  given.  Those  indicted  jointly  with 
him  were  not  defendants  in  the  case  then  being  tried,  and 
the  jury  would  be  at  liberty  to  draw  the  same  inference 
from  the  failure  to  call  them  as  witnesses  as  would  be  justi- 
fied from  failure  to  call  any  other  person  who  appeared 
to  be  cognizant  of  the  facts,  and  was  not  asked  to  testify 
with  reference  thereto.  The  appellant  could  have  called 
his  co-defendants  as  his  witnesses,  had  he  seen  fit.  State 
V.  Nash,  10  Iowa,  81. 

For  the  errors  pointed  out,  a  new  trial  is  granted. — 
Reversed, 
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JouN  E.  Spurrier,  Appellant,  v.  Alex.  McLennan. 

Election  Contests:      residence  of  voter.     That  a  voter  had  vis- 
ited Oklahoma,  contemplating  possibly  his  residence  there,  and 
that  he  liked  it,  and  had  determined  to  go  there  in  the  future, 
3    did  not  lose  him  his  rights  as  a  citizen  of  the  state,  so  as  to  dis- 
qualify him  as  an  elector. 

Marking  of  ballots.  Code,  section  1120,  relative  to  elections,  de- 
clares that  when  a  dircle  on  a  ballot  is  marked,  the  ballot 
shall  be  counted  for  all  the  names  on  the  ticket  beneath  the 
circle,  and  that  the  making  of  a  cross  in  the  square  of  another 
ticket  than  the  one  marked  in  the  circle  shall  not  affect  the 
validity  of  the  ballot,  except  as  to  the  office  for  which  the  person 
opposite  whose  name  such  mark  was  made  ii^  a  candidate,  and 
as  to  such  office  the  vote  shall  not  be  counted.  On  a  ballot 
5  sheet  appeared  two  tickets  of  two  parties,  neither  of  which 
contained  county  tickets.  Several  of  the  tickets  were  marked 
in  the  circle,  and  a  mark  was  also  placed  in  the  square  oppo- 
site the  name  of  the  candidate  for  a  certain  county  office  on 
another  ticket.  Held,  that  it  was  proper  to  count  the  ballots 
for  the  one  opposite  whose  name  a  square  was  placed,  since  the 
statute  makes  the  cro^  in  the  circle  efCective  as  a  vote  for  the 
names  printed  on  the  ticket  below  it,  and  nothing  more,  and 
the  only  votes  for  the  county  office  were  those  indicated  by  the 
cross  in  the  square. 

Same,  Code,  section  1120,  enacts  that  when  a  circle  is  marked  the 
ballot  shall  be  counted  for  all  the  names  on  the  ticket  beneath 
the  circle,  and  that  the  making  of  a  cross  in  another  ticket 
than  the  one  marked  in  the  circle  shall  not  affect  the  validity  of 
the  ballot  except  as  to  the  votes  for  which  the  person  opposite 
whose  name  such  mark  was  made  is  a  candidate,  and  that  as 
to  that  office  the  vote  shall  not  be  counted.  On  an  electiom 
7  contest  it  appeared  that  a  number  of  tickets  on  which  the  name 
of  incumbent  was  printed  were  marked  in  the  circle  with  a  cross 
and  a  cross  likewise  put  in  the  square  before  each  name,  except 
that  of  incumbent,  and  a  cross  was  placed  in  the  square  opposite 
contestant's  name  on  another  ticket.  Held,  thai  it  was  proper 
to  refuse  to  count  such  ballot  for  contestant,  a  cross  in  the 
circle  conclusively  meaning  a  vote  for  the  whole  ticket  below 
it,  and  the  marking  of  the  square  before  a  name  on  another 
ticket  having  no  other  effect  than  to  nullify  the  vote  for  the 
office  doubly  voted  for. 
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Same.  The  marking  by  an  elector  of  the  squares  opposite  the 
names  of  candidates  on  a  ballot,  he  having  also  marked  the 

8  circle  at  the  top  of  such  ticket,  does  not  add  to  the  efCect  of  the 
mark  in  the  circle,  nor  detract  from  it,  the  ballot  being  a  vote 
for  all  candidates  under  the  circle. 

Same.  Where  on  an  election  contest,  a  ballot  is  objected  to  be- 
cause of  a  line  drawn  partially  across  it,  but  it  is  shown  to 

9  have  been  done  by  the  judges  of  election  when  making  the 
count,  the  objection  is  properly  overruled. 

Evidence:     General  objection  of  hearsay.     Where,  on  an  election 
contest,  the  testimony  of  a  witness  was  generally  objected  to 
4    as  hearsay,  but  par'c  of  his  testimony  was  plainly  not  hearsay, 
the  objection  was  properly  overruled. 

Appeal  and  Cross  Appeal:  election  contests.  On  an  election  con- 
test, the  judgment  of  the  court  having  fixed  the  number  of 
votes  the  incumbent  had  received,  he  might  appeal  from  the 

1  holding,  if  not  satisfied,  and  the  appeal  would  bring  up  all  rul- 
ings on  the  reception  and  rejection  of  the  ballots  affecting  the 
total,  and  the  incumbent  may  maintain  a  cross  appeal. 

Is  NOT  tried  de  novo.  Ou  an  appeal  from  the  holding  of  the  court 
on  an  election  contest  the  supreme  court  does  not  try  the  case 

2  de  novo,  but  considers  only  the  errors  assigned  by  appellant. 

Findings  as  to  marking  of  ballots:  Review  on  appeal.  Where, 
on  an  election  contest,  the  court  holds  that  a  cross  in  the 
square  opposite  a  blank  on  a  ticket  not  filled  by  the  insertion 
6  of  a  name,  is  not  an  identifying  mark  authorizing  the  rejec- 
tion of  a  ballot,  the  holding  is  a  finding  of  fact,  and  not  re- 
viewable on  appeal,  except  for  insufficiency  of  evidence  to  sus- 
tain it 

Appeal    from   Iowa   District    Court, — ^Hon.  M.  J.  Wade, 

Judge. 

Thursday,  January  30,  1902. 
• 
This  is  a  contest  over  the  right  to  hold  the  office  of 
clerk  of  the  district  court  in  and  for  Iowa  county,  each 
party  claiming  to  have  been  elected  thereto.  The  board  of 
supervisors  declared  defendant  to  have  been  elected.  In  a 
proceeding  before  a  court  of  contest,  plaintiff's  case  was 
dismissed.     On  his  appeal  to  the  district  court,  trial  was 
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had  on  the  merits,  and  defendant  was  found  to  have  been 
elected  by  a  majority  of  five  votes.  From  such  finding  this 
appeal  is  taken. — Affirmed. 

J.  T.  Beem  and  Thomas  Stapleton  for  appellant. 

Hedges  &  Rumple  for  appellee. 

Waterman,  J. — Defendant's  motion  to  dismiss  plain- 

tiflF's  appeal  for  want  of  jurisdiction  in  the  court  of  contest^ 

and  also  in  the  district  court,  will  be  overruled.     In  view  of 

the  conclusion  reached  on  the  merits  of  the  case,  we  need  not 

take  the  time  or  space  necessary  to  set  out  our  reasons 

1  for  this  action.     Defendant  also  took  an  appeal  from 
the  finding  of  the  district  court  on  two  grounds:  (1) 

As  to  itvS  holding  that  it  had  jurisdiction;  (2)  as  to  rulings 
on  the  reception  and  rejection  of  certain  ballots.  There  is  a 
motion  to  dismiss  this  cross  appeal.  What  we  have  already 
said  indicates  that  such  appeal  is  not  sustainable  on  the 
first  ground.  As  to  the  second  ground,  it  is  admittx^d  by 
contestant,  that  all  such  rulings  may  be  considered  on  plain- 
tiff's appeal.  Inasmuch  as  defendant's  abstract  may  prop- 
erly be  taken  and  accepted  by  us  as  an  amendment  to  that 
of  appellant,  it  makes  no  difference  whether  we  consider 
the  matters  on  one  appeal  or  another,  so  long  as  we  may 
consider  them  at  all.  We  might  therefore  pass  the  motion 
without  a  ruling.  But  we  think  it  is  not  well  taken.  The 
judgment  of  the  trial  court  fixed  the  nimiber  of  votes  de- 
fendant had  received.  If  not  satisfied  with  this  holding 
he  could  appeal  from  it,  and  his  appeal  would,  of 

2  course,  bring  up  all  rulings  which  affected  this  total. 
We  do  not  understand  that  on  an  appeal  this  court 

tries  a  case  of  this  kind  de  novo;  but,  rather,  that  we  con- 
sider only  the  errors  assigned  by  the  appellant. 

I.     It  is  claimed  that  one  Xettifee,  who  voted  at  the 
election,  was  not  a  qualified  voter,  for  that  he  was  not  a 
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citizen  of  Iowa  at  the  time.      He   was    asked    bv    counsel 
for  contestant  for  whom  he  voted  for  clerk  of  the 

3  district  court,  tod,  upon  objection,  the  trial  court 
ruled  that  he  need  not  answer,  a  sufficient  founda- 
tion not  having  been  laid.  All  that  has  been  sho^vn  was 
that  Xettifee  had  previously  gone  to  Oklahoma,  with  the 
intention  of  looking  at  the  country,  as  a  possible  place  of 
residence;  that  he  liked  it,  and  had  determined  some  time 
in  the  future  to  remove  there.  This  did  not  make  him  a 
citizen  of  Oklahoma,  nor  lose  him  his  rights  as  a  citizen 
of  Iowa. 

II.  There  was  a  motion  by  contestant  to  strike  the 
testimony  of  D.  O.  Jones,  one  of  the  election  judges,  on  the 
ground  that  it  was  hearsay.     This  was  overruled,  and  com- 
plaint is  made  of  this  action  of  the  court    The  wit- 

4  ness  was  explaining  marks  on  certain  ballots,   and 
attempting  to  show  they  were  made  by  the  judges  of 

election  in  counting  the  same.  Whatever  may  be  said  as 
to  certain  parts  of  his  evidence,  his  statement  with  relation 
to  exhibit  69, — "I  am  pretty  positive  those  marks  were  not 
on  there  before  they  [the  ballots]  were  taken  from  the  box." 
— ^followed  by  his  assertion  as  to  exhibit  68, — "it  was  the 
same  as  the  others," — ^was  not  hearsay;  and  as  the  motion 
went  to  all  of  his  testimony,  it  was  properly  overruled. 

III.  Upon  the  ballot  sheet  appeared  tickets  of  the 
Prohibition  and  Socialist  Labor  parties.  Xeither  of  these 
contained  county  tickets.      Several  of  these  tickets  were 

marked  in  the  circle,  and  a  mark  also  placed  in  the 

5  square  opposite  the  name  of  incumbent  on  the  Re- 
publican ticket.     These  ballots  were  counted  for  the 

incumbent,  and  this  action  of  the  canvassing  board  was  sus- 
tained by  the  district  court  Section  1120  of  the  Code  is 
in  part  as  follows:  "(1)  When  a  circle  is  marked,  the  ballot 
shall  be  counted  for  all  the  names  upon  the  ticket  beneath 
the  circle.  The  making  of  a  cross  in  the  square  of  another 
ticket  than  the  one  marked  in  the  circle  shall  not  affect  the 
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validity  of  the  ballot,  except  as  to  the  office  for  which  the 
person  opposite  whose  name  such  mark  was  made  is  a  can- 
didate, and  as  to  such  office  the  vote  shall  not  be  counted." 
This  section,  we  think,  makes  the  cross  in  the  circle  effec- 
tive as  a  vote  for  all  names  printed  upon  the  ticket  below  it, 
but  for  nothing  more.  Such  a  cross  cannot  indicate  a  vote 
for  an  office  that  is  left  blank  upon  that  ticket.  If  these 
tickets  had  contained  the  name  of  the  nominee  for  the  office 
of  clerk  of  the  district  court,  and  the  voters,  after  marking 
the  circle,  had  put  a  cross  in  the  square  preceding  the  name 
of  incumbent  on  the  Republican  ticket,  they  would  have 
voted  for  two  candidates  for  an  office  to  which  but  one  could 
be  elected,  and  for  such  officer  their  votes  could  not  be 
counted.  But  this  reason  does  not  apply  in  such  a  case  as 
that  now  before  us.  The  crosses  in  the  circles  were  not 
votes  for  clerk  of  the  district  court,  because  the  name  of  no 
candidate  for  that  place  appeared  below  them.  The  only 
votes  for  such  officer  were  those  indicated  by  the  crosses  in 
the  square  before  the  incumbent's  name,  and  we  think  they 
were  rightly  counted  for  him. 

,  IV.  Nineteen  ballots  were  rejected  on  which  contest- 
ant had  been  voted  for,  because  of  identifying  marks,  which 
consisted  in  some  cases  of  a  cross  opposite  the  name  of  the 
presidential  candidate,  and  in  some  of  a  cross  also  opposite 
the  name  of  the  candidate  for  vice-president;  the  ticket 
being  otherwise  correctly  marked.  It  is  said  these  crosses 
could  not  be  used  for,  or  considered  as,  identifying  marks. 
In  Voorhees  v,  Arnold,  108  Iowa,  77,  we  held  that  a  cross 
in  a  square  opposite  a  blank  space  on  a  ticket  which  had 
not  been  filled  by  the  insertion  of  a  name  was  an  identify- 
ing mark  which  demanded  the  rejection  of  tlie  ballot.  That 
holding  seems  decisive  of  the  present  contention. 
0  But  that  case  goes  farther.     It  holds  the  question 

to  be  one  of  fact  for  the  trial  court,   whether  an 
unauthorized  mark  on  tlie  ballot  was  intended  as  an  identi- 
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fying  mark.  The  trial  court  in  this  case  found  these  crosses 
were  intended  as  identifying  marks,  and  held  against  the 
validity  of  tlie  ballots  under  consideration.  Following  the 
decision  in  the  Voorhees  Case  we  must  say  that  no  sufficient 
ground  is  shown  to  warrant  our  interfering  with  that  find- 
ing.    See,  also,  Morrison  v.  Peppermariy  112  Iowa,  471. 

V.  A  number  of  Republican  tickets,  upon  which  the 
name  of  incumbent  was  printed,  were  marked  in  the  circle 
with  a  cross,  and  a  cross  likewise  put  in  the  square  before 
each  name  thereon  except  that  of  incumbent;  the  square 
before  his  name  was  left  blank,  and  a  cross  placed  in  the 
square  jn-eceding  contestant's  name  on  the  Democratic 
ticket.  These  ballots  the  district  court  refused  to 
7  count  for  contestant      What  is  said   in   the  tliird 

division  of  this  opinion  applies  here.  A  cross  in  the 
circle  conclusively  means  a  vote  for  the  whole  ticket 
printed  below  it,  and  marking  the  square  before  a  name  on 
another  ticket  has  no  effect  other  than  to  nullify  the  vote 
for  the  officer  thus  doubly  voted  for.  This  rule  is  in  no 
wise  altered  by  the  marking  of  the  squares  below  the  marked 
circle  also.  The  statute  providing  for  the  effect  to  be  given 
a  cross  in  the  circle  makes  no  exception  of  such  a  case. 
Whittam  v.  Zahorik,  91  Iowa,  23,  was  decided  under  the 
old  law,  which,  in  relation  to  the  marking  of  ballots  by 
voters,  was  materially  different  in  certain  respects  from  the 
present  statute;  but  something  said  therein  we  deem  appli- 
cable to  this  case.  Robinson,  J.,  who  delivered  the  opinion, 
says  in  the  second  division  thereof:  "It  is  said  there  is  no 
authority  for  making  a  cross  in  the  circle  and  also  in  the 
square  of  the  same  ticket,  as  was  done  in  the  second,  third, 
and  fourth  illustrations  we  have  given.  We  think  it  is  clear 
the  statute  does  not  contemplate  that  plan  of  voting.  *  * 
^  Hence,  when  a  voter  has  marked  his  ticket  by  placing 
a  cross  in  the  circle  opposite  the  title,  he  does  not  add  to 
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the  legal  effect  of  that  marking  by  placing  crosses  in  squares 
opposite  the  names  of  candidates  on  the  same  ticket." 
8  This,  we  think,  is  true  under  the  present  statute. 

And  we  may  say,  further,  that  crosses  in  the  squares 
under  such  circumstances  not  only  do  not  add  to  the  effect 
of  the  mark  in  the  circle,  but  they  do  not  detract  from  it, 
— they  have  no  consequence  whatever,  except  in  the  case  of 
a  name  written  in,  and  that  is  specially  provided  for  in 
section  1119,  Code.  The  court's  ruling  on  these  votes  was 
correct. 

VI.  Exhibit  Xo.  G8  was  objected  to  because  of  a  line 
drawn  partially  across  it;  but  as  this  is  shown  to 

0  have  been  done  by  the  judges  of  election,  when  mak- 

ing the  count,  the  objection  was  properly  overruled. 

VII.  A  great  many  ballots  are  grouped  and  objected 
to  as  bearing  identifying  marks.  Nothing  is  said  in  argument 
by  appellant 'on  this  branch  of  the  case,  beyond  making  the 
charge.  We  therefore  deem  it  sufficient  to  say  we  discover 
no  error  in  the  ruling  of  the  district  court  in  relation  to  any 
of  these  ballots. 

We  need  not  consider  the  cross  appeal.  Our  conclu- 
sion leaves  incumbent  with  a  majority  in  the  count.  This 
gives  him  the  office  in  controversy,  and  with  this  he  will, 
doubtless,  be  content. 

The  judgment  of  the  trial  court  is  affirmed. 


Minnie  Keeiin  v.  Fred  Keehn,  E.  Keehn  and  Lizzie 
Keehn,  Appellees.  John  M.  Hemingway  and  H.  C. 
Liggett,  Interveners,  Appellants. 

Attorney's  Lien:     none  on  real  property  in  sxht.  Plaintiff  brought 
action  for  divorce  and  for  alimony,  and  to  set  aside  an  alleged 
1    fraudulent  conveyance  of  land  executed  by  berself  and  hus- 
band  to   his   co-defendants.     The   husband   suffered  a   default, 
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and  before  the  motion  for  temporary  alimony  was  submitted 

3  the  plaintiff  filed  a  written  dismissal  of  her  case.  Her  attor- 
neys intervened,  claiming  a  lien  on  the  land  for  the  value  of 
their  services.    Held,  that  Code,  section  321,  relating  to  attor- 

4  ,  neys*  liens,   and  making  no  provision  for    liens    on    real    es- 

tate, stood  in  lieu  of  the  common  law,  and  interveners  were 
not  entitled  to  a  lien. 

Fraudulent  Conveyances:  subsequent  cbeditors.  Allegations  by 
the  Interveners  that  they  had  a  claim  against  the  husband  and 
wife,  who  were  non-residents,  and  that  the  conveyance  was 
fraudulent,    and   that   interveners   were   entitled   to   have    the 

5  lands  subjected  to  the  payment  of  their  claims  reduced  the  peti- 
tion of  interveners  to  a  creditor's  bill,  which  was  not  main- 
tainable, because  the  interveners  were  subsequent  creditors, 
and  it  did  not  appear  that  the  conveyance  was  made  to  defraud 
them. 

Interventions:      dismissal   of   main   suit:      Fraudulent   dismissal. 

As  the  plaintifC  had  dismissed  her  action  or  filed  a  dismissal  be- 

2    fore  the  petition  of  intervention  was  filed,  and  the  property  wad 

6  no  longer  in  litigation  between  herself  and  husband,  the  peti- 

7  tion  of  intervention  was  not  maintainable,  though  interveners 
claimed  the  dismissal  of  the  action  was  fraudulent  as  to  them. 

Appeal  from  Franklin  District  Court. — Hon.  J.  K.  Whit- 
AKER,  Judge. 

Thubsday,  January  30,  1902. 

Originally  this  was  an  action  for  divorce,  brought  by 
plaintiff  against  her  husband,  Fred  Keehn.  Combined  with 
it  was  an  action  to  set  aside   a  sale   of   real   estate   made 

by  defendant  Fred  Keehn,  in  which  his  wife  joined, 
1  to  his  co-defendants  Minnie  and  Lizzie  Keehn.    This 

conveyance  was  claimed  to  be  in  fraud  of  plaintiff, 
and  she  asked  that  it  be  set  aside,  and  that  she  be  awarded 
alimony  in  the  sum  of  $10,000.  Service  of  original  notice 
was  made  in  the  state  of  Kansas,  on  all  the  defendants.  Fred 
Keehn  failed  to  appear,  and  default  was  entered  against 
him.  The  other  defendants  filed  an  answer  and  cross  bill, 
in  which  they  practically  denied  all  the  allegations  of  the 
petition,  asserted  that  they  were  the  owners  in  good  faith 
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of  the  land  conveyed  to  them,  and  asked  that  their  title 
thereto  be  quieted,  and  plaintiff  estopped  from  claiming 
any  interest  therein.  After  default  was  entered  against  the 
main  defendant,  plaintiff,  through  her  attorneys,  filed  a 
motion  for  the  allowance  of  temporary  alimony  with  which 
to  pay  her  counsel.  A  few  days  after  the  default  was  taken, 
and  before  the  evidence  was  offered,  or  a  decree  rendered, 
and  before  the  motion  for  temporary  alimony  was  sub- 
mitted, plaintiff  made  and  filed  with  the  clerk  a  written  dis- 
missal of  her  case.  This  was  on  the  sixteenth  day  of  Xo- 
vember,  1899.  Nothing  further  was  done  in  the  case  until 
January  20,  1900,  when  plaintiff's  attorneys,  the  interven- 
ers in  this  case,  filed  their  petition  of  intervention  with 
interrogatories  attached.  Thereafter  Minnie  and  Lizzie 
Keehn  filed  a  motion  to  strike  this  petition.  The  motion 
was  sustained,  and  a  decree  thereafter  entered  on  the  cross 
bill  hitherto  mentioned.    Interveners  appeal. — Affirmed, 

John  M.  Hemingway  and  U.   C.  Liggett  for  appel- 
lants. 

Taylor  &  Evans  for  appellee. 

Deemer,  J. — Interveners  served  no  notice  of  their  peti- 
tion on  any  of  the  parties,    but    defendants    Minnie    and 
Lizzie  Keehn  appeared  thereto,  and  no  notice  to  them  was 
required.     The  petition,  as  will    be  observed,    was 

2  filed  more  than  two  months  after  plaintiff  had  filed 
her  voluntary  dismissal.    No  allowance  of  temporary 

alimony  was  ever  made,  and  the  motion  therefor  does  not 
appear  to  have  been  submitted.     It  is  charged  in  the  peti- 
tion of  intervention  that    interveners    were    employed    by 
plaintiff  to  prosecute  her  action  for  divorce;   that 

3  she  represented  she  had  good  grounds  for  divorce; 
that  they  expended  much  time  and  effort  in  secur- 
ing evidence,  preparing  pleadings,    and    getting    the    case 
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ready  for  trial;  that  they  prepared  the  motion  for  tem- 
porary alimony;  that  they  took  default  against  the  main 
defendant,  and  delayed  proving  up  at  the  request  of  the 
other  defendants ;  that  plaintiff  and  her  husband  are  justly 
indebted  to  them  in  the  sum  of  $1,000;  that  Minnie  and 
Lizzie  Keehn  made  a  settlement  nvith  plaintiff,  and  eon- 
spired  and  confederated  together  to  cheat  interveners  out  of 
all  compensation  for  their  services,  and  in  pursuance  thereof 
took  plaintiff  to  Kansas,  and  out  of  the  reach  of  process; 
that  the  conveyance  from  the  husband  to  his  co-defendants 
was  fraudulent  as  stated  in  the  original  petition,  and  that 
neither  Fred  nor  Minnie  Keehn  have  any  property  in  the 
state  out  of  which  interveners'  claim  may  be  made,  except 
the  real  estate  in  controversy.  They  therefore  asked  tliat 
their  claim  be  established  against  husband  and  wife  in  the 
sum  of  $1,000;  that  the  conveyance  from  Fred  Keehn  to 
Minnie  and  Lizzie  Keehn  be  set  aside;  that  special  execu- 
tion issue  for  the  sale  of  the  i)remises.  The  motion  to  strike 
was  bottomed  on  several  grounds,  among  them  the  follow- 
ing: "(1)  That  the  main  action  was  disposed  of  when 
interveners  filed  their  petition;  (2)  that  it  was  filed  with- 
out right  or  legal  authority;  (3)  that  the  court  has  no  jur- 
isdiction over  plaintiff  or  defendant  Fred  Keehn;  and  (4) 
that  interveners  have  no  legal  standing  whatever  in  the 
case." 

Code,  section  3594,  relating  to  intervention,  reads  as 
follows:     "Any  person  who  has  an  interest  in  the  matter 
in  litigation,  in  the  success  of  either  of  the  parties  to  the 
action,  or  against  both  may  become  a  party  to  an 
4  action  betw^een  other  persons  either  by  joining  the 

plaintiff  in  claiming  what  is  sought  by  the  petition 
or  by  uniting  with  the  defendant  in  resisting  the 
claim  of  the  plaintiff,  or  by  demanding  anything 
adverse  to  botH  the  plaintiff  and  defendant  either 
before  or  after  issue  has  been  joined  in  the  cause 
and      l)efore     the     trial      commences."        Section      3595 
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provides    that    the    intervention    shall    be    detemiined     at 
the  same  time  the  main  action  is  decided,  and  that  inter- 
venor  shall  have  no  right  to  delay;  and  section  3596  that 
the  intervention  shall  be  by  petition,  etc.     The  procedure 
adopted  in  this  case  is  novel,  to  say  the  least.     Interveners 
are  in  a  sense  joining  with  plaintiff  in  claiming  what  is 
sought  in  the  petition.     But  it  must  be  remembered  that 
this  is  a  divorce  proceeding,  which  is  purely  personal  to 
the  plaintiff.     Alimony  was  sought  in  that  procee<ling,  but 
si-nply  as  an  incident  to  the  main  suit.     Even  if  alimony 
or  separate  maintenance  had  been  the  sole  relief  sought, 
interveners  could  not  join  w^ith  plaintiff  in  obtaining  it, 
for  she  had  the  undoubted  right  of  dismissal  or  of  waiver 
at  any  time  she  saw  fit     Manifestly,  interveners  are  not 
joining  wdth  defendants  in  resisting  a  claim  made  by  plain- 
tiff*.     They   seclm,    how^ever,.   to  be    asking   for   something 
adversely  to  both  plaintiff  and  defendant.     That  something 
is  att/)rney's  fees  for  bringing  the  main  suit.    In  their  argu- 
ment they  say  they  obtained  a  lien  on  the  property  of  the 
main  defendant,  and  that  he  and  his  co-defendants  are  seek- 
ing to  defraud  them  out  of  their  fees.   -  The  exact  conten- 
tion  is  that  they  had   an   attorney's   lien   upon   the   land 
referred  to  in  the  petition,  which  could  not  be  defeated  by 
a  compromise  and  settlement  between  the  parties.     Let  us 
sec,  then,  if  they  had  such  a  lien.     In  Wa7'd  v.  Sherbondy, 
96  Iowa,  481,  and  Jennings  v.  Bacon,  84  Iowa,  406,  we 
expressly  held  that  our  statute  with  reference  to  attorney's 
liens  stands  in  lieu  of  the  common  law  lien,  and  that  to  ob- 
tain such  a  lien  the  statute  must  be  strictly  followed.     Even 
at  common   law-   an   attorney   had   no  lien   on   real   estate 
although  land  was  the  subject  matter  of  litigation.      Mc- 
Collongh  v.  Flouvnoy,  09  Ala.  189;  Hanger  v.  Fowler,  20 
Ark.  667;  Rowe  v,  Fogle,  88  Ky.  105  (10  S.  W.  Rep.  426, 
2  L.  R.  A.   708);  Martin  t\  Harrington,  57  Miss.   208; 
Stewart  v.  Flotvers,  44  Miss.   513;  Id.,  7  Am.  Rep.   707 
(where  the  authorities  are  extensively  reviewed).     Smalley 
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V.  Clark,  22  Vt.  598 ;  Fowler  v.  Lewis'  Adm/r,  36  W.  Va. 
112  (14  S.  E.  Eep.  447.  Tennessee  stands  alone  in  opposi- 
tion to  this  well  nigh  universal  rule.  Hunt  v.  McClanahan, 
1  Heisk.  503.  But  even  there  it  is  said  that  the  attorney 
has  no  lien  until  the  real  estate  is  sold  and  the  sale  con- 
firmed for  his  client's  benefit  Perkins  v.  Perkins,  9  Heisk. 
97.  Our  statute  makes  no  provision  for  a  lien  on  real 
estate  in  favor  of  the  attorney.  See  Code,  section  321. 
And  we  have  expressly  held  that  an  attorney  has  no  lien  on 
real  estate  to  which  he  has  perfected  title  for  his  client. 
Cowen  V.  Boone,  48  Iowa,  350 ;  Gas  Co,  v.  West,  50  Iowa, 
16.  Even  if  he  had  such  a  lien,  it  would  be  what  is  known  as 
a  "charging  lien"  at  common  law,  and  notice  in  writing  to 
the  adverse  party  or  his  attorney,  stating  the  amount 
claimed,  and  for  what  service,  would  be  necessary  to  the 
creation  thereof.     We  do  not  think  interveners  had 

5  a  lien  for  their  services  on  the  land  in  controversy. 
But  interveners  say  they  have  a  claim  against  Fred 

Keehn  and  wife,  that  they  are  non-residents,  that  the  con- 
veyance of  the  property  to  Minnie  and  Lizzie  Keehn  waa 
fraudulent,  and  that  they  are  entitled  to  have  the  lands 
subjected  to  the  payment  of  their  claims.  This  reduces 
their  petition  of  intervention  to  a  simple  creditors'  bill,  in 
which  they  seek  to  establish  a  claim  for  services  against 
husband  and  wife,  and  to  subject  the  real  estate,  title  to 
which  was  in  Minnie  and  Lizzie  Keehn,  to  the  payment 
of  their  claim.  There  are  several  reasons  why  this  may  not  be 
done :  First  It  clearly  appears  that  they,  if  creditors  at  all, 
are  subsequent  creditors  of  Fred  Keehn,  and  it  does  not 
appear  that  the  conveyance  was  made  for  the  purpose  of 
defrauding  them.     Hence  they  are  not  in  position  to 

6  attack  it.  Brundage  v,  Cheneworth,  101  Iowa,  256. 
Second.  At  the  time  the  petition  was  filed  plain- 
tiff had  dismissed  her  action,  or  at  least  filed  a  dismissal, 
and  the  property  was  no  longer  in  litigation  between  plain- 
tiff and  her  husband.     The  court  had  lost  jurisdiction  of 
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the  reniy  and  interveners,  as  we  have  seen,  had  no  lien 
thereon.  .  They  did  not  cause  an  attachment  to  be  issued, 
and  the  case  is  not  brought  within  the  exceptions  recognized 
in  Carn  Exchange  Bank  v.  AppUgate,  91  Iowa,  411,  and 
Taylor  v,  Brownscombe,  74  Iowa,  534.       Xor  have  they 

exhausted  their  remedies  at  law.  Wdisc  v.  Flack, 
7  115  Iowa,  51;  Peterson  v,  Gitiings,  107  Iowa,  306. 

But,  aside  from  this,  the  claim  made  by  interveners 
is  not  only  that  the  conveyance  from  Fred  Keehn  to  Minnie 
and  Lizzie  was  fraudulent  as  to  plaintiff,  and  also  incident- 
ally as  to  them,  but  that  the  settlement  of  the  case  was  also 
fraudulent  as  to  them,  and  as  to  them  alone.  This  appears 
to  be  their  main  contention.  Plaintiff  does  not  join  in  this 
claim,  and  they  are  in  no  position  to  ask  to  be  joined  with 
her.  They  are  mere  interlopers,  and  are  not  entitled  to 
be  heard.  Gas  Co,  v.  West,  supra.  They  had  no  such 
interest  in  the  subject  matter  of  the  litigation,  or  in  the 
success  of  either  of  the  parties  or  against  both,  as  entitled 
them  to  come  into  the  case.  Moreover,  there  was  in  reality 
no  action  pending  when  they  filed  their  petitions.  Plain- 
tiff's dismissal  had  been  on  file  for  more  than  two  months, 
and  nothing  remained  to  be  done  but  to  enter  the  formal 
order  of  dismissal.  Under  this  state  of  facts  they  had  no 
right  to  intervene,  for  their  intervention  would  have  delayed 
the  disposition  of  the  case.  Dupont  &  Co,  v.  Amos,  97 
Iowa,  484;  Teachout  v.  Railway  Co.,  75  Iowa,  728.  The 
inotion  for  temporary  alimony  was  disposed  of  by  plaintiff's 
voluntary  dismissal  of  the  main  action.  While  we  have 
adopted  extremely  liberal  rules  regarding  intervention,  we 
have  never  gone  to  the  extent  of  allowing  claims  for  ali- 
mony in  a  divorce  proceeding  which  has  been  voluntarily 
dismissed  by  the  plaintiff.  On  the  face  of  the  papers  inter- 
veners do  xiK^t  seem  to  have  any  valid  claim  against  the  de- 
fendant Fred  Keehn.    Sherwin  v,  Maben,  78  Iowa,  467. 

The  ruling  of  the  trial  court  was  clearly  correct,  and 

it  is  AFFIRMED. 

Weaver,  J.,  taking  no  part. 
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ToLERTON  &  Stetson  Company,  Appellant,  v.  M.  J. 
EoBERTs,  Al  Roberts,  H.  Roberts,  et  ah.  Defend- 
ants, F.  n.  Plumb,  Intervener. 

Mortgage  Foreclosure:  application  of  proceeds.  Where  several 
notes  are  secured  by  ,a  chattel  mortgage,  and  there  is  also 
personal  security  on  the  note  firsc  maturing,  the  mortgagee  is 

1  not  required  to  first  apply  the  proceeds  of  a  foreclosure  sale 
of  the  mortgaged  property  to  the  payment  of  such  note,  but 
may  first  pay  the  notes  not  otherwise  secured. 

MoBTOAGOR  CANNOT  DIRECT  APPLICATION.  A  chattel  mortgagor,  though 
having  the  right  to  direct  the  application  of  voluntary  pay- 

2  ments  to  particular  items  of  the  secured  indebtedness,  cannot 
thus  direct  the  application  of  the  proceeds  of  a  foreclosure 
sale  of  the  mortgaged  property. 

Contract  to  apply:  Representations  held  not  to  constitute.  Rep- 
resentation by  a  chattel  mortgagee  to  induce  intervener  to 
sign,  as  surety,  the  notes  first  maturing  of  a  series  of  notes 
secured  by  the  mortgage,  that,  as  the  notes  are  first,  they  will 

3  be  paid  from  the  first  part  of  the  mortgaged  property,  is  not 
sufficient  to  show  a  contract  that  the  proceeds  of  a  sale  of  the 
mortgaged  property  shall  first  be  applied  to  the  payment  of 
the  notes  signed  by  intervener,  as  it  is  merely  a  statement  of 
the  mortgagor's  interpretation  of  the  law. 

Appeal   from   Pocahontas   District    Court, — Hon.    W.    B. 
Quarton,  Judge. 

Friday,  Janl'ary  31,  1902. 

Action  in  equity  to  foreclose  a  chattel  mortgage  given 
by  defendant  M.  J.  Roberts  to  secure  the  pa\Tnent  of  certain 
notes  executed  hy  defendants  il.  J.  Roberts,  Al  Roberts,  and 
II.  Roberts,  and  to  enjoin  the  disposition  of  the  property 
covered  by  the  chattel  mortgage  to  the  prejudice  of  plain- 
tiflf's  rights  thereunder.  F.  II.  Plumb  intervened,  and 
asked  that  the  proceeds  of  the  foreclosure  be  first  applied 
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to  certain  other  notes  signed  by  the  sanie  defendants,  with 
intervener  as  surety,  maturing  prior  to  the  notes  described 
in  plaintiff's  petition,  and  secured  by  the  same  chattel  mort- 
gage. The  court  granted  the  relipf  asked  by  intervener,  and 
plaintiff  appeals. — Reversed. 

J,  A,  Berry  and  D.  M,  Kelleher  for  appellant. 

i 

^Yilliam  Hazlett  for  appellees. 

McClain,  J. — Plaintiff,  as  creditor  of  the  A.  S. 
Koberts  Shoe  &  Grocery  Company,  which  had  made  an  as- 
signment for  the  benefit  of  creditors,  purchased  from  the 
assignee  a  stock  of  goods  belonging  to  the  company  and 
resold  the  same  to  defendant  M.  J.  Roberts,  receiving  pait 
payment  in  cash,  and  the  notes  secured  by  the  chattel  mort- 
gage in  this  suit  for  the  balance  of  the  purchase  price,  which 
was  made  up  of  $  100,  balance  after  applying  the  cash  pay- 
ment to  the  amount  which  plaintiff  had  paid  for  the  stock, 

.  and  the  indebtedness  of  the  A.  S.  Roberts  Shoe  &; 
1  Grocery  Company  to  plaintiff.     By  this  transaction 

the  plaintiff  was  attempting  to  secure  pa\Tnent  for 
what  it  had  advanced  in  the  i)urchase  of  the  stock  and  its 
indebtedness  against  the  former  company.  On  the  notes, 
which  represented  the  $400  unpaid  balance  of  the  money 
paid  out  by  plaintiff  in  the  purchase  of  the  stock,  and  which 
were  the  first  notes  falling  due  socure<l  by  the  chattel  mort- 
gage, plaintiff  also  secured  the  signature  of  intervener.  Of 
the  notes  on  which  intervener  was  security,  three  remain 
in  whole  or  in  part  unpaid,  as  do,  also,  a  considerable 
number  of  notes,  also  secured  by  the  mortgage,  which  were 
not  signed  by  intervener.  Plaintiff  in  the  action  as  origi- 
nally brought  sought  to  foreclose  its  mortgage  and  apply  the 
proceeds  of  the  mortgaged  property  to  the  payment  of  the 
notes  not  signed  by  intervener,  and  intervener,  by  his  inter- 
vention, attempts  to  compel  plaintiff  to  apply  the  proceeds 
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of  the  mortgaged  property  first  to  the  satisfaction  of  the 
notes  on  which  intervener  is  liable  as  surety.  Aside  from 
any  agreement  between  the  parties,  intervener  is  not  entitled 
to  have  the  proceeds  of  the  mortgaged  property  first  applied 
in  satisfaction  of  the  notes  on  which  he  is  surety,  even 
though  in  order  of  maturity  they  precede  the  other  notes 
secured  by  the  mortgage.  A  court  of  equity  will  allow 
the  mortgagee  to  first  apply  the  proceeds  to  the  satisfaction 
of  indebtedness  not  otherwise  secured,  tllus  realizing  the 
full  benefit  of  the  additional  security,  if  the  proceeds  of 
the  mortgaged  property  are  not  sufiicient  to  satisfy  the 
entire  debt  Small  v.  Older,  57  Iowa,  326 ;  Hanson  v.  Man- 
ley,  72  Iowa,  48 ;  Bank  v.  Whinery,  110  Iowa,  390 ;  Sheila- 
barger  v.  Binns,  18  Kan.  345;  Bank  i\  Finck,  100  Wis.  446 
(76  K  W.  Eep.  608) ;  Schuelenburg  v.  MaHin,  (C.  C.)  2 
Fed.  Rep.  747;  Nichols  v.  Knowles  (C.  C.)  17  Fed.  Rep. 
494;  Jones,  Chattel  Mortgages,  sections  638,  639. 
2  While  the  mortgagor  in  making  payments  on  the 

indebtedness  covered  by  the  mortgage,  may,  no 
doubt,  direct  application  of  payments  as  he  sees  fit,  if  he 
does  not  do  so  a  court  of  equity  will  adjust  the  applica- 
tion of  the  proceeds  of  the  mortgaged  property  on  fore- 
closure in  accordance  with  its  own  notions  of  justice,  and 
the  mortgagor  cannot  control  such  application.  U.  S.  v. 
Kirkpatrick,  9  Wheat  720,  737  (6  L.  Ed.  199);  Field  v. 
Holland,  G  Cranch,  8,  28  (3  L.  Ed.  136) ;  Lazarus  v.  Freid- 
heim,  51  Ark.  371  (11  R.  W.  Rep.  518);  Applegate  v. 
Koons,  74  Ind.  247;  Fairchild  v.  Holly,  10  Conn.  175, 
184;  RoUnson  v.  Doolittlc,  12  Vt  246.  Where  the  pay- 
ment is  the  result  of  compulsion,  its  application  is  not  to 
be  governed  by  the  rules  which  govern  voluntary  payments. 
Armstrong  v.  McLean,  153  X.  Y.  490  (47  N.  E.  Rep. 
912)  ;  Orleans  Co.  NaL  Bank  v.  Moore,  112  K  Y.  543 
^20  X.  E.  Rep.  357,  3  L.  R.  A.  302,  8  Am.  St  Rep.  775). 
The  last  two  cases  seem  to  hold  that  under  such  circum- 
stances the  proceeds  of  the  property  should  be  applied  pro 
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rata  to  the  notes  secured,  without  regard  to  priority  of  ma- 
turity, and  without  regard  to  other  security  which  the 
creditor  may  have  for  some  of  such  notes ;  but  the  right  of 
the  mortgagee  to  have  the  proceeds  applied  to  the  notes 
not  otherwise  secured,  in  preference  to  those  on  which  he 
has  other  security,  has  been  fully  recognized  by  this  court, 
and  we  see  no  occasion  to  change  the  rule  which  wo  have 
already  adopted  on  this  subject. 

These  are  the  principles  which  must  control  in  the 
decision  of  this  case,  and  they  are  not  seriously  controverted 
by  the  intervener.     But  he  contends  that  when  the  notes 
were    executed    a    collateral    oral    agreement    was 
3  entered  into  between  him  and  plaintiff  that  the  mort- 

gage security  should  be  held  first  for  the  payment  of 
the  notes  on  which  he  was  surety  and  that  this  agreement 
must  control  in  the  disposition  of  the  proceeds  of  the  mort- 
gaged property.  We  will  not  follow  counsel  in  the  discus- 
sion of  the  question  whether  the  effect  of  the  mortgage  can 
thus  be  controlled  by  a  collateral  oral  agreement,  for  we 
think  that  no  such  agreement  was  made.  It  appears  that  tliere 
was  some  conversation  between  the  representative  of  plain- 
tiff and  tlio  intervener  to  the  effect  that  intervener,  as  surety 
on  the  first  series  of  notes,  was  secured  by  the  mortgage.  * 
In  a  sense,  this  was  the  result  of  the  mortgage  itself;  for 
the  plaintiff  would  be  required  to  satisfy  the  entire  indebted- 
ness, including  the  first  series  of  notes,  out  of  the  proceeds 
of  the  mortgaged  property,  if  practicable.  It  was  also  true 
that  the  probability  of  the  payment  of  the  first  series  of 
notes,  on  which  intevener  was  surety,  was  greater  than  that 
of  the  notes  subsequently  falling  due;  and  this  is  all  that 
was  probably  intended  to  be  stated  by  plaintiff's  representa- 
tive. But  even  if,  as  claimed,  the  representative  of  plaintiff 
stated  to  the  intervener  that  these  "were  the  first  notes,  and 
they  would  be  paid  from  the  first  part  of  the  stock."  this 
statement,  in  the  connection  in  which  it  was  used,  was 
plainly   a   statement  with   reference   to  his   understanding 
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of  the  law,  and  not  an  agreement  intended  to  vary  the 
legal  effect  of  the  mortgage.  It  seems  to  have  been  assumed 
(erroneously,  of  course)  by  both  the  representatives  of  plain- 
tiff and  the  intervener  that  in  case  of  foreclosure  the  pro- 
ceeds would,  as  matter  of  law,  be  applied  in  this  way;  but, 
as  we  read  the  record,  the  testimony  of  intervener  himself 
does  not  show  that  either  party  supposed  that  he  was  enter- 
ing into  a  definite  collateral  agreement  to  vary  the  legal  effect 
of  the  provisions  of  the  chattel  mortgage.  It  is  clear,  with- 
out citation  of  authorities,  that  a  mutual  mistake  of,  law 
with  reference  to  the  effect  of  the  transaction  would  not 
entitle  the  intervener  to  any  relief.  We  must  therefore 
hold  that  the  plaintiff  had  the  right  to  foreclose  his  chattel 
mortgage  as  to  tlie  notes  not  signed  by  intervener  as  surety, 
and  apply  the  proceeds  of  the  property  to  the  satisfaction 
of  those  notes,  without  regard  to  the  payment  of  the  notes 
on  which  intervener  w^as  surety,  though,  of  course,  if  any 
surplus  remains  after  the  payment  of  the  notes  not  other- 
wise secured,  such  surplus  must  be  applied  to  the  notes 
signed  by  intervener,  leaving  him  liable  only  for  any  un- 
satisfied balance.  Intervener  was  therefore  not  entitled  to 
the  relief  asked  in  his  petition,  and  his  intervention  should 
have  been  dismissed. — Kevkrsed. 


James  A.  Coad,  Appellant,  v.  U.  C.  Rogers. 

Offer  to  Sell:  accepta>'ce:  Contracts.  Plaintiff  wrote  to  defend- 
ant, offering  to  sell  to  him  a  stock  of  drugs,  and  received  in 
reply  the  following  letter:  "Your  letter  received  this  a.  m, 
will  be  there  Wednesday  or  Friday.  If  not,  I  will  write  you, 
stating  when  I  can.  Would  like  to  have  possession  on  Novem- 
ber 1st.  You  can  make  invoice  of  the  goods  as  you  sell  them, 
and  then  I  could  get  in  the  April  term  of  court  for  a  permit.*' 
Held,  that  the  letter  did  not  constitute  a  binding  acceptance. 
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Appeal  from  Cherokee  District  Court. — Hon.  J.  F.  Oliver, 

Judge. 

Friday,  January  31,  1902. 

t 

The  petition  alleges  that  the  parties  entered  into  a 

written  contract,  through  the  correspondence  which  follows, 
for  the  sale  of  a  stock  of  drugs  at  Washta: 

''Washia,  Iowa,  October  25th,  1898.  Mr.  J.  A.  Coad, 
IIuU,  Iowa — Dear  Sir:  I  have  been  thinking  the  matter 
over  since  you  left.  Well,  when  you  was  here  last  winter 
there  was  $1,500.00  against  the  stock,  but  now  there  is  only 
$1,000.00  against  it  now.  If  you  arrange  so  I  could  get 
$2,000.00  in  cash,  I  will  take  the  $3,000.00  for  the  stock, 
and  guaranty  it  will  invoice  $4,500.00.  I  think  you  could 
arrange  with  the  bank  for  $1,500.00,  the  same  as  I  did, 
and  make  monthly  payments.  It's  quite  a  cut,  but  there  is 
a  drug  store  for  sale  in  my  old  home,  and  I  can  get  it  reason- 
able, as  the  druggist  died  not  long  ago,  and  my  folks  are 
anxious  to  have  me  come  and  run  the  store.  I  have  just 
made  arrangements  with  Dr.  Ballali  to  fill  all  of  his  pre- 
scriptions. He  has  a  good  practice.  Yours  truly,  IT.  C. 
Eogers." 

''Hull,  Iowa,  October  29th.  U.  C.  Rogers.  Washta, 
Iowa — Dear  Sir:  Your  letter  received  this  a.  m.  Will 
be  there  on  Wednesday  or  Friday.  If  not,  will  write  yon, 
stating  time  when  can.  Would  like  to  have  possession  on 
Xovember  1st  You  can  make  invoice  of  goods  as  you  sell 
them,  and  then  I  could  get  in  the  April  term  of  court  for' a 
permit.     Sincerely  yours,  James  A.  Coad." 

The  defendant  refused  to  complete  the  transaction, 
because  of  which  plaintiff  suffered  damages.  The  demur- 
rer of  defendant,  in  effect,  that  these  letters  did  not  con- 
stitute a  contract,  was  sustained ;  and,  as  plaintiff  elected 
to  stand  on  the  ruling,  the  petition  was  dismissed,  and  he 
appeals. — Affirmed. 
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J.  D.  F.  Smith  for  appellant. 

E,  C.  Herrick  for  appellee. 

Ladd,  C.  J. — A  direct  acceptance  is  not  contained  in 
the  letter  of  Coad,  and  is  not  necessarily  to  be  implied  there- 
from. Apparently  any  committal  on  his  part  was  studious- 
ly avoided.  It  was  precisely  such  a  communication  as  would 
be  made  in  order  to  retain  the  opportunity  without  decid- 
ing to  accept.  Analyzed,  his  letter  no  more  than  (1) 
acknowledges  the  receipt  of  Roger's  letter;  (2)  mentions 
dates  when  he  may  be  in  Washta;  (3)  expresses  a  wish 
to  have  possession  November  1st;  and  (4)  suggests  an 
arrangement  by  which  he  might  obtain  a  permit — presum- 
ably to  sell  intoxicating  liquors — in  six  months  thereafter. 
There  is  undoubtedly  an  intimation  running  through  the 
letter  of  the  probability  of  purchasing,  but  nothing  binding 
on  the  writer.  "The  language  of  the  acceptance  should  be. 
such  as  would  leave  no  avenue  of  escape  for  the  party  using 
it ;  for  the  obligation  of  a  contract,  to  be  binding,  must  be 
mutual.  If  the  acceptor  does  not  bind  himself  by  the  lan- 
guage of  the  acceptance,  no  contract  will  be  created  bind- 
ing the  other  party."  Goodenow  v.  Barns,  40  Iowa,  561. — 
Affirmed. 


Diamond  Jo  Line  Steamers  et  ah.  Appellants  v.  Daven- 
*     PORT,    Rock   Island   a^d   Northwestern    Railway 
Company  et  al. 

Condemnation  Damages:  instkuctions.  In  condemnation  pro- 
ceedings, an  instruction  that  the  measure  of  damages  was 
the  difference  between  the  value  of  the  premises  before  and 
after  the  construction  of  the  railroad,  was  not  erroneous  be- 
cause too  terse  and  brief,  where  the  court  also  charged  that 
1  the  jury  should  consider  the  obstruction  to  the  use  of  the  prop- 
erty, and   that,   if  the  property  was  especially  available,   by 
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reason  of  its  location,  to  the  uses  to  which  it  was  being  and 
had  been  put.  this  fact  should  be  considered. 

Evidence:     Who  may  complain  of  non-responsive  answer.    A  party 
2    cannot  complain  of  an  irresponsive  answer  to  a  question  not 
asked  by  him. 

Appeal  from  Scott  District  Court. — Hon.  Jas.  W.   Bol- 
linger, Judge. 

Friday,  January  31,  1902. 

An  appeal  from'  the  award  of  damages  in  condemna- 
tion proceedings. — Affirmed. 

Henderson,  Hurd,  Lenehan  &  Kiesel  for  appellants. 
Davison  &  Lane  for  appellees. 

Sherwin,  J. — The  court  instructed  that  the  measure 
of  the  damages  the  plaintiffs  had  sustained  was  the  differ- 
ence between  the  value  of  the  premises  before  and  after 
the  construction  of  the  defendants'  railroad  thereon. 
1  That  the  rule  so  given  is  correct  is  practically  con- 

ceded by  the  appellants  in  argument,  but  they  con- 
tend that  the  instruction  which  announced  it  was  too  terse 
and  brief,  and  that  one  asked  by  them  should  have  been 
given.  In  this  we  do  not  concur,  for  in  its  seventh  instruc- 
tion the  court  told  the  jury  that  it  was  authorized  to  con- 
sider the  obstruction  to  the  use  of  the  property  by  the  plain- 
tiffs, and  said :  "If  the  property  is  especially  available,  by 
reason  of  its  location,  to  the  particular  uses  to  which  it  is 
and  has  been  put,  this  is  proper  to  be  considered  in  deter- 
mining the  valuation  to  be  given  it."  The  jury  undoubtedly 
knew  the  uses  to  which  the  plaintiffs  had  put  the  property 
in  the  past  and  was  then  putting  it,  and  this  instruction 
specifically  called  its  attention  to  the  special  availability  of 
the  property  for  those  purposes  by  reason  of  its  location. 
Vol.  115  Ia— 31 
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This  was  certainly  sufficient,  in  the  absence  of  any  evidence 
tending  to  show  its  adaptability  to  other  uses  than  those  to 
which  it  was  then  put  by  the  plaintiffs,  and,  we  think,  fully 
covered  the  plaintiffs'  request  There  is  no  evidence  to 
support  the  instruction  asked  on  the  point  that  there  was 
no  other  place  along  the  river  front  at  Davenport  where  the 
plaintiff  could  have  unobstructed  access  to  the  river  from 
its  offices  and  warehouses.  Instruction  4  claimed  to  have 
been  asked  by  the  plaintiffs  is  denied  by  the  appellees,  and 
we  cannot  consider  it  The  same  situation  exists  as  to  the 
testimony  relating  to  the  condemnation  of  one  of  the  plain- 
tiffs' buildings  by  the  city  council.  The  testimony  of  the 
witness  Bettendorf  appears  to  have  been  material  and  com- 
petent. So  far  as  we  can  determine  from  the  brief  record 
before  us,  it  related  to  the  question  of  the  plaintiffs'  dam- 
ages by  reason  of  the  laying  of  the  tracks  in  question,  and 
we  cannot  say  whether  it  was  responsive  to  the  question 
asked  or  not,  for  the  question  is  not  before  us; 
2  but,  even  if  it  were,  the  plaintiffs  cannot  complain  of 

•  an  irresponsive  answer  to  a  question  not  asked  by 
them.  We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  is  affirmed. 


Si^oN  Thoeni,  Plaintiff,  Appellee,  v.  The  City  of  Dubu- 
que, Defendant,  Appellant 

(lift  ^    statutes:    retroactive  operation:     Btatutes  of  limitation.    A  stat- 
USJWl  ^^^  ^^  limitations  will  not  be  given  a  retroactive  operaUon 

2    unless  it  appears  by  express  provision  or  necessary  implica- 
tion that  such  was  the  legislative  intent. 

Same.    Though  statutes  of  limitations  may  be  given  a  retroactive 

operation  by  the  legislature,  it  is  incompetent  for  the  legis- 

1    lature  to  cut  off  all  remedy,  and  the  right  to  sue  within  an 

existing  statute  of  limitations  cannot  be  summarily  destroyed. 

Rule  applied.    Code,  section  1050,  taking  effect  October  1,  1897.  pro- 
vided that  no  suit  should  be  brought  against  cities  acting  un- 
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der  special  charters  "for  any  unliquidated  claim  or  demand 
1  unless  within  three  months  from  the  time  the  same  became 
due  or  cause  of  action  accrued  thereon."  Plaintiff's  demand 
against  the  city  of  Dubuque  for  damages  from  a  change  of 
3  grade  accrued  in  August,  1896,  and  prior  to  the  Code  of  1897, 
was  enforceable  at  any  time  within  two  years.  Held,  that  the 
section  quoted  could  not  be  construed  as  applying  to  plaintifTs 
case,  as  such  construction  would  take  away  all  remedy. 

Construction.      Such    section    cannot    be    construed    as    requiring 
plaintiff  to  sue  the  city  within  three  months  from  its  taking 

3  effect,  such  a  meaning  being  neither  expressed  nor  necessarily 
implied  by  its  language. 

Same,    Code,  section  1050,  providing  that  no  suit  shall  be  brought 
against  a  city  acting  under  special  charter  for  any  unliqui- 

4  dated  demand  "unless  a  written  verified  statement  of  the  gen- 
eral nature,  cause  and  amount  of  same  is  filed  •  •  •  thirty 
days  before  the  commencement  of  suit,"  will  not  be  given  a 
retroactive  operation;  it  not  appearing  by  express  provision  or 
necessary  implication  that  such  was  the  legislative  intent. 

Appeal  from  Dubuque  District  Court. — Hon.  M.  C.  Mat- 
thews, Judge. 

Fkiday,  January  31,  1902. 

Action  at  law  begun  July  13,  1898,  to  recover  dam- 
ages alleged  to  have  been  occasioned  to  plaintiff's  property 
by  change  in  grade  of  street  made  in  August,  1896.  De- 
murrer to  petition  having  been  overruled,  defendant  appeals. 
— Affirmed, 

Duffy  &  McOuire  for  appellant 

Jess  &  Kitzinger  for  appellee. 

Weaver,  J. — The  grounds  of  the  demurrer  to  petition 
are  stated  as  follows:  (1)  That  plaintiff's  cause  of  action 
is  based  on  on  unliquidated  claim  which  accrued  in  the 
year  1896,  and  this  action,  being  brought  thereon  more  than 
three  months  after  the  Code  of  1897  went  into  effect,  is 
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barred  by  the  statute  limiting  such  actions  as  provided  in 
such  Code;  (2)  that  there  is  no  showing  that  any  written, 
verified  statement  of  the  general  nature,  cause,  and 
amount  of  plaintiff's  claim  was  filed  with  the  recorder  of 
the  city  30  days  before  the  commencement  of  the  suit. 

Prior  to  the  Code  of  1897,  actions  upon  claims  of  this 

nature  could  be  brought  at  any  time  within  two  years  after 

the   cause    thereof    accrued.       In   adopting   the    Code    the 

legislature  materially  modified  this  rule  in  favor  of 

1  cities  acting  under  special  charters,  and  it  is  there 
provided:     "Sec.    1050.   No  suit  shall  be   brought 

against  any  such  city  for  any  unliquidated  claim  or  demand 
unless  within  three  months  from  the  time  the  same  became 
due  or  cause  of  action  accrued  thereon,  nor  unless  a  written, 
verified  statement  of  the  general  nature,  cause  and  amount 
of  same  is  filed  wath  the  clerk  or  recorder  thirty  days  before 
the  commencement  of  such  suit."  Does  this  change  in  the 
statute  of  limitations  affect  plaintiff's  right  of  action,  which 
had  accrued  before  such  change  was  enacted  ?  It  wdll  Ik* 
conceded  that  statutes  of  limitation,  pertaining,  as  they  do, 
to  the  remedy,  may  be  extended  or  abbreviated  by  act  of  the 
legislature,  and  that,  generally  speaking,  such  changes  may 
be  made  retroactive  and  applicable  to  existing  rights.  It 
is  well  settled,  however,  that,  with  but  few"  exceptions  it  is 
not  competent  for  the  legislature  to  cut  off  all  remedy,  and 
that  the  right  to  sue  within  the  existing  statue  of  limita- 
tions is  property  which  cannot  be  thus  summarily  destroyed. 
Gilhcrl  V.  Ackerma7h  1^)9  X.  Y.  118  (53  X.  E.  Kep.  753, 
45  L.  K.  A.  118)  ;  Kennedy  v.  City  of  Des  Moirws, 

2  84  Iowa,  187.     Xor  will  a  statute  of  this  kind  l>e 
given  retroactive  effect,  tmless  it  appears  by  express 

provision  or  necessary  implication  that  such  was  the  legisla- 
tive intent.  Murray  v.  Gibson,  15  How..  421  (14  L.  Ed. 
755);  New  Vork  tO  Oswego  M.  II.  Co,  r.  Van  Iloni,  57 
X.  Y.  477.  Under  both  of  these  propositions,  we  think 
defendant's  demurrer  was  properly  overniled. 
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Code,  section  1050,  went  into  effect  October  1,  1897. 

Plaintiff's  cause  of  action  having  accrued  in  August,  1896, 

it  was  manifestly  impossible  to  comply  with  the  provisions 

of  said  section;  and  to  hold  that  plaintiff  is  bound 

3  by  the  amendment  is  to  takeaway  from  him  at  once 
"all  remedy.     Appellant  seeks  to  avoid  the  force  of 

this  objection  by  the  suggestion  that  although  more  than 
three  months  had  already  elapsed  after  the  cause  of  the 
action  accrued,  and  before  the  Code  became  effective,  yet, 
for  tlie  purposes  of  this  case,  the  time  must  be  considered 
as  beginning  to  run  with  the  advent  of  the  Code  (October 
1,  1897),  and,  having  failed  to  begin  his  action  within  three 
months  thereafter,  his  right  is  barred.  It  is  sufficient 
answer  to  this  argument  to  say  that  such  is  not  the  lan- 
guage of  section  1050,  upon  which  counsel  relies,  and  to 
give  it  any  such  interpretation  requires  us  to  read  into 
the  act  of  the  legislature  a  meaning  which  is  neither  ex- 
pressed nor  necessarily  implied. 

It  is  further  contended  that,  even  if  the  time  limit  of 

three  months  is  not  applicable  to  plaintiff's  right  of  action, 

yet  the  filing  of  the  verified  statement  is  made  a  condition 

precedent  to  his  right  to  bring    an    action.       The 

4  rule  we  have  already  invoked  against  giving  a  statute 
retroactive  effect  when  a  fair  interpretation  of  tlie 

language  employed  does  not  require  it  is  applicable  here 
also,  and  the  point  made  is  not  well  taken. 

There  was  no  error  in   the  ruling  upon  the  demurrer, 
and  the  judgment  below  is  affiemed. 


E.  E.  CoBsoN  V.  Iowa  Mutual  Fire  Insurance  Associa- 
tion, Appellant. 


1115    4851 
1123  677 


Mutual  Fire  Insurance  Connpanies:      must  attach  cofy  of  applica- 
tion TO  POLICY.    Code,  chapter  4,  section  1741,  requiring  all  in- 
surance companies  to  attach  to  the  policy  a  copy  of  any  appli- 
1    cation  or  representaton  of  the  assured,  by  the  terms  of  the 
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policy  made  a  part  thereof,  etc.,  though  not  appearing  in  chap- 
ter 5,  relating  to  mutual  fire  companies,  and  though  that  chap- 
ter provides  (section  1759)  that  any  number  of  persons  may, 

2  without  regard  to  the  provisions  of  the  preceding  chapter, 
enter  into  contracts  with  each  other  for  their  insurance,  ap- 
plies to  mutual  fire  companies. 

0 

Failube  to  attach  copy:  Consequences.  Under  Code,  chapter  4, 
section  1741,  providing  that  no  application  or  representation 
made  by  a  person  obtaining  insurance  shall  be  introduced  in 

4  evidence  unless  a  copy  of  such  application  or  representation 
be  attached  to  the  policy,  on  insurer  cannot  show* the  falsity 
of  statements  contained  in  an  application  or  representation 
where  no  copy  thereof  is  attached  to  the  policy. 

Copying  held  insufficient.  Under  Code,  chapter  4,  section  1741, 
requiring  insurance  companies  to  attach  a  copy  of  any  appli- 
cation or  representation  of  the  assured,  made  a  part  of  the 
policy,  and  providing  that  no  such  application  or  representa- 
tion shall  be  introduced  in  evidence  unless  so  attached,  a  copy 
of  an  original  application,  stating  the  rate  as  "24"  instead  of 

3  "4-24  per  cent."  as  in  the  application,  entirely  omitting  the 
cash  value  and  sum  to  be  insured,  though  both  were  stated 
in  the  application,  referring  to  the  face  of  the  policy  for  a 
description  of  the  property  insured,  which  description  was 
specifically  given  in  the  application,  and  stating  the  material 
of  roof  of  the  building,  which  was  not  stated  in  the  applica- 
tion, is  not  a  sufficient  copy  of  the  application  to  entitle  it  to 
admission  in  evidence. 

Proof  of  value:  Instructions.  In  an  action  on  a  fire  policy  an  in- 
struction as  to  the  measure  of  plaintifTs  recovery,  stating  that 

5  the  valuation  "should  not  be  placed  at  what  it  might  be  under 
the  evidence,  but  at  what  the  evidence  fairly  shows  It  to  be, 
if  it  is  found  that  its  value  appears  from  the  evidence/'  is  not 
objectionable. 

Appeal  from  Shelby  District  Court. — Hon.  W.  R.  Green, 

Judge. 

Friday,  January  31,  1902. 

Action  upon  a  policy  of  fire  insurance  covering  a 
stock  of  merchandise  and  store  fixtures.  There  was  a  jury 
trial,  resulting  in  a  verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. — Affirmed. 
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Wm.   (7-  Miller  and  Sullivan  &  Sullivan  for  appel- 
lant. 

Byers  &  Lochwood  for  appellee. 

Waterman,   J. — Defendant    is    a    mutual    company, 
organized  under  section  1160,  Code  1873,  with  its  amend- 
ments, and  the  principal  question  discussed  is  whether  it  is 
subject  to  the  requirements  of  section  1741,  chapter  4, 
1  title  9,  Code  1897.     The  determination  of  this  issue 

will  dispose  of  a  number  of  minor  matters  which 
hinge  upon  it.  That  section  is  as  follows:  "All  insurance 
companies  or  associations  shall,  upon  the  issue  or  renewal 
of  any  policy,  attach  to  such  policy,  or  indorse  thereon,  a 
true  copy  of  any  application  or  representation  of  the  assured, 
which  by  the  terms  of  such  policy  are  made  a  part  thereof, 
or  of  the  contract  of  insurance,  or  referred  to  therein,  or 
which  may  in  any  manner  affect  the  validity  of'  such  policy. 
The  omission  so  to  do,  shall  not  render  the  policy  invalid, 
but  if  any  company  or  association  neglects  to  comply  with 
the  requirements  of  this  section,  it  shall  forever  be  pre^ 
<;luded  from  pleading,  alleging,  or  proving  any  such  appli- 
cation or  representation  or  any  part  thereof  or  the  falsity 
thereof,  or  any  parts  thereof  in  any  action  upon  such  policy ; 
and  the  plaintiff  in  any  such  action,  shall  not  be  required, 
in  order  to  recover  against  such  company  or  association, 
either  to  plead  or  prove  such  application  or  representation, 
but^s^ay  do  so  at  his  option."  This  provision  was  originally 
enacted  by  the  eighteenth  general  assembly,  being  ^chapter 
211.  In  .terms,  it  is  broad  enough  to  include  every  insur- 
ance company  or  association  of  individuals  doing  an  insur- 
ance business  of  any  kind.  It  has  been  applied  to  fire  in- 
surance companies  (Ellis  v.  Insurance  Co,,  64  Iowa,  507)  ; 
to  life  insurance  companies  (Cook  v.  Association,  74  Iowa, 
746)  ;  and  to  mutual  benefit  associations  doing  business  on 
the  assessment  plan  {Newman  v.  Association,  76  Iowa,  56; 
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McConnell  v.  Association,  79  Iowa,  757).  The  reasons 
for  the  requirement  also  would  seem  to  make  it  apply  to  any 
and  all  kinds  of  companies.  But  in  compiling  the  Code  of 
1897  this  section  was  placed  in  a  chapter  (chapter  4)  relating 
to  companies  of  a  different  character  from  defendant,  and  in 
the  chapter  (chapter  5)  of  the  same  title  devoted  to  the 
organization  and  government  of  mutual  companies  no  such 
provision  appears.  .  It  does  appear  however,  in  substance, 
also  in  the  chapter  (chapter  8,  section  1819)  relating  to 
ordinary  life  insurance  companies,  and  also  in  that  covering 
mutual  benefit  insurance  (chapter  9,  section  1826).  This 
omission  of  the  provision  in  chapter  5,  together  with  cer- 
tain language  in  said  chapter  contained,  and  to  which  we 
shall  soon  call  attention,  is  thought  to  indicate  that  tlie 
t(+ms  of  section  1741  were  not  to  apply  to  mutual  compa- 
nies of  defendant's  class.  In  adopting  section  1741,  the  gen- 
eral assembly  re-enacted  a  statute  in  the  exact  terms  in 
which  it  had  been  held  by  this  court  to  apply  to  all  insur- 
ance companies.  We  cannot,  upon  mere  implication,  say 
that  body  intended  to  shear  it  of  any  force  it  had  when  so 
made  use  of.  Nor  does  the  fact  tliat  it  was  given  a  place 
in  other  chapters,  where,  under  its  former  construction  it 
would  be  superfluous,  amount  to  anything  more  than  an 
argument  which  is  met  by  the  broad  terms  of  the  section, 
and  overcome,  when  we  add  to  the  language  of  this  law 
the  apparent  reasons  for  its  enactment,  which  apply  equally 
to  all  kinds  of  insurance  companies.  There  is,  however,  in 
chapter  5,  which  relates  to  the  organization  of  mutual  fire 
insurance  companies,  this  language:  '^Any  number  of  per- 
sons may  without  regard  to  the  provisions  of  the  preceding 
chapter,  enter  into  contracts  to  and  with  each  other  for  their 
insurance  from  loss  or  damage  from  fire,  etc."  Section 
1759.  It  is  thought  that  this  language  exempts  mutual  com- 
])anies  from  any  of  the  provisions  of  chapter  4,  title  9,  of 
the  present  Code.  Substantially  the  language  of  section 
1759  is  to  be  found  in  the  Code  of  1873,  and  yet,  in  Brad- 
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ford  V.  Insurance  Co.,  112  Iowa,  495,  we  held  that  prior 
to  the  Code  of  1897  mutual  fire  insurance  companies  were 
subject  to  another  provision  of  chapter  211,  Acts  Eighteenth 
General  Assembly,  relating  to  the  time  of  bringing  actions 
on  policies.  That  it  was  the  intention  of  the  general  assem- 
bly to  exempt  this  class  of  mutual  companies  from  many  of 
the  provisions  of  chapter  4,  .title  9,  must  be  admitted.  This 
is  apparent  from  the  fact  that  such  provisions  are  inconsist- 
ent with  the  character  and  object  of  such  companies;  for 
instance,  the  method  of  organization  of  stock  companies  and 
certain  general  mutual  companies,  the  provisions  as  to  capi- 
tal, subscriptions  to  stock,  dividends,  annual  reports,  etc. 
These  do  not  relate  to  companies  of  the  character  of  defend- 
ant, and,  under  section  1759^  are  expressly  made  not  to 
apply  to  them'.  On  the  other  hand,  notwithstanding  section 
1759,  it  must  be  conceded  that  some  provisions  of  the  pre- 
ceding chapter  do  apply  to  mutual  companies,  as,  for  exam- 
ple, section  1690,  which  reads:  "No  company  shall  be 
organized  to  do  business  upon  both  stock  and  mutual  plans ; 
nor  shall  a  company  organized  as  a  stock  company  do  busi- 
ness upon  the  plan  of  a  mutual  company;  nor  shall  a  com- 
pany organized  upon  the  mutual  plan,  do  business  or  take 
risks  upon  the  stock  plan."  All  of  the  provisions  of  chapter 
4  relate  to  the  method  of  organization,  management,  and 
supervision  of  companies  different  in  character  from  those 
provided  for  in  chapter  5,  save  sections  1741-1744,  inclu- 
sive, and,  except  section  1743,  these  are  taken  from  chapter 
211,  Acts  Eighteenth  General  Assembly,  and  all  of  them 
relate  to  the  general  manner  of  doing  insurance  businesj^, 
and  making  proofs  and  bringing  suit,  in  case  of  loss.  Clia])- 
ter  4,  with  the  exception  of  the  four  sections  mentioned, 
clearly  ought  not  to  apply  to  companies  organized  as  defend- 
ant was,  and,  just  as  clearly,  the  four  sections  should.  They 
relate  to  general  matters  concerning  all  kinds  of  companies 
alike,  and,  when  given  a  place  in  the  Code  of  1807,  the 
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three  which  were  taken  from  a  former  law  did  so  apply. 
Appellant  claims  the  matter  under  discussion  has  already 
been  settled  by  decisions  of  this  court.  We  pass  now  to  the 
cases  relied  upon:  State  v,  Iowa  Mut.  Aid  Ass'n,  59  Iowa, 
125,  has  no  reference  to  chapter  211,  Acts  Eighteenth  Gen- 
eral Assembly.  It  holds  only  that  two  sections  of  the  Code 
of  1873,  relating  sc»lely  to  methods  of  organization  (sections 
1161-1163)  did  not  apply  to  companies  organized  under 
section  11  GO,  which  was  the  equivalent  of  present  section 
1759.  In  Corey  v.  Sherman,  96  Iowa,  114,  in  the  fourth 
paragraph  of  the  opinion,  some  language  is  used  which, 
upon  its  face,  supports  appellant's  contention.  Speaking 
of  a  certain  provision  of  section  1146,  Code  1873,  relating 
to  premium  notes,  and  which  provision  is  now  a  part  of 
chapter  4,  title  9,  Robinson,  J.,  who  delivers  the  opinion, 
says  it  does  not  apply  to  companies  organized  as 
defendant  here  was,  for  that  the  chapter  in  whicli 
section  1146  appears  has  no  reference '  to  such  mu- 
tual companies.  It  will  be  noticed  jfhat  now,  as  well 
as  under  the  Code  of  1873,  the  law  provides  for 
the  organization  of  two  kinds  of  mutual  companies, 
not  at  all  clearly  distinguishable  in  character,  save, 
perhaps  by  their  methods  of  doing  business.  At  present 
one  may  be  organized  under  chapter  4,  the  other  imder  chap- 
ter 5,  title  9,  of  the  Code.  Had  it  not  been  for  certain  con- 
cessions of  counsel,  it  may  well  be  questioned  whether  the 
company  in  the  Corey-Sherman  Case  would  have  been  placed 
in  the  latter  class.  But,  however  that  may  be,  the  language 
relied  upon  by  counsel  as  used  by  the  court  in  that  case 
was  unnecessary,  for  the  issue  to  which  it  was  applied  had 
already  been  disposed  of  on  another  ground.  The  case  of 
Beevian  v.  Association,  104  Iowa,  83,  is  also  relied  upon  by 
appellant.  This  case  involves  the  application  of  chapter 
210,  Acts  Eighteenth  General  Assembly,  to  companies  or- 
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ganized  as  defendant  was.  This  is  a  different  provision 
from  the  one  under  consideration.  But  if  Corey  v.  Sher- 
man had  decided  the  question  broadly  that,  under  section 
1160,  Code  1873,  general  provisions  as  to  insurance  com- 
panies would  not  apply  to  mutual  association  organized 
under  that  section,  the  Beeman  Case  could  have  been  dis- 
posed of  simply  by  following  it  This  was  not  done.  On 
the  contrary,  it  was  held  that  chapter  210,  Acts  Eighteenth 
Oeneral  Assembly,  did  not  rule  mutual  companies  like  de- 
fendant here,  because  it  applied  to  a  method  of  doing  busi- 
ness which  they  were  prohibited  from  pursuing.  We 

2  do  not  think  the  question  under  consideration  has 
been  previously  passed  upon  by  this  court     Our  con- 
clusion is  that  section    1741    of  the    Code    applies,  as  it 
says,  to  all  insurance  companies  and  associations  whatever. 

There  is  a  question  not  discussed  by  counsel,  so  we  sug- 
gest rather  than  decide  it.  Companies  organized  under 
chapter  5,  title  9,  of  the  Code,  are  given  no  express  author- 
ity to  take  premiums  or  premium  notes.  The  defendant, 
under  the  name  of  a  "deposit,"  exacted  a  premium,  and, 
under  the  name  of  a  "deposit  note,"  took  a  premium  note, 
from  its  policy  holders.  By  thus  doing  business  as  an  ordi- 
nary mutual  company,  did  it  not  forfeit  any  protection  it 
is  claimed  to  have  under  section  1759  ?  See  Bradford  v. 
Insurance  Co.,  supra, 

II.     Applying  the  rule  of  section  1741,  the  trial  court 
refused  to  admit  in  evidence  an  application  made  by  plain- 
tiff for  this  insurance,  because  a  copy  thereof  was  not  in- 
dorsed upon  the  policy.     It  is  insisted  by  defend- 

3  and  that  a  copy  was  in  fact  indorsed  on  the  policv, 
and,  even  if  section  1741  applies,  the  court  was  in 

error.  We  set  out  so  much  of  the  original  application  and 
indorsed  copy  as  will  show  the  variances,  which  appellant 
says  are  not  substantial: 
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(Original  Application. )  (Copj  attached  to  Policy. ) 

**  Rate  per  cent,  4-24  per  cent.  **  Rate  per  cent.  24. 

Cash  Value.          Sum  to  be  Cash  Value.          Sum  to  be 

insured.  insured. 

$3,000.  $1,500.  $ $ 

On  general  stock  of  merchan-  On 

dise,    consisting    principally    of  On 

dry  goods,   clothing,   boots  and  On — (See  form  on  face  of   pol- 

shoes,  groceries,  hats,  caps,  no-  icy.) 

tions,  and  such  other  goods  as  On 

are  usually   kept  for  sale  in   a  On 

retail  store,  including  store  fur-  On ..   

niture  and  fixtures.  On 

1.     Material    of    building? 

1.  Material  of  building?     F.  Frame. 

2.  Size?    25  by  ^0  feet.    When  2.     Size?  25  by  80  feet.    When 
built?    1887.  built?    18-. 

6.     Material  of  roof?    X."  6.     Material  of  roof?  Shingle." 

The  differences  here  were  such  that  construction  would 
have  to  be  resorted  to  in  order  to  determine  whether  the 
terms  were  the  same.  What  was  on  the  policy  was  there- 
fore not  a  copy  of  the  original,  within  the  meaning  of  the 
statutory  requirement.  Seiler  v.  Association,  105  Iowa, 
87 ;  Johnson  v.  Insurance  Co,,  105  Iowa,  273. 

III.  As  we  understand  counsel  for  appellant,  they 
contend  that,  even  though  the  application  was  not 

4  admissible  in  evidence,  they  should  still  have  been 
allow^ed  to  show  the  falsity  of  the  statements  therein. 

This  would  be  a  clear  violation  of  the  terms  of  section  1741. 

IV.  We  think  the  trial  court  did  right  in  submitting 
to  the  jury  but  the  two  questions:  (1)  Whether  plaintiff 
swore  falsely,  in  making  proofs  of  loss,  as  to  the  value  of 
the  property  destroyed;  and  (2)  the  value  of  the  burned 
property.  Upon  tliese  questions,  there  was  a  conflict  of  evi- 
dence, and  the  verdict  of  the  jury  is  conclusive  upon  us. 

V.  The  fifth  paragraph  of  the  court's  charge  relates 
to  the  measure  of  plaintiff's  recovery  and  the  proper  method 
of  ascertaining  or  fixing  it.     The  concluding  sentence  of  this 

instruction,  which  is  complained  of,  is  as  foUow^s: 

5  "This  valuation   should  not  be  placed   at  what  it 
might  be  under  the  evidence,  but  what  the  evidence 
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fairly  shows  it  to  be,  if  you  find  its  value  appears  from  the 
evidence."  The  only  reasonable  construction  that  can  be 
given  this  language  is  that  it  cautions  the  jury  against  going 
to  extremes,  and  advises  them  that  their  verdict  should 
have  fair  support  in  the  evidence.  This  certainly  was 
proper. 

We  discover  no  error,  and  the  judgment  is  affirmed. 


In  the  Matter  of  the  Will  of  John  Xicholson,  de- 
ceased, John  Downing,  by  his  next  friend,  Appellee, 
V.  Elizabeth  Xicholson,  Executrix  of  the  last  will 
and  testament  of  John  Nicholson,  deceased.  Appel- 
lant. 

Will  Devising  to  a  Class:       ascertaining  of  class:     Construction. 
1     Unless  the  wUl  indicates  a  contrary  intent,  where  there  is  a 

3  devise  to  a  class,  the  memhers  of  the  class  are  to  he  determined 
on  the  testator's  death — the  will  speaking  from  such  time. 

Inheritance  from  member  of  class.     Code,  section  3281,  which 
provides  that,  if  a  devisee  dies  before  a  testator,  his  heirs  shall 

4  inherit  the  property  devised  to  him,  unless  from  the  terms  of 
the  will  a  contrary  intent  is  manifest,  applies  as  well  to  a 
devise  to  a  class  as  to  an  individual. 

Substitution  of  child  of  member.    The  statute*  does  not  apply  where 

1  the  devise  is  to  testator's  "nephews  and  nieces,"  and  a  niece 

2  is  dead  when  the  will  is  executed,  so  as  to  authorize  th£  child 

5  of  such  niece  to  take  by  substitution. 
G 

Appeal  from  Allmahee  District  Court. — Hon.  L.  E.  Fel- 
.    LOWS,  Judge. 

Fkiday,  January  31,  1902. 

Tins  is  a  special  action  in  which  Jolin  Dooming,  a 
grandnephew  of  John  Xicholson,  deceased,  asks  the  court 
to  declare  him  to  be  a  devisee  under  the  will  of  the  said 
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Nicholson,  and  to  order  distribution  of  the  estate  according- 
ly. The  trial  court  granted  the  relief  asked,  and  the  exec- 
utrix appeals. — Reversed. 


k 


D,  J,  Murphy  for  appellant 
W.  8.  Hart  for  appellee.  I 

Dbemsb,  J. — ^John  Nicholson  died    testate    June  2, 

1898.^    His  will  was  executed  May  19th  of  the  same  year. 

This  will  made  certain  bequests  to  relatives  and  others,  and 

contained  the  following  residuary  clause:       "After 

1  paying  all  the  foregoing  amounts,  I  give  and  be- 
queath the  balance  of  my  property  to  be  divided 

equally  between  all  my  nephews  and  nieces."  John  Down- 
ing, the  applicant  herein,  is  a  son  of  Mary  Fitzpatrick,  nee 
Nicholson;  and  Mary  Fitzpatrick  was  a  daughter  of  Mi- 
chael Nicholson,  a  brother  of  the  deceased.  Mrs.  Fitz- 
patrick, applicant's  mother,  died  June,  15,  1883,  which,  as 
will  be  observed,  was  long  prior  to  the  time  John  Nicholson 
made  his  will.  John  Downing,  who  is  a  grandnephew  of 
the  deceased,  claims  that  he  is  entitled  to  take,  under  the 
residuary  clause  of  the  will,  the  share  his  mother  would 
have  received,  had  she  outlived  the  testator.  This  clause 
devises  the  remainder  of  his  property  to  testator's  nephews 
and  nieces  as  a  class,  and  applicant  is  not  one  of  that  class. 
His  cjaim,  however,  is  that  he  is  a  substituted  legatee,  and  as 
such  is  entitled  to  the  share  his  mother  would  have  re- 

2  ceived  had  she  outlived  the  testator.     A  devise  to 
nephews  will  not  include  grandnephews  unless  there 

be  sometliing  in  the  context  which  shows  that  testator  in- 
tended to  include  them,  or  unless  there  be  such  an  ambi- 
guity as  authorizes  extrinsic  evidence  for  the  purpose  of 
showing  that  grandnephews  were  intended  to  be  included. 
The  case  was  decided  by  the  trial  court  on  the  pleadings, 
and  the  facts  we  have  recited  are  the  only  ones  admitted 
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by  the  parties.     True,  something  is  said    in    the    petition 
about  the  intention  of  the  testator ;  but  this  is  denied  in  the 
answer,  and  therefore  cannot  be  treated  as  a  fact  in  the 
disposition  of  the  case.     The  proposition  of  law  announced 
is  too  plain  for  controversy,  and  we  need  onl^cite  ia  its 
support  In  re  Woodward,  117  N.  Y.  522  (23  N.  E.  Eep. 
120,  7  L.  R.  A.  367),  and  cases  therein  cited.     Applicant 
practically  concedes  this  rule,  but  he  relies  on  section  3281  . 
of  the  Code,  which  reads  as  follows:     ^'If  a  devisee  die 
before  a  testator,  his  heirs  shall  inherit  the  property  devised 
to  him,  unless  from  the  terms  of  the  will  a  contrary  intent 
is  manifest."     The  mischief  this  statute  was  enacted  to 
cure  was  the  common  law  rule  to  the  effect  that  a  devise 
to  one  who  dies  before  the  death  of  the  testator  lapses.    Mc- 
Menomy  v,  McMenomy,  22  Iowa,  148.     Nearly  every  state 
in  the  Union  has  adopted  statutes  similar  to  this,  although 
few  are  as  comprehensive.     Some  of  them  apply  only  to 
cases  where  the  original  beneficiary  was  a  child  or  other 
lineal  descendant  of  the  testator;  some  to  cases  where  the 
beneficiary  is  a  child  or  other  relative,  and  dies  leaving  issue 
surviving  the  testator  (and  in  some  of  the  states  of  this 
group  the  statute  applies  only  to  certain  classes  of  relatives, 
who  are  clearly  pointed  out  by  the  statute)  ;  and  some  to 
all  cases,  no  matter  what  relation  the  beneficiary  is  to  the 
testator,  or  whether  the  beneficiary  leaves  descendants  or 
not.    See  statutes  and  cases  cited  and  referred  to  in  18  Am. 
&  Eng.  Enc.  Law,  pp.  755,  756,  et  seq.     The  remedy  for 
this  mischief  of  the  common  law  was  first  adopted  in  this 
state  with  the  Code  of  1851,    which    was    in    the    same 
language  as  the  statute  under  consideration,  save  that  in 
place  of  the  word  "property"  the  word  ''amount"  is  used. 
Section  2319  of  the  Revision  is  a  copy  of  section  1287  of 
the  Code  of  1851,  and  this  same  language  is  carried  into  sec- 
tion 2337  of  the  Code  of  1873.       For  more  than  50  years  it 
has  been  the  policy  of  this  state  to  prevent  lapses  v;liere  a 
devisee  dies  before  the  death  of  the  testator,  and  this  has 
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been  done  by  the  use  of  the  broadest  and  most  comprehen- 
sive language.  We  are  now,  for  the  first  time,  called  upon 
to  determine  whether  or  not  this  section  applies  to  a  devise 
to  a  class,  and,  if  so,  whether  or  not  it  applies  to  such  de- 
visees when  one  of  that  class  is  dead  at  the  time  testator 
made  his  will;  and  this  without  the  aid  of  other  extrinsic 
evidence,  save  such  as  identifies  the  persons  belonging  to 
the  class,  and  identifies  the  claimant  as  a  grandnephew 
of  the  testator.  On  entering  this  field,  we,  as  usual,  find 
quite  a  number  of  conflicting  decisions,  and  are  again  re- 
minded that  it  seems  almost  impossible  to  write  a  statute 
in  language  so  clear  that  it  may  not  be  the  subject  of  con- 
troversy. 

Since  a  will  speaks  from  the  day  of  the  testator's  death, 
the  members  of  the  class,  where  the  devise  is  to  a  class,  are 
prima  facie  to  be  determined  upon  the  death  of  the  testa- 
tor.   Buggies  v,  Randall,  70  Conn.  44  (38  Atl.  Rep. 
3  885)  ;  Richardson  v.  Willis,  163  Mass.  130  (39  X. 

E.  Rep.  1015)  ;  Buzby  v,  Roberts,  53  K  J.  Eq.  566 
(32  Atl.  Rep.  9).  But  this  is  not  an  unyielding  rule,  even 
at  common  law.  The  will  itself  may  indicate  a  contrary 
intent,  and  if  that  be  so  this  intent  will  be  adopted  and 
enforced.  In  re  Swensons  Estate,  55  Minn.  300  (56  X. 
W.  Rep.  1115)  ;  Bailey  v.  Brown,  19  R.  I.  669  (36  Atl. 
Rep.  581).  Under  the  common  law  rule,  the  members  of 
the  class  to  whom  testator  left  his  residue  estate  would  be 
determined  upon  the  day  of  his  death;  and,  as  applicant 
herein  is  neither  a  nephew  nor  a  niece,  he  would  be  excluded. 
Applicant's  counsel  contend,  however,  that  the  statute  which 
we  have  quoted  modifies  this  rule  to  this  pxtent:  that,  al- 
though the  members  of  the  class  are  tor^  detennined  as 
upon  the  day  of  the  testator's  death,  yet,  as  the  applicant 
is  an  hoir  of  one  of  that  class,  who  would  have  taken  under 
the  will,  had  his  mother  survived,  he  is  entitled  to  her 
shan^,  jukI  that  the  decree  of  the  trial  court,  so  holding,  is  cor- 
rect.    Sonic  of  the  cases  hold  that  the  ^c:eueral  common  law 
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rule  with  reference  to  gifts  to  a  class  is  not  affected  by  these 
statutes,  for  the  reason  that  they  are  only  intended  to  apply 
where  something  is  given  by  will  to  one  who  dies  before  the 
testator,  and  have  no  application  to  gifts  to  a  class,  where 
the  gift  is,  in  legal  effect,  only  to  the  members  of  that  class 
in  existence  at  a  designated  time.  See  In  re  Harvey's 
Estate  [1893]  1  Ch.  567;  Martin  v,  Trmtees,  98  Ga.  320 
(25  S.  E.  Kep  522).     This  is  also  the  rule  in  England. 

Olney  v.  Bate3,  3  Drew.  319;  Browne  v.  Hammond, 
4  Johns.  Eng.  Ch.  210.     But    in    other    states    these 

statutes  are  held  applicable  to  gifts  to  a  class  as 
well  as  to  individuals.  Rowland  v.  Slade,  155  Mass.  415 
(29  X.  E.  Eep.  631)  ;  Bray  v.  Pullen,  84  Me.  185  (24  Atl. 
Kep.  811)  ;  Strong  v.  Smith,  84  Mich.  567  (48  K  W.  Kep. 
183)  ;  Parher  v.  Leach,  %(S  X.  H.  416  (31  Atl.  Kep.  19)  ; 
In  re  Bradley  s  Estate,  166  Pa.  300  (31  Atl.  Kep.  96)  ; 
Jones  V.  Hunt,  96  Tenn,  369  (34  S.  W.  Kep.  693)  ;  Wild- 
berger  v.  Cheek's  Exrs,  94  Va.  517  (27  S.  E.  Kep.  441). 
The  nuraercial  weight  of  authority  seems  to  favor  this  rule, 
although  it  also  will  yield  to  the  intent  of  the  testator  as 
found  in  the  context  of  the  will,  or  as  shown  by  competent 
and  legitimate  evidence.  White  v,  In^tiiute,  171  Mass. 
84  (50  X.  E.  Kep.  512) ;  Bigelow  v.  Clap,  166  Mass.  88 
(43  X.  E.  Kep  1037);  Almy  r.  Jones,  11  K.  I.  265  (21 
Atl.  Kep.  616,  12  L.  K.  A.  414).  The  reason  for  this  gen- 
eral rule  appears  to  be  that,  as  the  statute  is  remedial  in 
character,  it  should  receive  a  lilx}ral  construction,  s(^  as  to 
advance  the  remedy  and  suppress  the  mischief;  that  wills 
are  presumed  to  be  drawn  with  reference  to  existing  laws 
and  that  in  arriving  at  a  testator's  intent  we  must  presume 
that  he  had  knowledge  of  the  law,  and  drafted  his  will  ac- 
cordingly ;  that  in  gifts  of  the  class  in  question  a  testator  is 
presumed  to  treat  all  members  of  the  class  as  surviving, 
although  some  of  them  be  dead,  and  that,  in  the  absence 
Vol.  115  Ia— 32 
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of  other  evidence,  this  presumption  will  be  conclusive ;  and 
that  there  is  no  substantial  difference  between  a 
gift  to  all  of  a  class  and  a  gift  to  each  member 
thereof,  naming  them.  Where  there  is  such  con- 
flict in  authority,  much  may  be  said  in  support  of  either 
rule.  Despite  the  temptation,  we  will  not  enter  into  a 
further  discussion  of  the  matter,  but  content  ourselves  with 
saying  that  we  prefer  the  doctrine  announced  by  the  greater 
number  of  the  cases  as  a  rule  of  general  application,  but 
that,  like  all  other  rules  on  the  subject,  it  must  yield  to  the 
intent  of  the  testator  when  that  can  be  ascertained;  for 
that  is  the  polar  star  of  all  inquiry  in  such  cases.  Daboll 
V.  Field,  9  K.  I.  266. 

With  these  rules  settled,  we  are  now  brought  down  to 
the  pivotal  point  in  the  case,  to-wit,  does  the  statute  apply 
10  a  case  where  the  devise  is  to  a  class,  one  of  the  members 

of  which  is  dead  at  the  time  the  will  was  executed, 
5  so  that  the  heirs  of  the  deceased  member  take  by 

substitution  or  representation?  Here,  again,  there 
is  a  decided  and  irreconcilable  conflict  in  the  case.  Hold- 
ing to  the  affirmative  of  the  proposition  are  Bray  v.  Pullen, 
84  Me.  185  (24  Atl.  Kep.  811);  Wildherger  v.  Cheek's 
Exrs,  94  Va.  517  (27  S.  E.  Kep.  441)  ;  Winter  v.  Winter, 
5  Hare,  306;  Moses  v.  Allen,  81  Me.  268  (17  Atl.  Kep. 
6(j);  Jamison  v.  Hay,  46  Mo.  546;  ClienaulVs  Guardian 
V.  Chenault's  Estate,  88  Ky.  83  (9  S.  W.  Rep.  775).  On 
the  other  hand,  statutes  to  prevent  lapses  are  held  not  to 
apply  where  the  supposed  devisee  is  dead  at  the  jime  the 
will  is  made.  White  v.  Institute,  supra;  Billiiigsley  v. 
Tongue,  9  Md.  575 ;  Lindsay  v.  Pleasants,  39  N.  C.  320 ; 
Almy  V,  Jones,  17  R.  I.  265  (21  Atl.  Rep.  216,  12  L.  R. 
A.  414)  ;  Tolhert  v.  Bums,  82  Ga.  213  (8  S.  E.  Rep.  79). 
We  cannot  take  the  time  or  space  necessary  to  review  these 
authorities.  Some  of  them  were  decided  on  facts  indicat- 
ing the  testator's  intent  to  be  in  accord  with  the  statutory 
construction,  and  at  least  one  on  a  statute  which  provided 
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that  the  issue  of  a  devisee  who  is  dead  at  the  time  of  the 
making  of  the  will  shall  take  the  property  given  to  him. 
We  do  not  favor  any  arbitrary  rule  with  reference  to  this 
matter,  preferring  to  leave  each  case  to  be  determined  on 
its  own  peculiar  facts.     We  may  say,  however,  thatfat  com- 
mon law  a  legacy  or  devise  to  a  person  who  was  deaffat  the 
time  of  the  making  of  the  will  was  void,  or,  as  some  cases 
put  it,   lapsed.     And   it  is  only   perforce  of   a  somewhat 
strained  construction  of  language  that  statutes  similar  t(^ 
the  one  under  construction  are  held  to  modify  this  rule.     In 
Kentucky  there  is  an  express  statute  which  does  so.     See 
<;ases  heretofore  cited.     And  we  understand  Tennesee  has  a 
like  statute.     See  Dixon  v.  Cooper,  88  Tenn.  177   (12  S. 
W.  Rep.  445).     This  general  rule  also  obtained  even  where 
the  testator  knew  that  the  donee  was   dead.     Dildine   v. 
Dildine,  32  N.  J.  Eq.  78.    If  a  deceased  beneficiary  is  speci- 
fically named  in  the  will,  this,  perhaps,  is  a  sufficient  indica- 
tion that  the  testator  intended  his  heirs  to  take,  under  the 
statute  before  quoted,   as  substitutional  or    representative 
devisees.     But  where  the  gift  is  to  a  class,  of  which  there 
are  many  members,  it  is  reasonable    to  suppose    that    the 
testator  had  in  mind  only  those  of  that  class  who  were  living 
at  the  time  he  made  his  will.     To  apply  the  rule  to  the 
instant  case,  when  testator  made  his  will  he  had  several 
nephews  and  nieces  living.    He  also  had  at  least  one  grand- 
nephew,  whose  mother  had  been  dead  for  more  than   10 
years.     In  the  residuary  clause  of  his  will  he  devised  his 
remaining  property  to  his  "nephews  and  nieces,"  share  and 
share  alike.     Did  he  intend  by  this  description  of  to  give 
any  part  of  it  to  this  grandnephew?     Surely  not,  for  it 
would  have  been  easy  to  include  him  if  he  had  so  desired. 
Taking  the  will  by  its  "four  comers,"  and  reading  it  in  the 
light  of  the  admitted  facts,  we  hardly  think  one  unversed  in 
the  law  would  say  that  testator  intended  to  include  appli- 
cant in  the  class  described  as  "nephews  and  nieces."     If  he 
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liad  intended  to  include  the  grandnephew,  we  think  it  more 
likely  that  he  would  have  named  him.  Nephews  and  nieces 
are  here  the  primary  devisees.  Nothing  whatever  is  given 
to  their  issue,  except  as  they  may  be  substituted  under  the 
statute.  In  order  to  claim  imder  the  will,  this  substituted 
legatee  must  point  out  the  original  legatee  in  wlioso  place 
he  would  stand.  At  the  date  of  the  will  none  but  living 
nephews  and  nieces  of  the  testator  could  have  taken.  The 
issue  of  the  one  who  waa  dead  at  that  time  can  show  no 
object  of  substitution,  and  to  give  him  an  original  legacy 
would  be,  in  effect,  to  make  a  new  will  for  the  testator.  Of 
course,  if  the  proposed  legatee  or  devisee  is  living  at  the 
time  the  will  is  made,  and  subsequently  dies  Ix^fore  the 
death  of  the  testator,  a  different  intent  is  manifest,  which 
will  be  given  effect  in  virtue  of  the  statute  under  which 
applicantVlaims.  But  where,  as  in  this  case,  the  gift  is 
to  a  clai^S^  it  is  perfectly  clear  that  testator  had  in  mind 
only  those  members  of  the  class  who  were  then  in  existence. 
This  conclusion  is  not  in  harmony  with  some  of  the  case.-^ 
we  have  cited,  which  hold  that  it  makes  no  difference 
whether. the  devise  is  to  a  class  or  to  designated  beneficiaries, 
but  we  think  that  in  arriving  at  the  testator's  intent  there  is  a 
manifest  difference.  In^  the  one  case  there  is  a  devise  to 
a  particular  person,  showing  an  intent  that  that  person  or 
Iiis  heirs  are  the  objects  of  his  bounty,  while  in  the  other 
tliere  is  a  devise  to  all  of  a  class,  and  not  to  one  of  a  differ- 
ent class,  who  is  in  no  manner  referred  to  in  the  will.  Mrs. 
Fitzpatrick  was  never  a  devisee  under  the  will,  for  she  was 
(lead  and  incapable  of  taking  when  the  will  was  executed. 
True,  her  son  was  living;  but  that  the  testator  intended  to 
exclude  liim  is  manifest  from  i  the  fact  that  he  makes  no 
inontion  of  him  by  name,  nor  is  he  included  in  the  class 
wliich  is  to  take  the  residuary  estate.  The  primary  rule 
in  the  construction  of  all  wills  is  the  intent  of  the  testator. 
VThon  this  is  ascertained,  almost  all  arbitrary  and  judge  made 
rules  will  yield,   and  the  intent  prevail.     The  statute  in 
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question  is  based  on  the  assumption  that  the  testator  would 
prefer  his  estate  go  to  the  legatee's  descendants  rather  than 
to  have  it  lapse.  And  it  was  not  intended,  we  think,  to- 
apply  to  a  case  like  this,  where  the  persons  whom  he 
intended  to  take  are  clearly  pointed  out  as  a  class.  There 
was  no  devise  in  this  case  which  would  lapse,  unless  we 
arbitrarily  say  that  he  intended  a  part  of  his  estate  to  go 

to  one  whom  he  knew  to  be  dead  when  he  made  his^ 
6  •  last  will  and  testament     Although  it  has  l>een   a 

difficult  task  to  pioneer  our  way  through  the  con- 
flicting authorities  which  have  been  cited  by  counsel,  and 
others  which  we  have  discovered  on  an  independent  investi- 
gation, we  reach  the  quite  satisfactory  conclusion  that  the 
applicant  is  not  entitled  to  take  under  the  will,  and  that 
the  court  was  in  error  in  declaring  him  a  beneficiary  on  the 
pleadings  as  they  stood  at  the  time  the  motion  for  decree 
was  submitted. 

It  follows  that  the  decree  must  be  keversep. 


Eliza  Lu>'n  v.  Guthrie  &  BoVi.e,  A.  W.  Guthrie  and  W. 
H.  Boyle,  Appellants. 

Agency:    ratification  by  principal:     Retaining  consideration  ob- 
tained "by  agent.    Where  the  property  of  a  principal  is  sold  by 

1  an  agent  on  terms  not  authorized  by  the  principal,  but  the  lat- 
ter receives  and  retains  the  consideration,  and  does  not  offer 

2  to  return  the  same,  she  cannot,  in  the  absence  of  fraud  on  the 
part  of  the  agent,  recover  damages  from  the  agent  for  his  un- 
authorized act  in  selling  on  such  terms. 

MeOrSure  of  damages.  Where  an  agent,  in  completing  a  contract 
for  his  principal  for  the  sale  of  her  real  estate,  secures  the 
agreed  compensation,  with  the  exception  of  taking  a  different 
6  security  for  deferred  payments  amounting  to  |730  and  interest, 
the  measure  of  damages  resulting  to  the  principal  from  the 
act  of  the  agent  is  the  difference  in  value  between  the  security- 
contracted  for  and  that  recovered,  not  exceeding  |730. 
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Principal   suing   agent:      Must   tender   hack   consideration.     The 
principal  in  an  action  against  the  agent,  for  damages  caused 

2  by  such  sale,  in  the  absence  of  an  allegation  of  fraud  on  the 
part  of  the  agent,  must  plead  a  return  of  the  consideration  to 
the  purchaser,  or  an  offer  so  to  do. 

Burden  of  proof  on  retention  of  consideration.    The  agent  is  not 

3  charged  with  the  burden  of  proving  that  the  principal  received 
and  retained  the  consideration. 

Instructions  on  retention  of  consideration.    An  instruction  that  It 
must  be  shown  that  the  principal  accepted  and  retained  the 

3  consideration  several  months,  to  authorize  a  recovery  by  the 
defendant,    is   erroneous   and   misleading,   as   the   instruction 

4  requires  proof  of  the  retention  of  the  consideration  over  two 
months,  while  its  retention  for  more  than  a  reasonable  time  is 
all  that  is  required  to  show  the  ratification  of  the  sale. 

Curing  error  in  such  charge.    The  error  in  giving  such  instruction 
is  not  cured  by 'giving  other  instructions  that  it  was  the  duty 

4  of  the  principal  to  examine  the  consideration  received  within 
a  reasonable  time,  and  to  return  it  if  she  was  unwilling  to 
accept  it,  and  which  submit  the  question  of  reasonable  time  to 
the  Jury.     , 

.Instructions:  when  fact  may  be  assumed  by:  Building  and  loan 
mortgage.  Where  a  building  and  loan  mortgage  expressly  states 
that  it  is  for  |2,700,  but  recites  that  it  is  given  to  secure  an 
advance  of  |1,500,  it  is  not  error  to  instruct  that  it  is  for  more 

5  than  $1,500,  as  it  does  not  merely  secure  |1,500,  but  also  dues, 
premiums,  etc.,  and  hence  a  second  mortgage  on  the  mortgaged 
property  is  not  a  compliance  with  a  contract  to  give  a  second 
mortgage  subject  only  to  a  first  mortgage  for  $1,500. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Saturday,  February  1,  1902. 

Plaintiff  was  the  owner  of  a  house  and  lot  in  the  city 
of  Dos  Moines.  Defendants,  as  a  firm,  were  engaged  in  the 
real  estate  business  in  said  city.  In  the  fall  of  the  year 
1894,  plaintiff  placed  her  property  in  the  hands  of  defend- 
:ants  for  sale.      On  September  28th,   through   negotiations 

had  by  defendants,  plaintiff  entered  into  a  written 
1  contract  for  tlie  sale  of  said  real  estate  to  M.   H. 

King.     By  the  terms  of  this  contract  she  was  to  re- 
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ceive  from  King  for  said  property  $1,150  in  cash,  a  deed  to 
lots  86  and  87  Washington  Heights,  Des  Moines,  and  King 
was  to  assume  the  sewer  tax  then  due  on  plaintiff's  prop- 
erty. The  matter  was  left  for  completion  with  defendanta. 
Subsequently  King  conveyed  lots  86  and  87  to  his  son,  who 
mortgaged  them  to  a  third  party  for  $540.  In  November 
following,  plaintiff  executed  a  deed  to  her  property,  in  pur- 
suance of  the  contract,  to  M.  H.  King,  and  gave  it  into 
possession  of  defendant  Boyle,  with  the  imderstanding,  as 
claimed  by  plaintiff,  on  the  part  of  all  concerned,  that  the 
gale  was  to  be  completed  on  the  following  terms:  King 
was  to  pay  $960  in  cash,  have  lots  86  and  87  conveyed  to 
plaintiff  subject  to  the  $540  mortgage,  and  secure  plaintiff 
for  $190,  being  the  difference  between  the  cash  payment 
first  agreed  upon  and  the  amount  of  $960,  and  also  against 
the  $540  mortgage  on  lots  86  and  87  by  a  second  mortgage 
on  the  property  sold  by  her  to  King,  subject  to  a  $1,500 
incumbrance,  and  also  by  a  first  mortgage  on  a  grading  out- 
fit owned  by  King.  Notes  were  to  be,  and  were  in  fact, 
given  for  these  sums  so  secured;  one  note  being  for  $190, 
and  the  other  for  $540.  In  January  following,  the  trans- 
action was  completed  by  defendant  firm;  but  instead  of 
plaintiff  getting  a  first  mortgage  on  the  grading  outfit,  and 
a  mortgage  on  the  property  she  sold,  subject  to  an  incum- 
brance of  $1,500,  she  received  a  mortgage  on  lot  101  Wash- 
ington Heights,  of  little  value;  and  the  mortgage  on  the 
property  she  conveyed  was  subject  to  a  prior  mortgage  of 
$2,700.  The  cash  and  papers  were  delivered  to  plaintiff 
on  January  7,  1895.  She  filed  the  mortgage  for  record 
the  next  day.  Within  two  or  three  days  thereafter  she  went 
to  California.  She  did  not  know  the  contents  of  these 
papers  until  some  four  or  five  months  later,  when  they  were 
sent  to  her  in  California.  Plaintiff  remained  in  California, 
and  no  complaint  was  made  by  her  until  tlie  spring  of 
1897,  and  no  claim  set  up  against  defendants  until  this 
suit  was  brought,  which  was  in  the  month  of  September^ 
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1898.  The  action  is  for  damages.  The  answer  avers  that 
plaintiff  had  full  knowledge  of  all  the  facta  of  the  trans- 
action, and  accepted  the  mortgage  and  cash,  and  still  retains 
the  same.  There  was  a  jury  trial,  resulting  in  a  verdict  for 
plaintiff  for  $1,000,  with  interest.  From  the  entry  of 
judgment  thereon,   defendants   appeal. — Reversed. 

Dale  &  Allen  for  appellants. 

Jolin  Newhum  and  C,  C.  Cole  for  appellee. 

Waterman,  J. — ^We  cannot  undertake  to  follow  coun- 
sel for  appellants  in  their  discussion  of  the  case.  Their 
voluminous  argument  treats  the  subject  in  such  detail  that 
we  should  have  to  extend  this  opinion  to  an  undue  length, 
were  we  to  take  up  the  propositions  discussed,  and  give 
attention  to  the  reasons  assigned  and  authorities  cited  in 
support  of  their  various  positions.  Let  us  first  consider 
and  settle  some  general  rules. 

As  no  fraud  is  charged,  plaintiff  has  no  right  of  action 
figainst  defendants,  who  were  her  agents,  if,  as  between  her 
^nd  King,  she  was  bound  by  the  contract  with  him  when 

this   action   was  brought.      In   effect,   this  was   the   , 
2  theory  adopted  by  the  trial  court  in  its  charge.    Now, 

what  were  her  rights,  as  against  King,  when  she 
-discovered  the  consideration  was  not  what  she  had  bargained 
for?  She  could  affirm  or  ratify  what  her  agents  had  done, 
or  she  could  rescind.  To  rescind  the  contract,  she  would 
have  to  return  or  offer  to  return  w-hat  she  had  received  under 
it.  National  Impr,  &  Construction  Co.  v.  Maihen,  103 
Iowa,  118;  Eadie  v.  Aslihaugli,  44  Iowa,  519.  This  tender 
should  be  made  at  the  place  where  the  property  was  re- 
ceived. In  such  a  case  the  tender  must  be  pleaded,  or  an 
offer  of  return  made  in  the  petition,  as  it  is  an  essential 
element  of  plaintiff's  case.  McCorkcll  v.  KarUoff^  90  Iowa, 
545.     There  is  no  allegation  in  the  petition  that  plaintiff 
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ever  sought  to  rescind  the  contract  with  King.  We  have,  then, 
this  situation.     Plaintiff  received  and  still  retains  the  con- 
sideration taken  from  King.     In  this  action   against  her 
agents  who  made  the  contract  with  King,  the  trial 

3  court  instructed  as  follows:     "The  burden  is  upon 
defendant  to  show  by  a  preponderance  of  evidence 

*  *  *  that  plaintiff  received,  accepted,  and  retained  the 
securities  taken  in  her  behalf  for  several  months.''  We  do 
not  think  the  burden  rested  where  this  instruction  places 
it  To  make  her  case  against  defendants,  plaintiff  wa& 
obliged  to  prove  such  facts  as  would  have  enabled  her  to 
rescind  as  against  King.  By  failing  seasonably  to  object 
to  their  acts,  plaintiff  would  relieve  defendants  from  lia- 
bility. Pickett  V.  Pearsons,  17  Vt  470;  Darling  v.  Albert 
(Com.  PI.)  17  N.  Y.  Supp.  358;  Manufacturing  Co.  v. 
StarJcs,  4  Mason,  296  (Fed.  Cas.  No.  11,802)  ;  Menkens  v. 
^Vatson,  27  Mo.  1S3. 

The  language  of  the  charge  which  we  have  now  under 
consideration  is  open  to  further  criticism.  Appellants  may 
justly  complain  of  the  term  "several  months,''  as  here  used. 
While  very  indefinite,  it  signifies  more  than  two  months; 
and  we  are  aware  of  no  rule  that  would  require  the  reten- 
tion of  the  consideration  by  plaintiff  for  that  len^  of  time, 
in  order  to  amoimt  to  a  ratification.  Retention,  with  knowl- 
edge, for  more  than  a  reasonable  time,  is  enough ;  and  it  is 
for  the  jury  to  say  what  time  is  reasonable.     Minne- 

4  ^sota  Linseed   Oil  Co,   v,   Montague,   65    Iowa,   67. 

True  it  is  that  in  defining  the  word  '^acceptance,'' 
in  another  instruction  the  court  says  it  was  plaintiff's  duty 
to  examine  the  securities  she  received  within  a  reasonable 
time,  and,  if  she  was  not  willing  to  accept  them,  it  was  her 
duty  to  return  or  offer  to  return  them.  And  the  jury  are 
told  they  must  determine  what  is  a  reasonable  time  from 
the  evidence.  But  taking  the  whole  charge  together,  the 
jury  may  well  have  understood  that,  while  they  were  to  fix 
what  time  was  reasonable,  they  must  accept  any  period  as 
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being  such^that  was  within  the  limit  of  "several  months." 
In  other  words,  only  a  lapse  of  "several  months"  would 
■exceed  a  reasonable  time. 

II.  The  trial  court  properly  instructed  that  the  mort- 
gage placed  by  King  on  the  premises  received  from  plain- 
tiff was  for  more  than  $1,500,    which    was    the    utmost 

amount,  according  to  plaintiff,  that  the  mortgage 
5  given  her  was  to  be  subject  to.     The  King  mortgage 

expressly  stated  that  it  was  for  the  sum  of  $2,700. 
It  was  made  to  a  building  and  loan  association,  and  recites 
that  it  was  given  for  an  advance  of  $1,500.  Doubtless  the 
Amount  of  $2,700  includes  future  interest,  dues,  and  pre- 
miums; but  this  does  not  make  it  similar,  as  appellant 
■claims,  to  an  ordinary  mortgage,  in  which  interest  to  ma- 
turity is  added  to  the  principal.  Something  more  is  added 
here,  viz.,  dues  and  premiums.  Just  what  these  would 
•amount  to  at  any  particular  date,  we  have  no  means  of 
knowing ;  but  certainly  they  caused  the  amount  due  to  exceed 
■$1,500,  exclusive  of  future  interest 

III.  The  undisputed  evidence  shows  that  McConnell 
was  notj  in  the  transaction  with  King,  an  agent  of  plaintiff, 
and  the  trial  court  properly  so  instructed. 

IV.  A  more  specific  instruction  as  to  the  measure  of 
plaintiff's  damages,  and  announcing  a  different  rule,  should 
have  been  given.    According  to  her  claim,  she  was  to  receive 

as  security  a  mortgage  on  the  property  she  conveyed, 
6  subject  to  a  prior  mortgage  for  $1,500  to  be  made 

by  King,  and  a  first  mortgage  on  the  latter's  grading 
outfit.  She  was  given,  in  fact,  a  mortgage  on  the  prop- 
•erty  she  conveyed,  but  it  was  subject  to  a  prior  incumbrance 
of  $2,700;  and,  instead  of  getting  the  grading  outfit  as 
security,  she  was  given  a  mortgage  on  a  lot  of  little  or  no 
value.  Plaintiff  received  what  she  bargained  for,  except 
as  relates  to  the  security  for  the  notes  of  $540  and  $190; 
being  a  total  of  $730,  with  interest     The  measirre  of  her 
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damages  would  be  the  difference  in  value  of  the  security 
contracted  for  and  that  given, — ^not  exceeding,  however, 
$730. 

Other  than  in  the  particulars  mentioned,  the  record 
discloses  no  error. 

For  the  reasons  pointed  out,  the  judgment  is  beversed. 


Noah  Tuttle,  Appellant,  v.  William  D.  Wood  et  al.         '^^^sss: 

Domicile:  EvmENCE:  Presumption  of  deatK  Evidence  that  a 
person  had  transacted  business  at  a  certain  place  for  two  years 
was  insufficient  to  show,  as  a  mattetr  of  law,  that  a  domicile  hact 

2  been  established,  in  the  absence  of  declarations  of  an  intention 
to  do  so,  or  evidence  of  the  exercise  of  political  rights,  payment 
of  personal  taxes,  or  selection  of  a  place  of  residence  or  busi- 
ness. 

Presumptions:     Marriage.    In  the  absence  of  testimony  to  the  con- 
1    trary  it  is  presumed  that  one  shown  to  be  unmarried  remained 
single. 

Review  on  Appeal:      Failure  to  request  charge  helow,     A  party 

3  cannot  object  on  appeal  to  an  instruction  as  abstract  and  not 
especially  applied  to  the  evidence,  when  no  more  explicit  in- 
struction was  requested. 

Failure  to  make  timely  objection  to  testimony.  Where  evidence 
was  admitted  without  objection,  the  overruling  of  a  subsequent 

4  motion  to  strilie  out  was  not  error. 

Showing  purpose  of  offered  testimony.  Where  it  is  not  apparent 
from  a  question  or  from  statement  of  counsel  what  was  pr<^ 

5  posed  to  be  proven  thereby,  error  cannot  be  predicated  on  a 
rule  excluding  such  question. 

Appeal  from  Wayne  District  Court. — Hon.  W.  H.  Ted- 
FOED,  Judge. 

Saturday,  February  1,  1902. 

Plaintiff  began  an  action  against    Wm.    D.    Wood 
July  5tli,  1899,  and  caused  certain  land  devised  to  him  hy 
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his  father,  Jeremiah  Wood,  to  be  attached.  The  inter- 
veners, children  and  grandchildren,  as  residuary  legatees 
under  the  will,  filed  a  petition  of  intervention,  alleging  that 
said  William,  an  unmarried  man,  left  his  home  about  15 
years  previous,  and  had  not  been  heard  from  for  more  than 
7  years  prior  to  the  death  of  his  father.  The  issue  tried 
was  whether  William  died  before  the  testator.  The  jury 
found  he  did,  the  court  dissolved  the  attachment  levy,  and 
plaintiff  appeals. — Affirmed. 

E.  (7-  Posion  for  appellant. 

Miles  &  Steele  for  appellees. 

Ladd,  C.  J. — The  testator,  Jeremiah  Wood,  died  in 
August,  1898;  and,  of  course,  if  his  son  Wm.  D.  departed 
life  before  that  time,  he  did  not  take  the  land  attached 

imder  the  will  or  as  heir.  Unmarried  when  he  left 
1  home  in  1878  or  1879,  and  when  last  heard  from, 

that  status  will,  in  the  absence  of  any  showing  to  the 
contrary,  be  presumed  to  have  continued.  Xo  direct  evi- 
dence of  his  demise  was  introduced.  The  interveners  relied 
solely  upon  the  presumption  of  death  arising  from  absence 
from  home  without  intelligence  concerning  him  for  a 
period  of  more  than  seven  years.  Sherod  v,  Ewell,  104 
Iowa,  253;  Burr  v,  Sim,  4  Whart.  150  (33  Am.  Dec.  50). 
Tlieir  evidence  tended  to  show  that  they  had  heard  from 
him  frequetly  after  he  left  his  home  in  Wayne  county  until 
1887.  During  this  period  he  had  written  from  Montana, 
Idaho,  Oregon,  and  Mexico,  and  the  last  letter  came  from 
a  liospital  in  San  Francisco,  Gal.  He  had  been  afflicted  since 
boyhood  with  what  is  commonly  known  as  a  "white  swelling," 
for  which  he  had  imdergone  several  operations,  was  addicted 
to  the  use  of  intoxicating  liquors,  and  was  not  sti:ong  physi- 
cally. This  was  met  by  proof  that  William  was  involved 
financially  when  he  left  home,   and  the  testimony  of  one 
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Blagg  that  he  had  seen  a  man  at  Central  City,  Xeb.,  six- 
years  previous,  who  had  declared  he  was  not  a  son  of  Jere- 
miali  Wood,  but  whom  the  witness,  who  had  known  Wil- 
liam prior  to  his  departure,  finally  concluded  was  that  per- 
son, though  larger  and  younger  than  described  at  the  trial. 
It  appeared  that  William  had  dealt  in  stock  during  the  first 
two  years  after  he  left  Iowa,  at  Helena:  that  he  sometimes 
drove  cattle  and  horses  to  Idaho  for  sale,  and  was  for  a 

few  months  .employed  on  a  ranch  near  Helena.  The 
2  appellant  insists  that  he  had  established  a  domicile 

in  Montana,  and  absence  therefrom,  rather  than 
from  his  Iowa  home,  should  be  considered  in  passing  upon 
the  probability  of  his  death.  It  is  to  be  noted  that  all 
the  indicia  ordinarily  resorted  to  in  order  to  prove  domicile 
were  wanting,  to-wit,  declarations  to  that  effect,  the  exer- 
cise of  political  rights,  payment  of  personal  taxes,  a  place 
of  residence  or  of  business,  etc.  At  most,  this  was  a  ques- 
tion for  the  jurors ;  and  they  were  told,  if  they  found  "from 
the  evidence  that  said  Wm.  D.  Wood  had  any  fixod  and 
permanent  home  after  he  left  his  father's  home  in  this 
countj%  then  the  absence  of  seven  years,  before  defined, 
must  have  been  from  such  permanent  and  fixed  residence. 
But  if  you  find  that  the  said  Wm.  J),  Wood  lind  no  perma- 
nent and  fixed  home  elsewhere  than  in  Wayne  county  that 
would  be  strictly  termed  a  ^permanent  home,'  or  if  you  find 
from  the  evidence  that  he  traveled  from  place  to  place,  re- 
maining at  no  one  place  long  enough  to  make  a  permanent 
home,  then  you  will  confine  yourself  to  his  absence  from 
his  home  here  in  Wayne  county,  as  before  defined  to  you 
in  these  instructions.''  That  this  instruction  is  correct,  in 
the  abstract  cannot  be  questioned.  A  domicile  once  acquired 
is  ])resumed  to  continue  until  shown  to  liave  been  changed. 
"To  constitute  the  new  domicile  two  things  are  indispens- 
iible  :  First,  residence  in  the  new  locality;  and,  second, 
the  intention  to  remain  there.  The  change  cannot  be  made 
except  fado  et  animo.     Both  are  alike  necossary.     Either 
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without  the  other  is  insufficient  Mere  absence  from  a  fixed 
home,  however  long  continued,  cannot  work  the  change. 
There  must  be  the  animus  to  change  the  prior  domicile  for 
another.  Until  the  new  one  is  acquired,  the  old  one 
remains.''  Mitchell  v.  U.  8.,  21  WalL  350  (22  L.  Ed 
584).  See,  also,  Botna  Valley  State  Batik  v.  Silver  City 
Bank,  87  Iowa,  479;  Moffett  v.  Hill,  131  111.  239  (22  K 
E.  Hep.  821) ;  Bangs  v.  Inhabitants  of  Brewster, 

3  111  Mass.  382.     But  it  is  said  the  law  should  have 
been  especially  applied  to  the  evidence  adduced.    A 

sufficient  answer  is  that,  had  plaintiff  desired  a  more  ex- 
plicit instruction,  he  should  have  requested  it.  The  same 
is  true  of  his  complaint  of  the  failure  to  direct  particular 
attention  to  evidence  which  might  have  been  considered 
as  tending  to  rebut  the  presumption  of  death.  It  is  to  be 
said,  however,  that  the  facts  were  not  complicated,  and  it 
is  doubtful  whether  the  jury  would  have  been  aided  by  a 
more  particular  reference  to  the  evidence  in  the  charge. 

II.  Isaac  Wood  was  asked  "what  the  letters  contained 
you  received  in  1887?"     To  this  plaintiff  objected  as  not 
the  best  evidence,  but  there  was  no  ruling.     The  next  ques- 
tion was,  "You  say  you  received  some  letters  from 

4  him  V^    To  this  no  objection  was  interposed,  but  the 
court  declared  the  evidence  competent,  saying:     "It 

does  not  go  in  to  prove  the  contents  of  the  letter,  or  for 
any  purpose  except  to  show  wlietlier  he  was  dead.'"* 
So  that  the  admissibility  of  the  evidence  of  the  contents  of 
the  letters  was  not  passed  on,  but  it  was  afterwards  received 
without  objection.  Some  time  after  Robert  Wood  had 
detailed  what  certain  letters  contained,  the  plaintiflf  moved 
that  such  evidence  be  striken  from  the  record;  but  a  party 
cannot  sit  by  and  allow  testimony  to  be  given,  and  then, 
if  unsatisfactory,  ask  to  have  it  stricken.  State  v,  Marshall, 
105  Iowa,  38. 

III.  The  plaintiff  was  asked  if  he  had  a  conversation: 
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with  Jeremiah  Wood,  five  or  six  years  before  his  death,  as 
to  where  William  was.  On  objection,  the  answer  was  ex- 
cluded. Nothing  contained  in  the  question  or  state- 
5  ment  of  counsel  indicated  what  was  proposed  to  be 

proven,  and  for  this  reason,  if  for  no  other,  error  can- 
not be  predicated  on  the  ruling.  Notwithstanding  adverse  rul- 
ings in  the  first  instance,  Isaac  Wood  was  allowed  to  state 
the  financial  condition  of  William  when  he  departed  from 
home;  and  Blagg  to  give  his  opinion  of  the  identity  of 
the  person  he  met  at  Central  City,  Neb.,  as  William. 

Some  other  matters,  too  often  decided  to  require  any 
further  attention,  are  discussed. 

The  record  is  without  reversible  error,  and  the  judg- 
ment  is   AFFIRMED. 


r.  E.  Brown,  Appellee,  v.  The  City  of  Webster  City,      {42    733^ 

Appellant. 

street  Commissioners:  agents  op  municipal  corporations.  Under 
a  city  ordinance  providing  that  "it  shall  he  the  duty  of  the 
street  commissioner  to  superintend  all  improvements  upon  the 

1  streets,"  and  that  in  the  discharge  of  such  duty  he  shall  be 
under  the  direction  of  the  city  council,  etc.,  as  to  time  and 
place  of  expending  work,  the  street  commissioner  is  an  agent 

3  of  the  city,  and  in  doing  the  work  is  acting  within  the  scope 
of  his  authority,  so  that  if  he  exceeds  it  the  city  may  by  adop- 
tion be  bound  by  his  acts. 

"Ratification  by  city:  Court  and  jury.  In  an  action  against  a 
city  for  excavating  the  street  without  following  the  statute 

1  as  to  the  establishment  of  grades,  plaintiff's  evidence  showed, 
not  only  that  the  street  commissioner  did  the  work  according 
to  a  grade  fixed  by  a  surveyor  employed  by  th^  city  and  under 

3  the  direction  of  the  chairman  of  the  committee  on  streets,  but 
that  the  city  paid  the  commissioner,  the  surveyor  and  others 
during  the  work;  that  the  street  commissioner  made  monthly 

5    reports  to  the  council;  and  that  grade  stakes  were  set  with  thp 

aid  of  the  chairman  and  other  members  of  the  street  committee 

and  of  the  council,  and  that  nearly  all  the  members  of  the 

'6    council  saw  the  work  while  it  was  being  done.    Held^  sufficient 
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to  eercablish  defendant's  connection  with  the  wrong  donje,  as  a 
matter  of  law,  notwithstanding  its  evidence  that  the  acts  were 
done  in  the  first  instance  without  express  authority. 

Joint  Tort:     liabibitt  for  damages.    All  who  contribute  to  a  tort, 
whether  present  or  absent  at  the  doing  of  the  act,  are  i>erson- 
2    ally  liable  to  the  person  injured  for  the  entire  damage. 

AoBEEiNO  TO  TRESPASS.    Where  a  trespass  is  done  ostensibly  for  the 
benefit   of    another,    and    that    other    subsequently    agrees    to* 
2    the  act,  his  subsequent  agreement  has  the  same  effect  to  ren- 
der him  liable  as  though  he  had  originally  commanded  it. 

Approval  of  tort:  When  ratification.  Though,  as  a  rule,  a  ratifi- 
cation of  a  tort,  to  make  a  principal  liable,  must  be  with  knowl- 
edge of  all  the  facts  or  with  the  purpose  on  the  part  of  the 
2  principal  to  take  the  consequences  on  himself  without  inquiry, 
where  the  wrongful  act  is  simply  in  excess  of  authority  mere 
approval  of  the  wrong  is  generally  sufficient. 

Evidence:     records  of  city  council:     Best  evidence.    The  records 
of  the  city  council  are  not  the  only  evidence  of  Its  acts,  and 
4    where  no   record    is  kept   the   next   best  evidence   is   admis- 
sible. 

Of  damage  by  excavating.     In  an  action  against  a  city  for  exca- 
vating a  street  without  following  the  statute  as  to  the  estab- 
7    lishment  of  grades,  evidence  as  to  the  damage  caused  by  the 
excavation,  to  trees,  shrubbery,  grass,  and  to  a  well  on  plain-^ 
tiff's  premises,  was  properly  admitted. 

Appeal  from  Hamilton  District  Court. — Hon.  J.  K.  Wiiit- 
AKER,  Judge. 

Saturday,  February  1,  1902. 

Action  at  law  to  recover  damages  for  excavating  a 
street  in  front  of  plaintiff's  premises,  without  followinir  the 
statute  with  reference  to  the  establishment  of  grades.  Trial 
to  a  jury.  Verdict  and  judgment  for  plaintiff,  and  defend- 
ant appeals. — Affirmed. 

J.  II.  Bichard  and  ^Vesley  Martin  for  appellant. 

T>.  C.  Chase  for  appellee. 
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Deemek,  J. — ^All  the  controlling  questions  involved  in 
this  appeal,  save  one,  were  decided  adversely  to  appellant  in 
Richardson  v.  City  of  Webster  City,  111  Iowa,  427,  and 
Milliard  v.  City  of  Webster  City,  113  Iowa,  220,  to  which 
cases  reference  is  made  for  a  statement  of  the  esseptial  facts. 
The  one  question  which  it  is  claimed  was  not  disposed  of, 
relates  to  an  instruction  given  by  the  court  on  the  trial  of 
this  case  to  the  effect  that  the  evidence  conclusively  estab- 
lished defendant's  connection  with  the  wrong  done  and  its 
liability  for  any  damages  which  might  be  proved.  The  same 
instruction  was  given  in  the  Milliard  Case,  but  it  is  con- 
tended on  this  appeal  that  no  issue  was  made  in  that  case 
regarding  defendant's  connection  with  the  wTong,  and  no 
evidence  introduced  by  it  tending  to  show  that  the  work 
was  done  without  its  direction  or  knowledge.  The  record 
does  not  justify  the  first  of  these  contentions.  In  the 
Milliard  Case,  the  question  of  defendant's  responsibility 
was  in  issue. 

Regarding  the  testimony,  it  is  enough  to  say  that  each 
side  added  something  on  this  trial  additional  to  the  facts 
shown  in  the  Milliard  Case  relating  to  this  issue.  Plain- 
tiff adduced  evidence  to  show  not  only  that  the  street 
1  commissoner  did  the  work  according  to  a  grade  fixed 

by  a  surveyor  employed  by  the  city  and  under  the 
directions  of  the  chairman  of  the  committee  on  streets  and 
alleys,  but  that  tlie  city  paid  the  commissioner,  the  sur- 
veyor, and  others  at  regular  intervals  during  the  progress 
of  the  work  for  the  labor  performed  by  them;  that  the 
street  commissioner  made  detailed  monthly  reports  of  the 
work  to  the  city  council,  and  that  grade  stakes  were  set  by 
the  surveyor,  with  tlie  aid  of  the  chairman  and  other  mem- 
bers of  the  street  and  alley  committee  and  other  members 
of  the  city  council ;  and  tha.t  nearly  all  the  members  of  the 
council  saw  the  work  as  it  was  being  done,   and  made  no 
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objection  thereto.  True,  defendant  offered  evidence  to  show 
that  it  passed  no  resolution  or  ordinance  authorizing  or 
directing  the  work  to  be  done;  that  the  engineer  had  no 
authority  to  set  grade  stakes,  but  made  his  survey  for  the 
purpose  of  estciblishing  a  sewer  system,  and  filed  his  report 
vsdth  reference  thereto;  that  he  was  not  regularly  em- 
ployed by  the  city  council  for  the  purpose  of  establishing 
a  grade,  and  that  what  he  did  in  this  connection  was  under 
the  direction  of  the  chairman  of  the  street  and  alley  com- 
mittee alone;  that  this  chairman  had  no  authority  to  estab- 
lish grade  lines  or  to  grade  streets,  and  that  the  street  com- 
missioner had  no  such  authority.  Of  course,  the  city  should 
not  be  made  liable  unless  it  is  shown  that  it  in  some  manner 
counseled  or  authorized  the  work,  or  ratified  it  after  it  was 
done.  But  it  must  be  remembered  that  this  is  an  action 
sounding  in  tort,  and  that  the  degree  of  proof  required  is 
not  as  great  ag  if  the  city  were  sought  to  be  held  on 

2  contract.     All  who  contribute  to  a  tort,  whether  per- 
sonally present  or  absent  at  the  doing  of  (lie  act,  are 

personally  liable  to  the  person  injured  for  the  entire  dam- 
age, and  if  a  trespass  is  done  ostensibly  for  the  benefit  of 
another,  and  to  his  use,  and  that  other  agrees  to  the  act, 
his  subsequent  agreement  has  the  same  effect  as  if  he  had 
originally  commanded  it.  The  mere  approval  of  a  wrong 
d -no  l)y  ( 110^8  agoiit  in  excess  of  his  authority  is  often  equiva- 
jent  to  express  authorization.  As  a  rule,  ratification  must  be 
with  knowledge  of  all  the  facts,  or  with  the  purpose  on 
the  part  of  him  who  is  sought  to  be  held  to  take  the  conse- 
quei'C(v;  upon  himself  without  inquiry.  But,  where  an  act  is 
simply  in  excess  of  authority,  mere  approval  of  the  wrong 
is  generally  held  sufficient.  These  rules  are  elementary, 
and  are  fully  sustained  by  Cooley  on  Torts  (pages 

3  145-149).     In  applying  them  to  the  instant  case, 
it  must  be  remembered  that  the  city  coimcil  has  the 

care,  supervision,  and  control  of  all  streets,  and  that  it  is 
made  its  duty  to  keep  the  same  oy)en  and  free  from  nuis- 
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ances  (Code,  section  753)  ;  that  it  has  power  to  provide  for 
the  grading  of  streets  (Code,  section  782)  ;  and  that  it  has 
power  to  abate  nuisances  (Code,  section  696).  It  should 
fiirth^^r  be  borne  in  mind  that  the  street  commissioner  is 
appointed  by  the  city  council,  and  as  its  agent  has  such 
power,  and  is  required  to  perform  such  duties,  as  are  pre- 
scribed by  law  or  ordinance.  The  ordinance  of  defendant 
city  provides  that  "it  shall  be  the  duty  of  tlie  street  com- 
missioner to  superintend  all  improvements  upon  the  streets, 
alleys  and  public  grounds  within  the  city ;  and  in  discharge 
of  said  duty  he  shall  be  under  the  directions  of  the  city 
council  or  the  committee  of  streets  and  alleys,  as  to  time 
and  place  of  expending  work  on  streets  and  alleys."  He  is 
thereby  made  an  agent  of  the  city,  and  in  doing  work  the 
city  is  authorized  to  perform  presumptively  does  so  with 
authority.  In  other  words,  such  work  is  within  the  scope  of 
his  employment,  and  if  he  exceeds  his  authority  the  city 
may  by  adoption  be  bound  by  his  acts.  Generally  speaking, 
the  acts  of  a  city  council  can  only  be  shown  by  its  records, 
ordinances,  and  resolutions.  But  these  are  not  conclusive, 
nor  are  they  the  only  evidence  of  what  is  done.  If  this 
were  not  so,  the  city  might  escape  liability  simply 

4  through  failure  to  make  a  record.     As  to  third  per- 
sons, its  records  are  by  no  means  controlling.     The' 

primary  question  is,  what  did  it  do?     Ordinarily,  the  rec- 
ords are  the  "mind  and  memory''  of  a  corporate  body,  but 
if  there  be  no  record,  we  go  to  the  next  best  evidence.     The 
work  done  by  the  street  commissioner  in  this  case 

5  was  within  the  apparent  scope  of  his  authority,  and 
was  done  ostensibly  for  the  benefit  of  the  city  and 

by  its  direction,  and  not  for  his  individual  pleasure  or  profit, 
or  because  of  independent  statutory  or  municipal  authority, 
as  in  Goddard  v.  Inhabitants  of  Ilarpswell,  84  Me.  499 
(24  Atl.  Kep.  958,  30  Am.  St.  Eep.  373).  There  the 
highway  surveyor  was  a  public  ofiicer  charged  by  law  wdth 
the  duty  of  doing  the  work  performed  by  him,  independ- 
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ent  of  any  action  on  the  part  of  the  city.  In  this  case 
the  work  was  done  with  the  knowledge  of  the  chairman  of 
the  street  and  alley  committee,  whose  knowledge  in  this 
respect  is  in  all  cases  imputed  to  the  city.  It  was  done 
after  a  survey  was  made  under  the  directions  of  this  chair- 
man, so  that  it  is  clear  the  city  had  full  and  explicit  knowl- 
edge of  what  was  being  done  in  its  behalf.  With  this 
knowledge,  it  approved  the  act  by  paying  the  bills  therfor, 
by  assimiing  the  benefits  derived  therefrom,  and  by  adopting 
the  reports  made  by  the  street  conmiissioner  showings:  the 
condition  of  the  work.  These  facts  are  all  undisputed,  and 
the  question,  reduced  to  its  last  analysis,  in  this: 
6  Assuming  all  these  facts  to  be  true,  does  the  fact 

f  that  the  acts  were  done  \vithout  express  authority 
make  such  a  conflict  in  the  evidence  as  to  require  the  court 
to  submit  to  the  jury  the  question  of  defendant's  liability? 
We  think  not  Under  the  undisputed  evidence,  the  street 
commissioner  was  assuming  to  act  for  the  city,  and  the  city 
unquestionably  approved  of  what  he  did  by  paying  tlie  bills 
for  the  work,  and  by  accepting  his  reports  showing  what 
was  done.  These  acts  of  adoption  w^re  made  of  record  in 
so  far  as  any  record  could  properly  be  made  thereof.  But, 
if  this  were  not  so,  we  think  adoption  and  approval  may  be 
shown  by  facts  not  made  of  record.  If  the  chairman  of 
the  street  and  alley  committee  is  chargeable  with  notice 
of  what  he  sees  is  being  done  on  the  street,  as  it  must  be 
conceded  he  is,  then  the  city  is  required  to  act  on  this  notice 
or  be  bound  by  the  consequences  resulting  from  inaction. 
Surely,  a  formal  meeting  of  the  street  and  alley  committee, 
or  of  the  city  coimcil,  is  not  needed  to  chai*ge  defendant 
with  notice  of  what  is  l>eing  done  on  the  streets,  nor  can 
defendant  escape  liability,  through  failure  to  call  a  formal 
meeting  of  the  proper  governing  body.  With  this  record 
Ix^fore  it,  we  think  the  trial  court  did  not  err  in  assuming 
that  defendant  was  responsible  for  the  damage,  if  any  was 
done.     Our  conclusions  find  support  in  ^S^aldroii  v.  Haver- 
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hill  143  Mass.  582  (10  K  E.  Kep  481)  ;  Woodcock  v.  City 
of  Calais,  66  Me.  234;  Platter  v.  City  of  Seymour,  86 
Ind.  323 ;  City  of  Chicago  v.  Chicago  &  W.  I.  R  Co.,  105 
lU.  73. 

Testimony  was  admitted,  over  defendant's  objections, 
tending  to  show  the  effect  of  the  excavation  on  trees  and 
shrubbery  on  plaintiff's  lot,  and  on  a  well  located  thereon, 
and  the  court  instructed  thp^t  these  matters,  together 
7  with  the  effect  on  plaintiff's  means  of  ingress  and 

egress  to  his  said  lot,  might  be  considered  in  deter- 
mining whether  or  not  plaintiff's  lot  was  injured.  Testi- 
mony as  to  the  effect  of  the  cut  on  trees  growing  on  the 
opposite  side  of  the  street  from  plaintiff's  premises,  and 
which  afforded  shade  for  his  yard,  was  brought  out  by  defend- 
ant on  cross-examination  of  plaintiff,  and,  while  plaintiff  said 
that  in  his  estimate  of  damages  he  took  these  into  account, 
defendant  did  not  move  to  strike  out  his  evidence,  or  in 
any  other  manner  bring  this  to  the  attention  of  the  trial 
court,  that  it  might  rule  thereon. 

The  evidence  as  to  damage  to  trees,  to  shrubbery,  and 
to  grass,  and  to  the  well,  was  all  competent  and  relevant  to 
the  issues  made  by  the  pleadings,  and  there  was  no  error 
in  admitting  it,  or  in  the  giving  of  the  instruction  with 
reference  thereto.  Milliard  v.  City  of  ^yehster  City, 
supra. 

There  is  no  error,  and  the  judgment  is  affirmed. 


Mary  A.  Kohl^  Appellant,  v.  Fraxk  W.  Frederick  et  al. 

Ante  Nuptial  Contract:  construction:  Dower  and  inheritance. 
An  antenuptial  oral  contract,  properly  evidenced  by  a  written 
contract,  executed  after  marriage,  recited  that  in  the  case  of 
the  death  of  either  of  the  parties  the  survivor  should  not  inherit 
any  claim,  right  or  interest  in  the  estate  of  the  deceased.  Both 
1  parties  had  living  children  by  former  marriages  at  the  time 
of  the  execution   of  the  contract.     The   uncontradicted  testi- 
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mony  of  the  notary  executing  the  Instrument  showed  that  he 
was  requested  hy  both  parties  to  draw  a  contract  which  would 
show  that  each  of  the  parties  before  marriage  had  released 
3  all  claim  or  right  of  every  kind  in  the  estate  of  the  other. 
Heldf  that  the  contract  not  only  excluded  the  wife  from  taking 
any  interest  as  heir  in  the  estate  of  the  husband,  but  also  ex- 
cluded her  from  taking  a  dower  interest  therein,  as  a  strict 
construction  of  the  word  "inherit"  would  render  the  contract 
.  inoperative. 

Technical  terms:     Parol  variance.    Where  a  contract  is  drawn  by 

a  layman,  and  a  strict  technical  construction  of  the  word  used 

2    therein  would  render  the  contract  inoperative,  parol  evidence 

is  admissible  to  show  that  the  word  was  used  In  a  different 

sense,  or  that  it  has  a  popular  meaning. 

Appeal  from  Linn  District  Court, — Hon.  W.  X.  Treicu- 

LER,  Judge. 

Saturday,  February  1,  1902. 

Action  in  equity  to  establish  and  have  set  aside  to  her 
the  plaintiff's  distributive  share  of  her  deceased  husband's 
estate.  Judgment  for  the  defendants,  from  which  the  plain- 
tiff appeals. — Affirmed. 

Jamison  &  Smyth  for  appellant 

Farher,  &  Johnson  and  Hubbard,  Dawley  &  Wheeler 
for  appellees. 

SiiERWiN,   J. — The   plaintiff   and   William   Frederick 
were  married  July  3,  1884.     They  had  both  been  married 
before,  and  both  then  had  children  living.     After  their  mar- 
riage they  signed  a  written  memorandum,  the  ma- 
1  terial  part  of  which  is  as  follows.     "Whereas  on  the 

third  day  of  July,  A.  D.  1884,  we,  William  Fred- 
erick and  Mary  A.  Huffer,  of  the  county  of  Linn  and  state 
of  Iowa,  were  joined  in  solemn  wedlock  as  man  and  wife, 
and  each  of  us  having  estates  in  our  own  right,  and  also 
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lawful  Leirs  at  law :  Now  therefore  we,  William  Frederick 
and  Mary  A.  Frederick,  formeriy  Mary  A.  Huflfer,  have 
agreed  before  marriage,  and  do  now  agree,  that  in  consid- 
eration thereof,  that  in  case  of  the  death  of  either  of  us 
the  parties  herein  named  should  not  inherit  any  claim,  right, 
tor  interest  in  or  to  any  estate  of  the  other."  The  plaintiff 
in  this  action  seeks  to  have  her  distributive  share  of  her 
husband^s  estate  under  the  statute  set  aside  to  her.  The 
defendants  plead  an  antenuptial  oral  agreement  evidenced 
by  the  written  memorandum  set  out  above  as  a  bar  to  the 
plaintiff's  claim.  That  an  antenuptial  oral  agreement  as  to 
property  rights  may  after  marriage  be  evidenced  by  a  writ- 
ten memorandum,  which  is  competent  as  between  the  parties, 
is  practically  conceded  by  the  appellant,  and  is  well  settled 
by  the  authorities.  Browne,  Statutes  Frauds  (5th  Ed.) 
section  224;  Claypool  v,  Jaqua,  135  Ind.  Sup.  499  (35  N". 
E.  Kep.  285)  ;  Buffingion  v,  Buffington,  151  Ind.  Sup.  200 
(51  N".  E.  Eep.  328).  It  is  urged,  however,  that  the  word 
^'inherit''  used  therein  must  be  given  its  strict  technical 
meaning  and  that  when  so  construed  the  memorandum 
itself  does  not  show  a  contract  affecting  the  plaintiff's  right 
under  the  statute,  and  that  it  is  not  competent  to  show  by 
parol  evidence  the  meaning  given  the  word  by  the  parties 
themselves.  The  memorandum  wa«i  not  drawn  by  a  lawyer ; 
it  was  drawn  by  a  notary  public,  and  at  the  instance  of  both 
parties,  and  was  signed  by  both  of  them  i«i  his  presence. 
On  the  trial  he  testified,  without  contradiction  by  the  plain- 
tiff or  by  any  one  else,  that  he  was  requested  by  both  par- 
ties to  draw  an  instrument  which  would  show  that  they  had 
both  before  marriage  orally  relinquished  all  claim  or  right 
of  any  kind  to  the  estate  of  the  other  following  their  mar- 
riage. The  intention  of  the  parties  to  a  contract  is  of 
course  always  to  be  sought,  and  if  the  language  used,  though 
technical,  is  applicable  to  the  then  condition  of  the  parties, 
so  that  by  giving  it  its  technical  meaning  tlie  contract  may 
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be  given  force,  parol  evidence  cannot  be  received  to  show 
a  different  intention    on    the    part    of    the    makers 

2  thereof.  But  where,  by  giving  a  word  its  strict  tedi- 
ical  legal  meaning,  a  contract  will  be  rendered  en- 
tirely meaningless,  it  is  competent  to  show  by  parol  the  sense 
in  which  it  was  used,  if  it  is  used  by  laymen  in  a  different 
sense,  or  has  a  popular  or  common  meaning,  if  by  doing  so 
the  contract  may  be  given  force  and  effect.  Stephen  Digest 
Evidence,  168;  Greenleaf,  Evidence  (13th  Ed.)  section 
295,  and  note  1 ;  Ditson  v,  Ditson,  85  Iowa,  276 ;  Pitkin 
V.  Feet,  87  Iowa,  268;  llamill  &  Co,  v.  Woods,  04  Iowa, 
246;  Mann  v,  Taylor,  78  Iowa,  355;  Barrett  v.  Insurance 

Co,,  99  Iowa,  637.     In  this  case  both  parties    had 

3  property    and    children.     The    plaintiff    could    ac- 
quire no  right  of  inheritance  after  marriage,  for  her 

right  to  a  share  of  his  property  was  that  of  a  wife  only.  To 
construe  the  word  "inherit"  strictly,  will  deprive  the  con- 
tract of  all  force,  and  leave  it  a  mere  nullity,  while  to  say 
that  it  was  intended  by  the  parties  to  mean  "take"  or  "have" 
makes — what  they  certainly  intended — a  valid  contract. 
The  evidence  of  this  intention  is  overwhelming.  This  con- 
clusion is  not  in  conflict  with  the  rule  announced  in  Watt  v. 
Cranberry  Co.,  63  Iowa,  730 ;  Vaughn  v.  Smith,  58  Iowa, 
553.  In  Elwell  v.  Walker,  52  Iowa,  256,  the  rights  of  cred- 
itors were  involved,  and  the  holding  was  based  thereon. 
With  this  view  of  the  antenuptial  contract  it  is  unnecessary 
to  consider  the  question  whether  there  was  an  election  by  the 
plaintiff  to  take  under  the  will. 
The  judgment  is  affirmed. 


JJ5    52o|    -^^^  Williams,  Appellant,  v.  Evan  D.  Williams  et  al. 


Substitute  After  Demurrer:      demukrer:     Motion  to  strike.    Where 

a  demurrer  to  plaintiff's  petition  Is  sustained,  with  leave  to 

1    amend,  and  instead  of  amending  he  flies  a  substituted  petition, 

setting  up  a   different  cause  of   action,   and   asking  different 


Digitized  by 


Google 


Feb.  1902]  Williams  v.  Williams.  521 

relief  from  that  previously  asked,  the  question  of  his  right  to 

2  file  such  substituted  petition  cannot  he  raised  by  demurrer 
thereto,  but  should  be  by  motion  to  strike  out. 

Superseded  pleadings:     Demurrer.    A  demurrer  to  plaintiff's  peti- 
tion was  sustained,  with  leave  to  amend.     He  amended,  and 
1    again  a   demurrer  was  sustained,,  with   leave  to  amend.     He 
then  filed  a  substituted  petition,  stating  a  different  cause  of 
action.    Defendant  then  demurred  to  the  driginal  petition  and 

3  its  several  amendments  and  substitution  therefor.  Held,  that 
the  demurrer  should  have  been  overruled,  since  it  asked  for 
a  consideration  not  only  of  the  substituted  petition,  but  of  the 
original  and  amended  petitions  which  were  superseded  thereby. 

Same,    In  considering  a  demurrer  to  a  substituted  petition,  it  is 

4  error  for  the  court  to  consider  the  original  petitiori  and  an 
amended  petition,  to  each  of  which  a  demurrer  has  been  sus- 
tained. 

Appeal:     assignments  of  erbor:     On  ruling  on  demurrer.    Where 
a   demurrer    consists    simply    of    the    general    statement   that 

5  plaintiff's  pleading  did  not  state  facts  entitling  him  to  the 
relief  demanded,  an  assi^ment  that  the  court  erred  in  sus- 
taining the  demurrer  was  sufficient. 

Substitution  for  deceased  party:     Abatement.     Under  Code,  sec- 
tion 4150,  providing  that  the  death  of  a  party  does  not  cause 

6  the  proceedings  in  an  action  to  abate,  the  court  may  determine 
an  appeal  after  a  party  has  died,  and  before  a  substitution  has 
been  made. 

Appeal  from  Mahaska  District  Court, — Hon.  A.  K.  Dewey, 

Judge. 

Saturday,  February  1,  1902. 

Action  by  the  widow  of  Watkin  Williams,  deceased,  for 
admeasurement  of  her  dower  interest  out  of  real  property  of 
deceased.  Demurrer  to  plaintiff's  substituted  petition  sus- 
tained, and  judgment  thereon  rendered  for  defendants,  from 
which  judgment  plaintiff  appeals. — Reversed, 

Willard  Carver  for  appellant. 

Geo.  //.  Woodson,  B,  W,  Preston  and  Daniel  Davis 
for  appellees. 
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McClain,  J. — ^A  demurrer  was  sustained  to  plaintiflPs 
original  petition,  and  leave  was  given  to   amend.      After 
amendment  a  demurrer  was  again  sustained  to  the  petition 
<is  amended,  and  plaintiff  was  again  given  leave  to 
1  amend.     Thereafter  plaintiff   filed    a    pleading    de- 

nominated an  "amended  and  substituted  petition" 
setting  out  a  different  cause  of  action  and  asking  different 
relief  from  that  stated  in  her  previous  pleadings.  Defend- 
ant then  demurred  "to  the  original  petition  of  the  plain- 
tiff, and  the  several  amendments  and  substitution  thereof, 
for  the  following  reason :  That  the  facts  stated  therein  do 
not  entitle  the  plaintiff  to  the  relief  demanded."  This  de- 
murrer was  sustained,  and  judgment  was  entered  against  the 
plaintiff  for  costs.  The  judgment  entry  recites  that,  the  de- 
murrer ruled  on  "being  the  third  demurrer  sustained, 
plaintiff's  action  is  dismissed.'^ 

In  the  first  place,  it  is  contrary  to  the  practice  in  this 
state  to  render  final  judgment  as  the  result  of  a  ruling  sus- 
taining a  demurrer,  without  any  election  on  the  part  of  the 
party  whose  pleading  is  held  insuflScient  to  stand  on  such 
pleading.  The  theory  of  the  court  seems  to  have  been  that, 
in  view  of  the  previous  opportunities  for  amendment,  it 
would  have  been  proper  to  refuse  leave  to  amend,  and  there- 
fore that  judgment  against  plaintiff  could  properly  be  en- 
tered. The  correctness  of  this  view  is  not  specifically  ar- 
gued, and  we  do  not  make  any  ruling  thereon;  but,  as  the 
question  confronts  us  in  the  record,  we  do  not  feel  at  lib- 
erty to  pass  it  without  some  reference.  In  general,  judg- 
ment goes  against  the  party  whose  pleading  is  held  insuffi- 
cient on  demurrer  only  when  he  elects  to  stand  on  his 
pleading,  or  when,  having  asked  leave  to  amend,  he  is  in 
default  for  not  doing  so.  See  Code,  section  3788,  and  notes 
to  section  3565.  The  leave  granted  after  the  sustaining  of 
the  second  demurrer  was  to  amend.  Plaintiff,  instead  of 
amending,  filed  a  substituted  petition.  Whether,  under 
leave  to  amend,  plaintiff  had  the  absolute  right  to  file  a  sub- 
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stituted  pleading  setting  up   a  different    cause    of    action, 
we  need  not  determine.     That  question  could  have 

2  been  raised  by  motion  to  strike  the  substituted  peti- 
tion, and  could  only  be  raised  in  that  way.  The  objec- 
tion could  not  be  considered  in  ruling  on  a  demurrer,  which 
must  necessarily  go  to  the  sufficiency  of  the  pleading  itself, 
and  not  to  the  right  of  a  party  to  file  it.     The  demurrer 

should  have  been  overruled  because  the  defendant  at- 

3  tempted  thereby  to  have  the  court  consider  not  only 
the  averments  of  the  substituted  petition,  but  also 

those  of  the  original  petition  and  amendments  thereto.  A 
substituted  pleading  supersedes  previous  pleadings  by  the 
same  party,  and  a  demurrer  to  such  pleading  must  be  deter- 
mined on  the  suflSciency  of  its  averments  alone.  The  fact 
that  these  averments  are  inconsistent  with  the  averments^  of 
the  previous  pleadings  is  not  a  ground  of  demurrer,  and 
,  should  not  be  made  the  basis  of  attack  on  the  new  pleading. 
It  was  not  necessary  for  plaintiff  to  dismiss  her  first  peti- 
tion in  order  to  prevent  its  being  considered  in  connection 
with  the  substituted  petition.  Mowry  v,  Wareham,  101 
Iowa,  28.  State  v.  Simplcim/  77  Iowa,  676.  It  is  true 
that  the  pleadings  superseded  remain  a  part  of  the 
record,  but  they  cannot  be  read  or  commented  on 
in  the  trial  of  the  case  imless  formally  introduced 
in  evidence.  Shipley  v,  Eeasoner,  87  Iowa,  555*, 
Leach  v.  Hill,  97  Iowa,  81.  And  certainly  they  can- 
not be  made  the  basis  of  an  attack  on  the  substituted  plead- 
ing.    The  substantial  error  of  the  lower  court  was  in 

4  considering  the  former  pleadings  in  ruling  on  a  de- 
murrer to  the  substitute.     If  plaintiff  had  no  right 

to  file  a  substituted  pleading,  it  should  have  been  stricken 
out  on  motion.  And  the  same  remedy  should  have  been 
pursued  if  it  was  claimed  that  it  was  sham  or  frivolous. 
Code,  section  3618.  These  objections  cannot  be  interposed 
by  a  demurrer.  It  ought  not  be  difficult  for  counsel  to  raise 
all  proper  objecions  to  pleadings  by  the  adverse  party  and 
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have  the  proper  rules  of  procedure  observed,  without  asking 
the  trial  court  to  violate  the  perfectly  simple  and  fundamen- 
tal principles  in  accordance  with  which  issues  of  law  or  fact 
must  be  joined  in  that  court 

Counsel  for  appellees  question  the  suflSciency  of  the  as- 
signment of  the  error  complained  of  by  appellant,  but  that 
assignment  refers  directly  to  the  sustaining  of  defendant's 
demurrer  to  plaintiff's  amended  and  substituted  peti- 

5  tion.     As  this  demurrer  consisted  simply  of  the  gen- 
eral statement   (permissible  in  equity  actions)   that 

plaintiff's  pleadings  did  not  state  facts  entitling  plaintiff  to 
the  relief  demanded,  we  cannot  see  how  the  assignment 
could  have  been  more  specific. 

Suggestion  is  made  by  appellees  with  reference  to  the 
death  of  appellant  since  the  appeal  was  taken.     The  sub- 
stitution of  proper  parties  may  be  made  when  asked, 

6  but  the  death  of  a  party  does  not  prevent  the  deter- 
mination   of    the    appeal.         Code,  ^  section    4150. 

Proper  substitution  can  in  this  case  be  made  in  the  lower 
court  in  connection  with  further  proceedings. — ^Reversed. 


Anna   Beverly,  Appellant,   v.   The   Supreme   Tent   of 
Maccabees  of  the  World,  Appellee. 

Defense  of  Suicide:  Sufficiency  of  evidence.  Defendant  In  an  ac- 
tion on  a  life  policy,  defended  on  the  ground  that  the  insured 
committed  suicide,  and  It  was  shown  that  insured,  who  was 
conducting  a  losing  business,  went  to  the  basement  alone,  his 
countenance  at  the  time  being  pale,  and  his  conduct  indicating 
distress  of  mind,  and  that  within  two  or  three  minutes  the 
sound  of  a  pistol  was  heard,  preceded  by  no  outcry  or  alter- 
cation, and  insured  was  found  with  a  bullet  wound  in  his 
temple,  and  a  revolver  near  him  on  the  fl(X)r.  The  revolver 
was  identified  as  one  previously  seen  In  the  insured's  desk, 
and  there  was  no  evidence  that  insured  had  any  enemies,  or 
anything  of  value  on  his  person,  or  that  there  was  any  means 
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of  access  to  the  basement  except  the  door  through  which  in- 
sured entered.  Held,  sufficient  to  justify  a  finding  for  de- 
fendant. 

Appeal   from  Marshall  District   Court. — Hon.  Obed  Cas- 
well, Judge. 

Saturday,  February  1,  1902. 

The  defendant  is  a  fraternal  life  insurance  association. 
Charles  Beverly  became  a  member  of  said  association  Sep- 
tember 22,  1897,  and  died  April  21,  1898.  His  widow, 
Anna  Beverly,  who  is  the  beneficiary  named  in  the  certifi- 
cate of  membership,  brings  this  action  thereon  to  recover  the 
sum  of  $2,000,  and  to  require  the  proper  officers  of  said 
association  to  levy  and  collect  such  assessments  upon  the 
membership  as  may  be  necessary  to  meet  her  demand.  The 
defendant  admits  the  membership  of  Beverly,  and  his  death 
while  in  good  standing,  but  alleges  that  he  committed  sui- 
cide, and  that  under  the  contract  between  the  association 
and  its  members  no  recovery  can  be  had  upon  any  policy  or 
certificate  of  insurance  where  the  insured  dies  by  his  own 
hand  within  one  year  from  the  date  of  his  admission  to  the 
association.  Trial  to  the  court  without  a  jury.  Judgment 
for  defendant  and  plaintiff  appeals. — Affirmed. 

Binford  &  Snelling  for  appellant. 

B,  F,  Cummings  and  Carney  &  Holt  for  appellee. 

Weaver,  J. — In  his  application  for  membership  Bev- 
erly among  other  tilings,  subscribed  to  the  following  condi- 
tion: "I  also  agree  that,  should  I  commit  suicide  within 
one  year  from  the  date  of  my  admission  into  the  order, 
whether  sane  or  itisane  at  the  time,  that  this  contract  shall 
be  null  and  void,  and  of  no  binding  force  upon  said  supreme 
tent."  There  is  no  controversy  as  to  the  validity  of  this 
condition,  and  it  is  conceded  that  if  Beverly  committed  sui- 
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cido,  and  such  fact  is  sufficiently  shown  by  the  evidence, 
the  judgment  of  the  district  court  was  right.  To  this  ques- 
tion of  fact,  and  to  this  alone,  arguments  of  counsel  on  both 
sides  are  devoted.  There  is  no  conflict  in  the  testimony. 
Beverly  was  engaged  in  a  losing  business,  was  evidently 
considerably  discouraged,  and  there  is  evidence  which  tends 
in  some  degree  to  show  that  he  had  attempted  suicide  on  a 
former  occasion.  The  witness  who  last  saw  him  as  he  went 
into  the  basement  where  the  shooting  occurred  a  moment 
later,  speaks  of  his  countenance  as  being  pale  and  haggard, 
and  his  conduct  generally  as  indicating  distress  of  mind. 
Ho  went  into  the  basement  alone,  and  within  a  very  short 
time — two  or  three  minutes,  the  witness  says — the  sound  of 
a  pistol  was  heard,  preceded  by  no  outcry  or  sound  of  alter- 
cation. Several  persons  hurrying  to  the  scene  found  the 
man  dying,  with  a  bullet  wound  in  the  temple  and  a  revolver 
upon  the  floor  near  his  prostrate  fonn.  The  revolver  was 
identified  by  several  witnesses  as  being  one  or  like  one  they 
had  before  that  time  seen  in  tlic  unfortunate  man's  desk.  So 
far  as  revealed  by  the  evidence,  he  had  not  an  enemy  in  the 
world,  and  there  was  nothing  upon  his  person  to 
tempt  the  cupidity  of  a  murderous  robber.  Xo 
other  person  was  seen  in  that  immediate  vicinity, 
and  if  there  was  any  open  access  to  or  exit 
from  the  basement  except  the  door  through  which  he  entered 
on  that  fatal  occasion  it  is  not  shown  in  the  record.  These, 
with  other  minor  circumstances  not  here  enumerated,  com- 
pel us  to  concur  with  the  court  below  in  the  conclusion 
reached.  We  recognize  the  justice  and  force  of  the  propo- 
sition that  no  presumption  of  suicide  attaches  to  the  death 
of  any  person ;  and  when,  as  in  this  case,  self-destruction  is 
alleged  as  a  defense,  the  defendant  is  charged  with  the  bur- 
den of  establishing  the  truth  of  such  allegation.  That 
burden  the  appellee  assumed  in  this  case ;  and  the  testimony 
produced,  standing  as  it  does,  undenied  rnd  unexplained, 
fairly  establishes  the  defense  pleaded.     We  have  read  the 
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record  with  more  than  ordinary  care,  realizing  the  importance 
of  this  decision  to  the  wife  who  has  been  widowed  under 
such  sorrowful  circumstances,  and  the  conclusion  we  have 
reached  is,  in  our  judgment,  unavoidable. — ^Affirmed. 


E.  J.  Mentzeb  v.  Floyd  P.  Sargeant  and  D.  E.  Sajb- 
QEANT^  Appellant. 

Fraudulent  Representations:  k:?owledge  of  falsity.  In  an  action 
for  fraudulent  representations  in  the  sale  of  a  patent  right 

1  it  is  incumbent  on  plaintiff  to  show  not  only  that  defendant 
made  the  false  representations,  but  also  that  he  knew  or  had 

2  reason  to  believe  their  falsity  at  the  time,  and  evidence  thai 
defendant  believed  in  their  truth  should  be  received. 

Same:  Instructions.  In  an  action  for  fraudulent  repreeentations, 
a  charge  that,  if  defendant  falsely  represented  that  his  patent 
covered   certain   property,   plaintiff   could   recover   whether  or 

3  not  defendant  knew  his  representations  to  be  false,  is  error, 
and  is  not  cured  by  the  fact  that  the  court  in  other  portions 
of  the  charge  Included  the  element  of  fraud  in  stating  what 
was  necessary  to  make  out  plaintiffs  case. 

Evidexce:  Agency.  In  an  action  for  fraudulent  representations 
inducing  a  sale,  where  it  is  claimed  that  part  of  the  represen- 

4  tations  were  made  by  a  tliird  t)erson  at  the  instance  of  the 
defendant,  testimony  as  to  what  the  third  person  said,  after 
the  sale  was  made,  about  being  in  defendant's  employ,  is  in- 
admissible. 

Appeal  from  Linn  District    Court, — Hon.  H.   M.    Hem-" 

LEY,  Judge. 

Monday,  Feeruaey  3,  1902. 

Action  to  recover  damages  for  fraud  practiced  in  the 
sale  to  plaintiff  of  a  worthless  patent  right  and  some  other 
chattels.  Trial  was  had  to  a  jury,  and  from  a  verdict  and 
judgment  in  plaintiff's  favor  against  Floyd  P.  Sargeant, 
the  latter  appeals. — Reversed, 
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Deacon  &  Good  and  C.  ir.  Kepler  for  appellants. 

Giffin  £  Voris  for  appellee. 

Waterman^  J. — There  was  a  directed  verdict  in  favor 
of  D.  E.  Sargeant  The  issues  here  are  such  only  as  arose 
between  plaintiff  and  Floyd  P.  Sargeant  The  latter,  claim- 
ing to  own  a  patent  right  on  a  certain  washing  machine,  sold 
to  plaintiff  the  right  to  manufacture  and  sell  such  machines 
in  certain  counties  of  this  state,  and,  also,  as  a  part 
of  the  same  transaction,  sold  and  delivered  to  plain- 
tiff a  number  of  completed  machines  and  25  oil  gas 
stoves.  The  consideration  paid  by  plaintiff  was  $320 
in  cash  and  four  lots  in  the  city  of  Marion.  De- 
fendant Floyd  P.  Sargeant,  in  addition  to  a  general 
denial,  filed  a  counterclaim,  founded  upon  a  misrep- 
resentation as  to  the  value  of  the  lots  conveyed  to  him  by 
plaintiff.  The  fraud  alleged  by  plaintiff  is  that  the  patent 
did  not  cover  the  machines  represented,  which  were  of  the 
kind  sold,  and  therefore  plaintiff  had  no  right  to  manufac- 
ture or  sell  the  same  in  the  allotted  territory.  The  damages 
claimed  amounted  to  the  full  purchase  price  paid,  and 
fendant's  counsel  argue  from  this  that  the  action  was  to  re- 
scind the  contract  and  recover  the  consideration  paid,  and 
they  then  go  on  to  show  wherein  plaintiff  had  failed  to  put 
himself  in  such  situation  as  to  entitle  him  to  this  relief.  We 
think  the  i>etition  states  a  claim  for  damages  on  the  ground 
of  fraud,  and  it  was  submitted,  and  properly,  to  the  jury  as 
such.  Without  following  in  detail  the  argument  of  counsel 
on  each  specific  objection  taken,  we  think  we  can  make  clear 

the  rules  of  law  governing  the  issues  involved.  To 
1  make  out  his  case  it  was  incumbent  on  plaintiff  to 

show,  not  only  that  defendant  made  false  representa- 
tions as  to  the  patent,  but  also  that  he  knew,  or  had  reason 
to  believe,  such  statements  to  be  false  when  they  were  made. 
Boddy  V,  Henry,  113  Iowa,  462.     The  rule  is  very  fully 
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considered  in  that  case,  the  authorities  examined,  and  the 
conclusion  reached  that  it  is  not  enough  for  a  plaintiff  in  an 
action  of  deceit  for  damages  to  show  that  the  representatives 
were  made  through  mistake,  ignorance  or  carelessness.  He 
must  show  that  they  were  false  within  the  knowledge  of  the 
party  making  them.  See,  also,  Sylvester  v,  Ilenrich,  93 
Iowa,  489;  Gee  v.  Moss,  68  Iowa,  318;  Bondurant  v. 
Crawford,  22  Iowa,  40;  Avery  v.  Chapman^  62  Iowa,  147; 
Phelps  V.  James,  79  Iowa,  265.     It  may  be  the  case 

2  made  by  plaintiff  was  a  prima  facie'  one  imder  this 
rule,  but  certainly  the  trial  court  erred  in  shutting 

out  evidence  as  it  did,  which  was  offered  by  defendant  to 
prove  that  he  believed,  and  had  reason  to  believe,  the  state- 
ments made  to  be  true  at  the  time  they  were  made. 

11.     The  court  gave  the  jury  the  following  instruction : 

"If  you  find  from  the  evidence  that  the  defendant  Floyd  P. 

Sargeant,  at  the  time  of  the  trade  or  sale  of  the  property,  did 

not  have  the  right  to  sell  and  manufacture  the  washing 

3  machine  introduced  in  evidence,  and  which  was. ex- 
hibited by  him  to  the  plaintiff,  and  that  he  represented 

that  said  right  to  make  and  sell  the  same  was  covered  by  the 
patent  deed  given  by  him  to  plaintiff,  then  you  are  instructed 
that  it  makes  no  difference  whether  he  knew  he  did  not  have 
such  right  or  not  Said  defendant  is  bound  to  know  whether 
he  has  the  right  to  make  such  sale  when  he  makes  the  same, 
and  plaintiff  would  be  entitled  to  recover  such  damages  as 
he  may  suffer  thereby."  It  is  claimed  on  the  part  of  ap- 
pellee that  this  instruction  can  be  sustained  under  the  rule 
that  a  seller  of  chattels  is  held  always  to  warrant  his  title. 
We  hardly  think  this  is  a  case  of  failure  of  title ;  but,  if  that 
were  so,  it  is  manifest  the  action  is  not  one  for  breach  of  war- 
ranty. The  gist  of  plaintiff's  complaint  is  fraud,  and  upon 
the  case  set  out  in  his  petition  he  must  stand.  It  will  be 
observed  this  instruction  wholly  omits  the  element  of  fraud, 
and  leaves  the  jury  free  to  find  a  verdict  for  plaintiff  if  de- 
Yoe.  115  Ia— C4 
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fendant  did  not  transfer  to  him  a  valid  right  to  manufac- 
ture the  machines.  However  applicable  such  an  instruction 
might  be  to  a  case  for  breach  of  warranty,  it  was  error  to 
give  it  in  this  case.  See  Holmes  v.  Clark,  10  Iowa,  423. 
In  that  case  the  distinction  between  an  action  for  breach  of 
warranty  or  for  mistake  and  an  action  grounded  upon  fraud 
is  pointed  out.  It  is  true,  in  other  parts  of  the  charge  the 
court  included  the  element  of  fraud  in  stating  what  was  nec- 
essary to  make  plaintiff's  case,  but  that  did  not  cure  the  omis- 
sion in  the  paragraph  we  have  set  out. 

III.  The  fraudulent  representations  were  claimed  to 
have  been  made,  in  part  at  least,  by  one  Fuller,  at  the  in- 
stance of  appellant.     Plaintiff  was  allowed  to  testify 

4  to  what  Fuller  said,  after  the  trade  was  made,  about 

being  in   Sargeant's  employ.     This  was  erroneous. 
Phelps  V.  James,  86  Iowa,  398. 

IV.  Taking  the  general  rules  herein  laid  down  together 
with  what  has  been  said  as  to  specific  objections  to  testimony, 
and  we  think  the  trial  court  will  have  a  sufficient  guide  as  to 
rulings  on  evidence  in  the  event  of  another  trial. 

V.  There  was  no  error  in  overruling  defendant's  mo- 
tion for  more  specific  statement  and  to  strike. 

For  the  reasons  given,  the  judgment  is  reversed. 


J.  C.  MiLLiMAN  et  al.  Appellants  v.  William  Eddie,  Sher- 
iff, et  al. 

Fraudulent  Foreclosure:  title  under  execution  sale  not  subject 
TO  foreclosure:  Evidence.  At  an  execution  sale  under  a  judg- 
ment on  notes  given  plaintiffs  by  G.,  they  acquired  a  sheriffs 
deed  to  the  land.  Prior  to  the  giving  of  such  notes,  G.  had 
given  notes  secured  by  a  mortgage  on  such  land,  paid  off  the 
latter  notes,  and  procured  assignment  of  the  mortgage  to  his 
children,  without  consideration,  for  the  purpose  of  hindering 
and  delaying  creditors.    After  the  giving  of  the  notes  to  plain- 
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tiff,  but  before  judgment  thereon  and  the  execution  sale,  the 
mortgage  was  foreclosed.  Held,  that  the  judgment  of  fore- 
closure was  fraudulent  and  void,  and  that  the  execution  sale 
not  having  been  subject  to  it,  title  would  be  quieted  in 
plaintiffs. 

Appeal  from  llannson  District  Court, — Hon.  John  F.  Oli- 

veh^  Judge. 

Monday^  February  3,  1902. 

On  the  1st  day  of  March,  1891,  and  on  the  1st  day  of 
^October,  1892,  the  defendants  X.  W.  and  E.  E.  Goodman  ex- 
ecuted and  delivered  to  Stuckslager  &  Aurocher  their  prom- 
issory notes,  which  were  put  into  judgment  on  the  12th  day 
of  Septemher,  1894.     An  execution  issued  on  this  judgment, 
and  the  land  in  controversy  was  sold  to  satisfy  the  same. 
Redemption  from  the  sale  was  not  made,  and  on  the  13th  day 
of  November,  1895,  a  sheriff's  deed  was  executed  therefor  to 
the  judgment  plaintiffs,  and  they  afterwards  quitclaimed  to 
the  plaintiffs  herein,  who  bring  this  action  to  quiet  their  title 
to  the  land.     In   September,    1879,   the  defendant  N.    W. 
Goodman  bought  the  land  of  one  E.  C  Chamberlain,  and  gave 
his  notes,  secured  by  a  mortgage,  for  a  large  part  of  the  put- 
chase  price.     In  1892  he  paid  off  the  last  of  these  notes,  and 
procured  an  assignment  of  the  mortgage,  securing  the  same 
to  two  of  his  minor  children.     In  January,  1893,  a  judg- 
ment was  rendered  on  this  mortgage  in  favor  of  the  assignees 
thereof,  and  against  j!^.  W.  and  E.  E.  Goodman,  at  tlie  in- 
stance of  K".  W.  Goodman;  and  in  February,  1894,  the  judg- 
ment so  obtained  was  assigned  at  the  instance  of  said  Good- 
man to  three  other  minor  children,  the  oldest  of  whom  was 
at  the  time  12  or  14  years  of  age.     The  district  court  found 
that  the  judgment  of  foreclosure  was  fraudulent  as  to  the 
plaintiff's  grantors,  but  entered  a  judgment  permitting  the 
defendants  to  redeem  from  the  sale  to  them.     The  plaintiffs 
appeal. — Reversed. 
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L,  R,  Bolter  &  Sons  for  appellants. 

S,  H.  Cochran  and  Rodifer  £  Arthur  for  appellees. 

Sherwin,  J. — The  plaintiflFs  hold  the  l^al  title  to  the 
land  in  question,  based  on  a  judicial  sale,  which  is  conceded 
to  be  re^ilar  and  valid.  The  judgment  on  which  the  de- 
fendants rely  is,  in  our  opinion,  supported  by  no  considera- 
tion. It  was,  in  effect,  a  voluntary  confession  of  judgment, 
and  on  an  indebtedness  which  did  not  in  fact  exist,  made  for 
the  sole  and  only  purpose  of  hindering  and  delaying  the  cred- 
itors of  the  senior  Goodmans,  among  whom  were  the  plain- 
tiff's grantors ;  for,  though  their  notes  had  not  then  been  pui 
into  a  judgment,  they  were  nevertheless  creditors  at  the  time 
the  fraudulent  judgment  was  entered.  Freeman,  Execu- 
tions, section  137a.  The  assignment  of  the  judgment  is  con- 
fessedly without  consideration,  and  is  abundantly  proven  to 
be  for  the  purpose  of  carrying  out  the  original  fraudulent 
scheme.  The  transaction,  from  the  beginning  to  the  end,  was 
fraudulent  in  fact,  and  void.  Wihon  v.  Horr,  15  Iowa,  489. 
The  solvency  or  insolvency  of  the  Goodmans  at  the  time  in 
question  does  not  appear  to  be  controlling,  for  it  is  almost  be- 
yond question  that  they  were  attempting  to  defeat  the  collec- 
tion of  obligations  against  them  then  existing;  but,  if  this 
were  a  controlling  question,  the  record  shows  that,  with  the 
mortgage  in  question  in  force,  they  were  indebted  to  the 
full  value  of  all  the  property  they  owned;  and,  further, 
under  the  facts  in  this  case,  the  plaintiffs  are  not  required 
to  plead  insolvency,  for  they  are  only  seeking  to  protect 
the  title  which  they  have  obtained  through  proper  legal 
channels.  Rounds  v.  Green,  29  Minn.  139  (12  K  W..  Rep. 
454;  Rhead  v,  Hounson,  46  Mich.  243  (9  K  W.  Eep. 
267.  And  the  burden  is  on  the  defendants  to  prove  the  va- 
lidity of  the  judgment.  Lombard  v.  Grant,  66  Iowa,  243. 
Any  party  whose  rights  are  affected  by  a^  void  judgment 
may  show  its  invalidity  in  any  action  in  which  it  is  brought 
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in  question.  Bixhy  v.  Adams  County,  49  Iowa,  507; 
Bump,  Fraudulent  conveyance,  587.  The  case  at  bar  is  in 
many  respects  like  the  case  of  Oreeley  v.  Sample,  22  Iowa, 
338 ;  but  here  the  defendants  rely  only  on  the  judgment,  and 
make  no  claim  under  an  indebtedness  existing  before  the 
rendition  thereof.  There  is,no  evidence  tending  to  show  that 
the  land  was  sold  to  the  plaintiff's  grantors  subject  to  the 
judgment  of  foreclosure.  In  fact,  it  appears  not  to  have 
been  so  sold;  and,  under  such  circumstances,  the  judgment 
may  be  attacked.  Bump,  Fraudulent  Conveyance,  (4th 
Ed.)  sections  471-473;  Ram^dell  v.  Power  Co.,  84  Iowa, 
484.  The  title  to  the  land  should  be,  and  is,  quieted  in  the 
plaintiffs. — Reveksed. 


F.  B.  Chapman^  Appellee,  v.  C.  A.  Duxwell^  Appellant.       ]^  Jgj 


Reformation  of  Lease:  insufficient  evidence.  Where  in  an  action 
to  reform  a  written  lease  by  inserting  additional  terms  alleged 

I  to  have  been  omitted  by  mistake,  there  were  no  witnesses  to 
the  negotiations,  other  than  the  parties,  and  they  directly  dis- 
pute each  other,  and  plaintiff  himself,  being  a  lawyer,  wrote 
the  lease,  and  subsequently  pronounced  it  correct,  reformation 
should  be  denied. 

Appeal  from  Clay  District  Court, — :Hon.  F.  H.  IIelsell, 

Judge. 

Monday^  February  3,  1902. 

Action  begun  at  law  to  recover  damages  for  injuries  to 
crops  by  trespassing  animals.  Defendant,  answering,  denies 
the  trespass,  and  by  way  of  cross  bill  in  equity,  alleges  that 
plaintiff  holds  the  land  said  to  have  been  trespassed  upon  as 
the  tenant  of  defendant  under  a  lease  requiring  plaintiff  to 
protect  said  land  by  fence,  and  that  such  stipulation  was,  by 
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mutual  mistake,  omitted  from  the  written  memorandum  of 
lease ;  and  he  asks  to  have  the  writing  reformed  accordingly. 
The  issue  taken  upon  the  cross  bill  was  tried  to  the  court, 
and,  the  relief  prayed  for  being  denied,  defendant  appeals. 
— Affirmed. 

Cornwall  &  Martin  for  appellant 

Buck  &  Eirkpatrich  for  appellee. 

Weaver^  J. — It  is  conceded  that  the  tract  of  land  under 
consideration  is  piirt  of  a  larger  tract  owned  by  appellant, 
and  that  appellee  is  the  appellant's  tenant  thereon.  It  is 
also  conceded  that  the  written  contract  of  lease  contains  no 
stipulation  requiring  appellee  to  erect  a  fence  separating 
the  leased  premises  from  the  remainder  of  the  farm,  and  the 
only  question  raised  upon  this  appeal  is  whether  such  stip- 
ulation was  in  fact  agreed  to  by  the  parties,  and  by  mistake 
omitted  from  the  writing.  It  is  a  well-established  principle, 
which  appellant  admits,  that,  to  justify  the  reformation  of 
a  written  contract,  the  alleged  omission  or  mistake  must  be 
shown  by  clear,  unequivocal  and  satisfactory  proof.  Tufts 
V.  Lamed,  27  Iowa,  330;  Gelpcke  v.  Blake,  15  Iowa,  387; 
Hervey  v,  Savery,  48  Iowa,  313;  Murphy  v.  Bank, 
95  Iowa,  325.  In  this  case  the  only  witnesses  to 
the  oral  negotiations  leading  up  to  the  writing 
are  the  parties  themselves,  and  while  appellant  tes- 
tifies that  the  agreement  to  build  the  fence  was  one  of  the  ex- 
press stipulations  embodied  in  such  oral  agreement,  and  that 
it  was  omitted  from  the  writing  by  oversight  or  mistake,  the 
appellee  denies  these  statements  without  qualification.  The 
lease  was  written  by  plaintiff  himself,  who  is  a  lawyer  and 
man  of  business  experience.  Soon  afterward  the  writing  was 
copied  by  the  appellee,  and  the  copy  read  to  the  appellant  who 
compared  it  with  the  original  and  pronounced  it  correct.  Ap- 
pellant's theory  is  to  some  extent  corroborated  by  other  wit- 
nesses, who  relate  certain  alleged  conversations  heard  by 
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them  between  the  parties  after  the  written  contract  was  exe- 
cuted. ,  These  statements  are  also  denied  by  the  appellee, 
but,  even  if  we  assume  their  entire  truth,  they  are  not  necess- 
arily inconsistent  with  the  terms  of  the  writing  as  it  stands. 
The  testimony  was  insufficient  to  justify  the  reformation  of 
the  contract. — Affirmed. 


MjNNiE  C.  Pearl,  Administratrix,  v.  The  Omaha  &  St. 
Louis  Railroad  Company,  Appellant 

Negligence:  plea  and  proof.  Where  in  an  action  against  a  rail- 
road   company    for    negligence    resulting    in    the    death    of    a 

1  hrakeman,  the  particular  negligence  charged  was  the  failure 
of  the  conductor  of  the  freight  train  to  set  the  brakes  and 
stop   the   detached  portion   of  the  train,   which   ran   forward, 

2  causing  the  accident,  evidence  that  it  was  customary  for  con- 
ductors of  such  trains  to  set  the  brakes  on  the  caboose  and  stop 
the  detached  portion  of  their  trains  under  such  circumstances, 
was  proper. 

Negligence  of  fellow  servant:  7s  not  a  risk  assumed.  Where, 
in  an  action  against  a  railroad  company,  the  negligence 
charged  is  that  of  the  conductor  in  failing  to  stop  the  detached 

14  portion  of  his  train  while  a  car  was  being  set  out,  whereby  a 
brakeman  was  killed,  there  is  no  error  in  a  failure  to  instruct 
the  jury  as  to  assumption  of  risk,  since,  under  the  Iowa  stat- 
utes, a  railroad  employee  never  assumes  the  risk  of  unantici- 
pated negligence  of  a  co-employee. 

Admissibility  of  rules.     In  an  action  against  a  railroad  company 
for  negligence  of  a  conductor,  whereby  a  brakeman  was  killed, 
5    it  was  not  error  to   receive  in  evidence  a  rule   of  defendant 
requiring  conductors  to  take  every  precaution  for  the  protec- 
tion of  their  trains. 

Construction  of  rule.  In  an  action  against  a  railroad  company  for 
negligence  resulting  in  the  death  of  a  brakeman  while  switch 

13  ing,  a  rule  of  the  company  that  the  rear  brakeman  shouUl 
never  allow  the  train  to  leave  the  station  until  certain  that 
the  conductor  is  on  the  train  does  not  apply  to  movements  of 
the  train  while  setting  out  a  car. 
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Evidence:  admission  of  life  tables:  Error  vnthout  prejudice. 
The  admission  of   life   expectancy  tables,   commencing   at  30 

12  years  of  age,  in  an  action  for  negligently  causing  the  death  of 
a  person  27  years  old,  did  not  prejudice  the  defendant  as  the 
period  of  expectancy  shortens  with  the  increase  of  years. 

Same:     Life  expectancy  tables,  in  order  to  be  admissible  In  an 

8  action  for  negligently  causing  death,  need  not  show  the  ex- 

9  pectancy  at  the  precise  age  of  decedent,  but  it  is  sufficient  If 
they  show  the  expectancy  of  persons  approximately  at  that  age. 

Preliminary  proof:  Admissihility  of  Carlisle  tables.  The  Carlisle 
tables  of  life  expectancy,   as   contained   in  the   Encyclopedia 

10  Brittanica,  are  properly  admitted  in  an  action  to  recover  for 
negligently  causing  death,  without  preliminary  proof. 

Same:  American  Experience  tables  of  expectancy.  The  American 
Experience  tables  of  life  expectancy,  contained  in  a  life  insur- 
ance manual,  and  shown  to  be  in  general  use  by  insurance  men 

11  throughout  the  state,  and  accepted  as  authority,  are  properly 
admitted  in  an  action  for  negligently  causing  death,  though 
the  witness  giving  the  preliminary  testimony  had  no  knowl- 
edge of  the  way  the  tables  were  in  fact  made  up.  or  of  the 
class  of  persons  included  in  the  estimate. 

Competency:     Earnings  and  expenses  of  decedent.    In  an  action  by 
a  surviving  wife  against  a   railroad  company   for  the  negli- 
8    gent  killing  of  her  husband,  her  testimony  as  to  his  earnings 
and  expenses  is  competent. 

Cross-examination.  An  engine,  north  bound,  with  a  number  of 
cars  attached  stopped  north  of  a  depot,  so  as  to  bring  the  ca- 
bose  several  car  lengths  to  the  south  of  a  water  tank.  The 
crew,  except  the  fireman,  entered  the  depot,  and,  on  the  arrival 
of  a  south  bound  train,  decedent  was  told  by  the  conductor  that 
they  were  ready  as  soon  as  a  car  was  set  out.  Thereupon  the 
engineer  returned  to  his  place,  the  head  brakeman  told  him 
to  pull  down  and  set  out  the  car,  and  when  the  train   had 

6  moved  some  distance,  decedent  signalled  it  to  stop.  He  was 
hurt  while  the  setting  out  was  in  progress.  The  conductor 
testified,  in  chief,  to  these  occurences,  seeing  the  rear  lights 
of  the  caboose  pass  while  he  was  in  the  depot  and  to  walking 
down  to  the  train.  Held,  it  was  improper  cross-examination 
to  ask  him  whether  all  that  had  taken  place  was  in  accordancQ 
with  the  customary  duties  and  "whether  it  was  not  under  such 
circumstances,  the  duty  of  the  rear  brakeman  to  see  to  the 
setting  of  the  brakes  on  his  end  of  the  train,  when  necessary  for 
shunting  of  this  car  that  was  to  be  set  out." 

Hypothetical  answers:  Exclusion.  Where  in  an  action  against 
a  railroad  company  for  neglect  of  a  freight  conductor  to  set 
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the  caboose  brakes  and  stop  the  detached  portion  of  his  train 
while  a  car  was  being  set  out,  whereby  a  brakeman  was  killed, 
a  witness  has  testified  to  the  customary  way  of  setting  cars 

3  out  of  a  train  under  such  circumstances,  his  remark^  to  a 
hypothetical  question,  that  it  described  a  condition  that  is 
unusual,  that  he  did  not  remember  any  like  that  given,  and 
that  he  had  never  been  employed  on  this  particular  conductor's 
train,  is  not  ground  for  excluding  his  testimony,  but  goes  only 
to  its  weight. 

Impeachment:  Contradiction.  In  an  action  against  a  railroad 
company  for  the  death  of  an  employee,  plaintiff's  witness 
claimed  on  cross-examination  that  he  had  been  discharged  from 
defendant's  employ  because  he  left  a  switch  unlocked.  In  a 
deposition  taken  at  plaintiff's  instance,  in  answer  to  a  question 

4  whether  he  left  the  switch  open,  he  said  that  he  claimed  to 
have  left  the  switch  unlocked  and  not  open.  On  the  trial  he 
insisted  that  his  answer  in  the  deposition  was  merely,  "No, 
sir."  Held,  that  the  deposition  was  properly  excluded  as  im- 
peaching evidence,  because  the  witness'  insistence  at  the  trial 
did  not  materially  differ  from  the  answer  in  the  deposition. 

Same.     The  deposition  was  also  properly  excluded  because  it  was 
4    an  attempt  to  impeach  on  an  immaterial  matter. 

Offer  of  testimony:  Expectancy  tables:  An  objection  to  the  ad- 
mission of  the  expectancy  tables  offered  in  an  action  to  recover 
9  for  the  death  of  a  railroad  employee,  that  the  language  of  their 
offer  was  "to  show  the  expectancy  of  the  life  of  the  deceased," 
rather  than  "as  tending  to  show,"  is  too  technical  to  be  sus- 
tained. 

Opinions:    Industry  of  decedent.    In  an  action  by  a  surviving  wife 
against  a  railroad   company   for  the  negligent  killing  of  her 
8     husband,  her  testimony  that  he  was  industrious  is  competent 
testimony  as  to  a  fact,  and  not  the  expression  of  an  opinion. 

Appeal:     fuesumptions:     Where  the  contents  of  documents  offered 
7    in  evidence  are  not  set  out  in  the  abstract,  the  ruling  of  the 
court  excluding  them  will  be  presumed  correct. 

Appeal  from  Page  District  Court. — IIox.  A.  B.  Tkornell^ 

Judge. 

Monday^  February  3,  1902. 

The  defendant  appeals  from  a  judgment  for  damages 
occasioned  by  the  alleged  negligent  killing  of  F.  E.  Pearl. — 
Affirmed. 
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J.  G.  Trimble  and  G.  B.  Jennings  for  appellant 

Dale  &  Bissell,  Clark  &  Son  and  William  Connor  for 
appellee. 

Ladd,  C.  J. — The  deceased  was  in  the  employment  of 
defendant  as  rear  brakeman,  and  the  train  on  which  he  made 
his  last  trip  reached  Blanchard  after  19  o'clock  at  night,  on 
its  way  from  Stanberry,  Mo.,  to  Council  Bluffs,  Iowa.  The 
engine,  to  which  were  attached  12  or  13  freight  cars,  stopped 
north  of  the  depot,  on  the  main  track,  at  the  water  tank,  so 
that  the  caboose  stood  several  car  lengths  to  the  south  of  it. 
The  crew,  except  the  fireman,  entered  the  depot;  and,  upon 
the  arrival  of  a  southbound  train  on  the  east  side  track, 
Pearl  said  to  the  conductor,  "Are  we  ready  ?"  to  which  the 
latter  responded,  "Yes;  as  soon  as  we  set  this  car  out,  we 
will  go."  Thereupon  the  engineer  returned  to  his  place,  the 
head  brakeman  proceeded  to  tell  him  to  pull  down  and  set 
the  car  of  lumber  out,  and,  when  the  train  had  moved  some 
distance,  Pearl  signalled  it  to  stop,  whereupon  he  cut  off  the 
six  or  seven  cars,  with  the  caboose,  behind  the  car  of  lumber 
to  be  left.  The  engine,  with  the  attached  cars,  moved  be- 
yond the  switch,  which  the  head  brakeman  set  for  tlie  house 
track,  next  to  the  main  track  and,  after  Pearl  uncoupled  the 
last  car,  backed  and  kicked  it  to  the  south  on  the  house  track. 
Both  brakemen  had  been  working  on  the  left  or  west  side  of 
tlie  train ;  and  Pearl,  whose  duty  it  was  to  ride  the  car  of 
lumber  in  and  set  the  brake,  attempted  to  pass  over  the  house 
track  at  the  north  end  (between  it  and  the  engine),  in  order 
to  ascend  the  ladder  on  the  other  side,  when  the  cars  con- 
nected with  the  caboose,  first  detached,  on  which  the  brakes 
had  not  been  set,  ran  against  the  kicked  car,  and  moved  it  so 
suddenly  toward  tlie  engine  that  it  knocked  Pearl  down  and 
passed  over  him ;  and,  as  the  wheels  of  the  front  car  on  the 
main  track  dropped  from  the  ends  of  the  rails,  the  switch 


Digitized  by 


Google 


Feb.  1902]     Pea^l  v.  O.  &  St.  L.  Ry.  Co.  539 


still  being  set  for  the  house  track,  he  was  crushed  and  died 
within  an  hour.     The  particular  act  of  negligence  al- 

1  leged  is  that  the  conductor  failed  to  set  the  brakes  on 
the  caboose,  so  as  to  prevent  the  detached  cars  from 

moving  toward  the  switch,  as  is  alleged  to  have  been  his 

duty.     Evidence  introduced  tended  to  show  that  in  setting 

out  a  car,  under  the  circumstances  mentioned,  it  was 

2  usual  and  customary  for  the  conductors  on  all  trains 
on  defendant's  line  to  set  the  brake  on  the  caboose, 

and  thereby  bring  the  detached  portion  of  the  train  to  a 
standstill,  immediately  upon  being  disconnected.  Appellant 
insists  such  evidence  was  inadmissible,  for  that  it  appeared 
the  work  was  done  as  usual.  This  is  true  with  respect  to  all 
save  the  conductor.  Whether  he  ordinarily  pursued  a  dif- 
ferent method  was  not  shown,  and  evidence  of  the  customary 
way  of  doing  the  work  was  admissable,  as  bearing  on  two 
questions:  (1)  Was  it  the  conductor's  duty  to  have  set  the 
brakes  on  the  caboose?  And  (2)  Had  the  deceased  a  right 
to  rely  on  his  doing  so  ? 

II.  One  Hussey  testified  to  the  customary  way  of  set- 
ting cars  out  of  a  train,  in  the  circumstances  mentioned. 
He   remarked  that  the   hypothetical   question    described    a 
"condition  that  is  not  very  often  seen" ;  that  he  did  not  re- 
member any  like  that  given,  and  had  never  been  em- 

3  ployed  on  this  particular  conductor's  train.  Appel- 
lant urges  that,  because  of  these  answers,  his  testi- 
mony should  have  been  excluded.  Precisely  to  what  he  re- 
ferred is  not  disclosed,  unless  it  was  the  situation  of  the  crew 
and  what  was  said.  In  any  events  these  responses  did  not 
warrant  the  rejection  of  his  evidence,  but  might  well  he  con- 
sidered in  determining  the  weight  to  be  given  to  it. 

III.  Callicott,  who  had  testified  to  the  usual  manner  of 
setting  cars  out,  disclosed  on  cross-examination  that  he  had 
been  discharged  from  employment  as  brakeman  by  defend- 
ant, as  he  claimed,  for  leaving  a  switch  unlocked.     It  ap- 
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peared  in  a  deposition  taken  at  plaintiffs  instance  that  he 
had  said  in  answer  to  the  question  whether  he  had  left 

4  it  open :    "I  claim  I  left  it  unlocked.    I  didn't  leave 
it  open.     I  claim  I  left  it  unlocked."     On  the  trial 

he  denied  so  testifying,  and  insisted  his  answers  were  merely, 
"No,  sir."  Appellant  complains  of  the  exclusion  of  this 
portion  of  the  deposition..  The  ruling  was  rights  (1)  because 
the  answer  at  the  trial  does  not  materially  differ  from  that  in 
the  deposition;  and  (2)  it  was  an  attempt  to  impeach  on  an 
immaterial  matter. 

IV.  Exception  was  taken  to  receiving  the  following 
rule  in  evidence :     "Conductors  and  enginemen  will  be  held 

equally  responsible  for  the  violation  of  any  of  the 

5  rules  governing  the  safety  of  their  trains,  and  they 
must  take  every  precaution  for  the  protection  of  their 

trains."  It  bore  directly  on  the  duty  of  the  conductor  to 
perform  the  work  customarily  exacted  from  him  in  the  pro- 
tection of  his  train,  and  was  rightly  admitted. 

V.  The  conductor,  who  had  testified  t^  being  at  the 
station  agent's  window  to  deliver  the  bill  of  the  car  of  lum- 
ber to  be  set  out,  to  the  occurrences  there  as  heretofore  re- 
lated, to  seeing  the  rear  lights  of  the  caboose  pass  while 
there  and  to  walking  down  to  the  train,  was  asked  by  de- 
fendant upon  cross-examination  whether  all  that  had  taken 
place  was  in  accordance  with  the  customary  duties,  and  also 

"whether  it  was  not,  under  such  circumstances,  the 

6  duty  of  the  rear  brakeman  to  see  to  the  setting  of  the 
brakes  on  his  end  of  the  train,  when  necessary  for 

shunting  of  this  car  that  was  to  be  set  out"     The  mere  stat- 
ing of  these  questions  is  enough  to  show  that  the  objection  as 
not  cross-examination  was  properly  sustained.     The  custom 
usually  followed  had  not  been  mentioned.     Also  cer- 

7  tain  reports  made  by  the  trainmen  to  the  superintend- 
ent were  offered.     Their  contents  are  not  set  out  in 

the  abstract,  and  the  ruling  of  the  court  excluding  them  will 
be  presumed  correct. 
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VI.  Minnie  Pearl,  widow  of  the  deceased,  was  per- 
mitted to  testify,  over  defendant's  objection,  that  her  hus- 
band was  industrious,  that  he  was  earning  from  $65  to  $85 
a  month,  and  that  his  actual  expenses  for  himself  and  family 
were  from  $175  to  $200  per  year.  The  objection  that  in 
saying  that  he  was  industrious  she  merely  expressed  an  opin- 
ion was  properly  overruled.  The  habit  of  industry  is  a  fact 
to  be  established  by  any  one  having  knowledge.  The  pro- 
priety of  receiving  evidence  of  what  he  was  earning  and 
expending  shortly  before  his  death  is  vindicated,  and  its 
purpose  fully  explained,  in  Simonson  v.  Railroad  Co,,  49 
Iowa,  87.  . 

VII.  The  deceased  was  killed  October  17,  1897,  and 
would  have  been  27  years  old  had  he  lived  to  November  8, 
1897.  Life  tables  were  introduced,  indicating  the  expec- 
tancy of  life  of  a  person  of  that  age.  •  These,  it  is-  urged  in 
support  of  an  objection  interposed,  could  not  be  received  as 
fixing  the  expectancy  of  life  of  deceased.  We  know  of  no 
such  claim  ever  being  made.  The  tables  are  supposed  to 
give  the  average  expectancy  as  ascertained  from  a  large  num- 
ber of  cases,  and  are  received  for  consideration  in  connection 
with  other  circumstances,  such  as  condition  of  health,  hazard 
of  occupation,  and  the  like,  in  approximately  estimating  how 
long  deceased  would,  in  all  reasonable  probability,  have  lived, 
but  for  the  loss  of  life  in  the  transaction  under  investigation. 

The  objection,  as  we  understand  it,  is  directed  to  the 

9  wording  of  the  offer,  which  was  "to  show  the  expec- 
tancy of  life  of  deceased,"  rather  than  "as  tend- 
ing to  show."  This  is  a  distinction  not  likely  to  have  been 
observed  by  the  jury,  and  too  technical  for  ordinary  use  in 
ruling  on  the  admissability  of  evidence.  The  Carlisle  ta- 
bles   as    contained    in    the    Enelopsedia    Britannica 

10  were  admissible  Avithout  preliminary  proof.     Scagce 
V,  Railway  Co,,  83    Iowa,    380;    Iladcn  v.  Railway 

Co.y  99  Iowa,  737.    A  life  insurance  manual,  containing  the 
American  Experience   tables,  l)y  A.   J.   Elitcraft,  was  re- 
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ceived.     The  evidence  showed  the  tables  as  contained  therein 
to  be  in  general  use  by  insurance  men  throughout  the 

11  state,  and  accepted  as  authority.     This  was  enough, 
though  the  witness  had  no  knowledge  of  the  way  these 

were  in  fact  '^made  up,"  or  the  class  of  persons  included  in 
the  estimate.  If  generally  accepted  as  standard  authority, 
the  book  was  properly  received.  Gorman  v.  Railway  Co,,  78 
Iowa  513 ;  Kreuger  v,  Sylvester,  100  Iowa,  647.  The  Car- 
lisle tables  indicated  the  expectancy  of  a  person  30 

12  years  old,  but  not  of  27;  and  of  this  complaint  is 
made.  But  it  is  a  matter  of  both  common  and  scien- 
tific knowledge  that  after  maturity  the  time  of  expectancy 
shortens  with  the  increase  of  years.  Ilence  the  defendant 
could  have  suflfered  no  prejudice.  In  any  event,  the  tables, 
to  be  admissible,  need  not  show  the  precise  age,  but  approxi- 
mately that  of  the  person  involved.  As  defendant  did  not 
ask  an  instruction  limiting  the  force  and  eflFect  to  be  given 
these  tables,  it  is  not  in  a  situation  to  complain  of  the  court's 
omission  to  so  instruct. 

VIII.  Appellant  seems  to  rely  somewhat  on  rule  421, 
introduced  in  evidence :     '^Rear  brakeman  should  never  give 

signals  to  go,  or  allow  the  train  to  leave  the  station 

13  until  certain  that  the  conductor  is  with  tlie  train." 
This  evidently  refers  to  pulling  out  of  the  station,  and 

has  no  application  to  switching  in  the  yards. 

IX.  Complaint  is  made  of  the  court's  omission  to  give 
an  instruction  on  the  assumption  of  risks.  There  was  no 
occasion  for  doing  so.  An  employee  never,  under  our  statute, 

assumes  the  risk  of  the  future,  unanticipated  negli- 

14  gence  of  his  co-eraployee-of  a  railroad.  The  jury  may 
well  have  found  what  the  conductor  said  at  the  station 

was  intended  as  a  direction  to  the  brakeman  to  set  out  the 
car  of  lumber,  especially  as  it  was  so  treated  in  his  pres- 
ence ;  that  in  doing  such  work  it  was  a  part  of  the  conduc- 
tor's duties,  by  setting  the  brakes  on  the  caboose,  to  stop  it 
it  and  other  cars,  after  being  detached  from  the  one  being  set 
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out;  that  deceased,  because  of  the  method  usually  and  cus- 
tomarily followed,  relied,  and  had  the  right  to  rely,  on  the 
conductor  to  stop  said  cars  at  the  proper  time;  that,  because 
of  the  conductor's  omission  of  this  duty,  the  detached  cars 
struck  the  car  kicked  in  near  the  switch,  and  thereby  caused 
Pearl's  death.  If  so,  the  omission  of  duty  by  the  conductor 
occasioned  the  loss  of  life  to  the  deceased  without  fault  on 
his  part.  The  ruling  on  the  motion  to  strike  the  amend- 
ment to  the  petition  merits  no  attention.  Even  w^ere  it  er- 
roneousj  which  it  was  not,  no  prejudice  could  have  resulted. 
The  apellant's  motion  to  tax  the  costs  of  appellee's  denial 
and  correction  abstract  to  appellee  is  sustained.  Jt  was  en- 
tirely unnecessary. — Affirmed. 


Eva  Berry^  Appellee,  v.  Zach  Berry,  Appellant.  jj^  ^|, 

116    643| 
Trial  De  Novo:     review  of  evidence:     Divorce.    As  the  sufficiency  f  132    308 

of  the  case  made  and  the  credibility  of  the  parties  depends  so  jJH  271 
much  on  their  appearance,  a  decree  of  divorce  on  the  ground 
of  cruel  and  inhuman  treatment,  endangering  life,  will  not  be 
disturbed  on  the  ground  of  insufficiency  of  the  evidence, 
though  the  case  is  triable  de  novo  on  appeal;  there  being  tes- 
timony that  defendant  was  a  man  of  hasty  and  violent  temper, 
and  when  angered  used  profane  and  abusive  language;  that, 
excited  over  trivial  matters,  he  slapped  plaintifC's  face  on  two 
occasions, — once  quite'  violently;  that  he  refused  her  request, 
when  sick,  to  send  for  a  neighbor;  that  at  the  birth  of  a  child 
he  Questioned  its  paternity;  that  he  cursed  and  called  her  vile 
names  in  the  presence  of  her  children  and  others;  that  he 
denounced  her  parents  and  friends;  and  that  by  reason  of 
such  treatment  she  was  tormented  with  fear,  and  made  ill, 
weak,  and  nervous,  thus  tending  to  endanger  her  life. 

Appeal  from  Linn  District  Court, — Hon.  H.  M.  Remeey, 

Judge. 

Tuesday^  February  4,   1903. 
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Action  for  divorce.     Decree  as  prayed,  and  defendant 
appeals. — Affirmed, 

F.  L,  Anderson  for  appellant. 

Fitzgerald  &  Varner  for  appellee. 

Weaver,  J. — ^As  ground  for  divorce,  the  petition 
charges  cruel  and  inhuman  treatment.  In  support  of  this 
allegation,  evidence  was  offered  tending  to  show  that  ap- 
pellant is  a  man  of  hasty  and  violent  temper,  ainl  when 
angered  is  profane  in  speech  and  abusive  in  language;  that, 
becoming  excited  over  trivial  matters,  he  slapped  his  wife's 
face  on  at  least  two  occasions, — once  quite  violently;  that 
when  she  was  ill,  and  requested  him  to  call  in  a  neighbor, 
he  refused;  that  at  the  time  of  the  birth  of  her  child  he 
expressed  to  her  his  doubts  whether  another  man  was  not 
its  father;  that  he  cursed  her  and  called  her  vile  names 
in  the  presence  of  their  children  and  others;  that  he  de- 
nounced and  reviled  her  parents  and  friends,  that  upon  all 
such  occasions  his  abuse  was  accompanied  and  emphasized 
with  a  copious  and  varied  flow  of  profane  objurgation,  from 
which  it  is  unnecessary  to  quote ;  and  that  by  reason  of  such 
treatment  she  was  tormented  with  fear,  and  made  ill,  weak 
and  nervous,  thus  tending  to  endanger  her  life.  The  evi- 
dence corroborating  the  wife's  story  is  not  strong,  but 
tends  in  some  degree  to  sustain  the  correctness  of  her  state- 
ments. The  appellant  on  the  witness  stand  denied  that  he 
ever  struck  or  slapped  his  wife,  and  denied  that  he  cursed 
her,  but  admitted  that  when  angry  he  sometimes  used  pro- 
fane language.  He  admits  refusing  to  go  for  a  neighbor 
when  his  wife  was  sick,  but  says  he  offered  to  go  for  the  doc- 
tor but  she  would  not  permit  him.  This  is  the  substance 
of  the  case  as  made  by  the  parties,  and  the  appeal  is  pre- 
'dicated  solely  upon  the  thought  that  the  evidence  is  insuffi- 
cient to  sustain  a  decree  in  the  wife's  favor.  It  is  to  be 
admitted  that  the  showing  of  cruel  and  inhuman  treatment 
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is  not  as  overwhelming  as  is  sometimes  made  in  cases  of 
this  kind,  but,  after  due  deliberation,  we  think  it  sufficient 
Some  women  may  be  so  constituted  that  loud-mouthed 
curses  upon  themselves,  their  parents  and  friends,  and 
coarse  insinuations  against  their  wifely  virtue,  will  be  re- 
ceived with  perfect  equanimity;  and  as  to  them,  while  it  is 
cruel  and  inhuman  treatment,  it  does  not  endanger  life. 
But  women  who  thrive  upon  such  treatment  are  rare.  With 
the  husband  a  strong  man  of  violent  temper  and  profane 
and  abusive  tongue,  and  the  wife  a  woman  in  frail  health 
and  of  weak  and  sensitive  nerves,  it  does  not  require  mur- 
derous blows  or  the  display  of  firearms  to  endanger  life, 
within  the  meaning  of  the  statute^  Upon  such  a  woman 
every  curse  and  foul  epithet  falls  with  as  killing  effect  as 
a  stroke  from  the  clenched  fist.  Cruelty  of  this  kind  is 
good  grounds  for  divorce.  Wheeler  v.  Wheeler,  53  Iowa, 
511 ;  Sachrider  v.  Sachrider,  60  Iowa,  397 ;  Doolittle  v. 
Doolittle,  78  Iowa,  691.  It  is  suggested  by  his  counsel  that 
appellant's  profanity  was  "argumentative"  only,  and  there- 
fore of  no  weight  as  evidence.  Upon  the  Hibernian  theory 
that  the  riot  at  Donnybrook  Fair  was  an  "argument  with 
sticks,"  counsel's  euphemistic  characterization  of  his  client's 
conduct  may  be  adopted,  but  it  should  be  remembered  that 
in  all  "arguments"  of  that  nature  somebody  is  liable  to  re- 
ceive hurt  AVhile  cases  of  this  class  are  triable  here  de 
novo,  we  think  it  not  improper  to  give  some  weight  to  the 
fact  that  the  trial  court  had  before  it  these  people  in  per- 
son. As  we  have  already  noted,  the  question  of  the  suffi- 
ciency of  the  case  made  by  the  wife  depends  to  no  incon- 
siderable extent  upon  the  physical  and  mental  strength  and 
temperament  of  the  parties,  their  condition  of  health,  and 
other  circumstances  of  that  nature,  of  which  little  or  nothing 
can  be  shown  in  an  abstract  of  the  report  of  their  testi- 
mony. Then  too,  their  appearance  and  demeanor  as  wit- 
nesses, their  tones  of  voice,  their  gestures,  their  moaning 
Vol.  115  Ia— 35 
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glances,  their  bearing  toward  each  other,  all  of  which  are 
pertinent  anH  often  decisive  factors  in  the  mind  of  the  court 
in  passing  upon  the  credibility  and  weight  of  their  testi- 
mony, are  all  lost  in  the  presentation  of  the  case  upon  ap- 
peal. In  no  other  litigation  is  the  personal  presence  of  the 
parties  in  court  more  important,  or  the  weight  and  value  of 
the  circumstances  we  have  mentioned  more  vital,  than  in 
divorce  proceedings.  The  court  below  evidently  tried  the 
case  with  conscientious  care,  calling  back  both  husband  and 
wife  for  further  examination  after  the  parties  had  rested 
their  case;  and  in  view  of  that  fact,  and  the  record  here 
presented,  we  believe  the  finding  in  plaintiff's  favor  should 
not  be  disturbed. — Affirmed. 


A.  W.  McClube^  Trustee,  v.  Eliza  M.  Dee  and  John  C. 
PowER^  Trustee,  Appellants. 

Action  on  Covenant  of  Ancestor:  statute  of  limitations.  Where 
land  conveyed  by  deed  covenanting  against  incumbrances  was 
subject  to  a  lien  at  the  time  of  conveyance,  an  immediate  re- 

1  covery  by  the  grantee  of  nominal  damages  for  the  breach  of 
such  covenant  would  not  have  barred  an  action  for  substantial 
damages  when  the  lien  was  asserted;    and  hence  limitations 

5  did  not  begin  to  run  against  the  right  of  action  for  breach  of 
such  covenant  from  the  date  of  conveyance,  but  from  the  date 
when  the  lien  was  asserted. 

Liability  of  heibs  and  devisees.    Heirs  and  devisees  are  liable,  to 

the  extent  of  the  property  reaching  their  hands,  for  a  breach 

4    of  the  ancestor's  or  testator's  covenants  to  warrant  and  defend 

the  title  conveyed  by  such  ancestor  or  testator  in  his  life  time; 

the  ancestor's  or  testator's  estate  having  been  settled. 

Partis:  Devisees.  Where  a  will  bequeathed  all  of  testator's  prop- 
erty to  his  wife  for  life,  with  power  to  use  both  principal  and 

2  income  to  supply  herself  with  all  the  comforts  and  luxuries  she 
might  desire,  with  remainder  to  a  trustee  for  several  bene- 
ficiaries, an  action  for  damages  resulting  from  breach  of  tes- 

6  tator's  covenant  of  freedom  from   incumbrance  was  properly 
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brought  against  the  wife  and  trustee,  instead  of  the  remainder 
— men  under  the  will,  since  the  latter  action  might,  under  the 
terms  of  the  will,  have  been  ineffectual. 

Demurrers:  motion  to  transfer.  Under  Code,  section  3432,  pro- 
3    viding  that  an  error  as  to  the  kind  ol5  proceeding  adopted  shall 

not  cause  abatement  on  dismissal,  but  merely  a  transfer  to  the 
8    proper  docket,  a  question  as  to  the  form  of  action  cannot  be 

presented  by  demurrer,  but  only  by  motion 'to  transfer  to  the 

proper  docket. 

Construed:  LiaMlity  of  heir.  A  demurrer  on  the  ground  that 
3    neither  defendant  had  wrongfully  converted  any  of  testators 

property  to  his  own  use,  and  that  the  title  to  the  property  did 
7    not  vest  in  the  defendants  in  fee,  did  not  present  the  question 

whether  the  trustee  took  any  interest  in  the  personalty  prior 

to  the  death  of  the  wife. 


Appeal  from  Des  Moines  District  Court, — Hon.  James  D. 
Smythe^  Judge. 

Tuesday^  Febhuary  4,  ,1902. 

The  facts  set  out  in  the  petition  may  be  summarized 
as  follows:  On  April  19,  1879,  one  Warren  Dee,  being 
the  owner  of  a  tract  of  real  estate  which  was  subject  to  a 
judgment  in  favor  of  John  S.  Woolson,  sold  and  conveyed 
said  real  estate,  for  a  valuable  consideration,  to  the  We.st- 
em  Wheel  Scraper  Company,  and  the  latter,  on 
1  March  3,  1897,  conveyed  the  same  to  plaintiff.     The 

deed  from  Dee  contained  general  covenants  of  war- 
ranty. On  October  5,  1897,  plaintiff  was  compelled  to,  and 
did,  pay  said  judgment;  the  amount  expended  being  $850. 
Warren  Dee  died  testate,  and  his  estate  ^vas  closed  and  set- 
tled prior  to  the  satisfaction  of  said  judgment.  Defendant 
Eliza  M.  Dee  is  the  wife  of  Warren  Dee.  The  will  of  the 
latter  contained  the  following  provisions: 

"First.  I  hereby  give  and  bequeath  to  my  beloved  wife, 
Eliza   if.    Dee,    for    and    during   her    natural   life,    all   of 
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my  property,  both  real,  personal  and  mixed;  and  my  said 
wife"  is  hereby  authorized   and   empowered  to  use 

2  said  property,   as  well  the  principal   as  lie  rents 
and  profits  and  interest,  for  her  support,  and  for  the 

purpose  of  supplying  all  the  comforts  and  luxuries  she  may 
desira  But  as  my  wife  has  no  near  relatives,  it  is  my 
purpose  and  desire  that  her  use  of  said  property  be  limited 
to  the  aforesaid  purposes.  Second.  Subject  to  the  above 
bequest,  I  hereby  give  and  bequeath  all  of  the  personal 
property  not  used  and  consumed  by  my  wife  to  John  C. 
Power,  as  trustee  only,  and  I  direct  said  trustee  to  con- 
vert said  property  into  money  and  distribute  the  same  as 
follows.  [Here  follow  the  names  of  a  large  number  of 
collateral  relatives  to  whom  the  residue  of  personal  prop- 
erty is  to  be  ultimately  distributed.  He  then  disposes  of 
what  real  estate  may  be  remaining  at  his  wife's  death,  clos- 
ing as  follows:]"  It  being  my  intention  to  bequeath  here- 
by only  such  real  estate  as  shall  not  have  been  dis])osed  of 
by  my  wife,  and  not  to  interfere  with  her  control  of  same 
as  provided  by  item  first  hereof.  It  is  further  intended 
that  the  legacies  provided  for  herein,  other  than  to  my  wife, 
are  not  to  take  effect  or  be  in  force  until  after  the  death 
of  my  said  wife."  Since-  this  appeal  was  taken,  Eliza  M. 
Dee  has  died,  and  John  C.  Power  is  executor  of  her  estate. 
The  estate  of  Warren  Dee,  consisting  of  both  real  and  per- 
sonal property,  was  largely  in  excess  of  the  amount  here 
claimed.  Judgment  is  asked  against  both  Eliza  M.  Dee  and 
John  C.  Power,  trustee,  for  the  sum  of  $850,  with 

3  interest.     The  following  demurrer     was    interposed 
to  the  petition:  "(1)     Said  cause  is  barred  by  the 

statute  of  limitation.  (2)  The  facts  stated  do  not  entitle 
the  plaintiff  to  the  relief  prayed  for,  in  this:  (a)  Defend- 
ants were  not  parties  to  the  deed  upon  which  this  action  is 
based;  (b)  neither  of  the  defendants  has  wrongfully  con- 
verted any  property  belonging  to  said  Warren  Dee  to  their 
own  use;  (c)  it  appears  from  the  petition  and  amendment 
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that  the  property  which  came  into  the  hands  of  the  defend- 
ants under  the  will  of  Warren  Dee  did  not  vest  in  them 
in  fee,  but  for  specific  purposes,  the  title  to  the  same  not  be- 
ing in  the  defendants,  or  either  of  them."  The  demurrer  was 
overruled.  Defendants  electing  to  stand  thereon,  judgment 
for  costs  was  rendered  against  them.  They  appeal. — Af- 
-firmed. 

Power  &  Power  for  appellants. 
Babh  &  Babb  for  appellee.' 

Watebman,  J. — In  disposing  of  the  case,  we  shall  fol- 
low counsel  in  the  order  of  consideration  of  the  questions 
presented. 

According  to  the  earlier  common  law,  an  heir  was  liable 
for  the  specialty  debts  of  his  ancestor  to  the  extent  in  value 
of  the  assets  (real  estate)  which  descended  to  him.  Eawle, 
Covenants  309,  310 ;  Bacon  Abridgement  tit  "Heir" 
4  (579).     In  two  material  respects  this  rule  has  been 

extended, — first  by  an  English  statute  (3  &  4  W. 
&  M.),  which  is  a  part  of  the  common  law  of  this  country 
{O'Ferrall  v.  Simplot,  4  Iowa,  389),  and  by  which  such 
liability  was  imposed,  also,  upon  devisees  {Middoon  v, 
Moore,  55  K  J.  Law,  410  (26  Atl.  Eep.  892,  21  L.  K.  A. 
89);  Rawle,  Covenants  Section  311).  But  irrespective  of 
this  statute,  the  provisions  of  our  law  making  real  property 
liable  for  the  debts  of  the  owner  are  in  line  of  development 
of  the  common-law  principle  to  Avhich  we  have  adverted, 
and  operate  to  impress  such  property  with  a  trust  to  secure 
payment  of  the  ancestor's  debts,  when  it  is  found  in  the 
hands  either  of  an  heir  or  devisee.  liohrbaugh  v.  Ilamhlin, 
57  Kan.  393,  (46  Pac.  Eep.  705,  57  Am.  St  Rep.  334) 
And  next  an  alteration  grew  out  of  the  statutes  of  those 
states  (our  own  among  them)  which  provide  for  the  descent 
of  personality  in  the  same  manner  and  to  the  same  per- 
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sons  as  real  estate.  The  effect  of  these  statutes  is  to  impose 
a  liability  upon  the  heir  for  the  value  of  the  personality  re- 
ceived, as  well  as  the  real  estate.  Hall  v.  Martin,  46  N.  H., 
337.  According  to  the  common  law,  the  heir  or  devisee 
was  not  liable  for  breach  of  covenant,  unless  expressly 
bound.  But  this  rule  does  not  apply  to  covenants  which 
run  with  the  land.  Morse  v.  Aldrich,  19  Pick.  449.  The 
covenant  in  Dee's  deed  was  general;  that  is,  against  incum- 
brances, and  to  warrant  and  defend  the  title.  A  covenant 
against  incumbrances  does  not  usually  run  with  the  land, 
for  it  is  broken  as  soon  as  the  conveyance  is  made.  Martin- 
dale,  Conveyance  p.  139 ;  Clarh  v.  Swift,  3  Mete.  (Mass.) 
392.  In  England  such  a  covenant  is  coupled  with  one  for 
quiet  enjoyment,  that  being  the  form  which  corresponds 
with  our  warranty  of  title;  and  in  such  case  it  runs  with 
the  land,  for  it  is  then  broken  only  by  eviction.  Rawle,  Cov- 
enants 89;  Anderson  v.  Knox,  20  Ala.  156.  Whether  the 
covenant  in  this  case  extended  in  terms  to  quiet  enjoyment 
does  not  appear.  We  think,  however,  that  must  be  its  effect. 
But  the  matter  is  not  significant,  for  the  general  covenant 
to  warrant  and  defend  the  title  runs  with  the  land  in  all 
cases.  4  Kent,  Commentaries,  528.  The  heirs  and  devisees 
are  bound  for  a  breach  of  this  covenant.  Of  course,  to  bind 
either  heirs  or  devisees  it  must  appear  that  the  ancestor's 
estate  was  settled  and  closed  before  the  claim  accrued  to  the 
covenantee.  The  petition  alleges  such  to  have  been  the  case 
in  this  instance.  We  are  of  the  opinion  plaintiff  has  a  right 
of  action  for  breach  of  covenant  The  case  of  Rohrhaugli  v. 
Hamhlin,  cited  alx)ve,  which  is  quite  similar  in  its  facts  to 
the  one  before  us,  sustains  this  conclusion  fully. 

II.  This  brings  us  to  the  next  question  presented  by 
the  demurrer.  Is  the  claim  in  suit  barred  by  the  statute 
of  limitations  ?     The  judgment  was  a  lien  on  this  land  when 

Dee  conveyed,  and  the  covenant  against  incumbrances 
6  was  therefore  at  once  broken.     Harwood  v,  Lee,  85 

Iowa,   G22.     The  grantee  could  have  sued  at  once, 
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but  he  would  have  recovered  only  nominal  damages.  Id.  The 
warranty  of  title,  which  includes  an  assurance  of  possession, 
was  not  broken  until  the  judgment,  which  Avas  still  a  lien, 
was  asserted  against  plaintiff  and  satisfied  by  him  in  the 
year  1897.  This  action  was  brought  in  August,  1898.  In 
Knadler  v.  Sharp,  36  Iowa,  234,  it  is  said:  ^*The  true  rule 
in  such  cases,  doubtless,  is  that  the  covenant  against  incum- 
brances is  broken  upon  the  making  of  the  conveyance,  so  that 
the  grantee  might  then  maintain  an  action  and  recover  nom- 
inal damages;  but  such  action  and  recovery  would  not  de- 
feat or  prevent  another  action  by  that  grantee,  or  by  the 
grantee  of  that  grantee,  however  remote,  when  and  after 
either  had  been  required  to  discharge  the  incumbrance  in 
order  to  protect  his  title.  The  breach  as  to  the  amount  thus 
required  to  be  paid  would  not  occur  until  the  payment,  and 
then  in  favor  of  the  party  holding  the  title  and  making  the 
payment''  This  doctrine  has  support  in  other  decisions 
of  this  court  in  which  it  is  held  that  the  technical  breach  of 
covenant  against  incumbrances  entitles  one  to  but  nominal 
damages,  and  a  substantial  recovery  only  can  be  had  upon 
the  satisfaction  of  the  lien.  Norman  v.  Winch,  65  Iowa, 
263;  Nosier  v.  Hunt,  18  Iowa,  212.  It  is  also  sustained 
by  decisions  of  courts  of  other  states.  Cheney  v.  Sti^aube,  35 
Is'eb.  521,  (53  K  W.  Eep.,  479)  ;  Wyatt  v,  Dunn,  93  Mo. 
459,  (2  S.  W.  Rep.  402,  6  S.  W.  Rep.  273) ;  Hunt  v.  Marsh, 
80  Mo.  396;  Guerin  v.  Smith,  62  Mich.  369,  (28  K  W. 
Rep.-  906)  ;  Post  v.  Campau,  42  Mich.  98,  (3  X.  W.  Rep. 
277).  In  the  last  mentioned  case,  Mr.  Justice  Cooley, 
speaking  for  the  court  says:  'The  doctrine  that  the  stat- 
ute shall  run  from  the  technical  breach  makes  the  covenant 
in  many  cases  a  mockery.  If  the  incumbrance  consists  of 
a  mortgage  having  many  years  to  run,  the  covenantee  has  no 
right  to  pay  it  off  until  it  falls  due  and  the  fiction  of  a  right 
to  present  action  would  defeat  substantial  redress."  We 
do  not  think  the  decisions  of  this  court  which  are  cited  by 
appellants   as   sustaining  their   position   conflict   with    the 


Digitized  by 


Google 


552  McClure  v.  Dee.  [115  Iowa 


rule  above  announced.  The  language  quoted  from  Funk 
V.  •  Creswell,  5  Iowa,  62,  was  employed  in  discussing  the 
question  whether  a  grantee  could  voluntarily  satisfy  an  in- 
cumbrance existing  upon  the  land  when  he  took  title,  or 
whether  he  must  wait  until  it  was  enforced  against  him.  In 
Yancey  v.  Tatloch,  93  Iowa,  386,  the  action  was  brought 
within  10  years  from  the  date  and  delivery  of  the  deed,  so 
the  issue  here  considered  could  not  have  been  involved.  In 
Harwood  v,  Lee,  supra,  the  question  before  the  court  was 
only  whether  a  grantee  who  had  bought  in,  but  who  had 
not  satisfied,  the  incumbrance,  was  entitled  to  damages.  No 
duty  rested  on  plaintiff  to  satisfy  this  incumbrance  until  it 
was  asserted  against  him.  Therefore  defendants  cannot 
complain  of  the  delay.  The  claim,  in  our  opinion,  was  not 
barred. 

III.  It  is  next  insisted  this  action  should  have  been 
in  equity,  and  against  those  entitled  to  the  probable  rever- 
sion.    As  Eliza  M.  Dee  had  the  right  of  disposal  of  this 

property  to  supply  her  wants  or  gratify  her  wishes  it 
6  is  manifest  she  was  a  necessary  party  defendant    To 

have  brought  the  action  against  those  only  who  were 
entitled  to  what  was  left  on  her  death  might  well  have  been 
ineffectual,  for  there  was  no  assurance  when  this  action  was 
brought  or  when  it  was  tried  in  the  district  court  that  there 
would  be  any  remainder.  We  do  not  think  her  own  per- 
sonal estate  is  liable  for  this  judgment,  leaving  the  whole 
remainder  of  Warren  Dee's  estate  free  from  liability.  By 
proper  proceeding,  Warren  Dee's  property  can  be  made  to 
bear  the  burden.  We  are  not  called  upon  to  determine  ex- 
actly what  estate  Eliza  M.  Dee  took  under  the  will  of  her 
husband.  If  she  took  an  estate  in  fee,  there  is  certainly  no 
merit  in  the  point  we  are  now  considering. 

IV.  It  is  said  that  Power  was  not,  in  any  event,  a 
proper  party  defendant.     He  is  a  party  in  his  trust  capac- 
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ity  only.     The  demurrer  was  joint,  raising  no  issue  on  be- 
half of  Power  which  was  not  raised  on  the  wife's 

7  behalf.    But,  aside  from  this  fact,  it  does  not  present 
the    question    discussed  in    this    connection,    viz., 

whether  Power,  as  trustee,  took  any  interest  in  the  person- 
ality prior  to  the  death  of  Eliza  M.  Dee.  Perhaps  the  resid- 
uary legatees  should  also  have  been  majde  parties,  and  the 
action  should  have  been  in  equity,  but  the  first  of  these 
matters  is  not  covered  by  the  demurrer,  nor  is  any 

8  assignment  of  errors  sufficient  to  raise  it,  and  the 
other  matter  could  be  presented  only  by  motion  to 

transfer  to  the  proper  docket  Code,  Section  3432.  The 
demurrer  does  not  put  in  issue  the  fact  that  some  interest 
or  title  vested  in  Power  as  trustee  under  the  will,  but  asserts 
it  was  not  a  fee.  If  any  interest  passed,  it  was  because  the 
wife  did  not  take  an  absolute  estate;  and,  if  this  was  the 
case.  Power,  as  trustee,  taking  a  legal  interest,  was  a  proper 
party.  Tucker  v.  Silver,  9  Iowa,  261;  Darlington  v,  Effey, 
13  Iowa,  177.  Perhaps  the  petition  should  have  alleged 
against  Power  that  the  personal  assets,  which  alone  vested 
in  him,  were  sufficient  in  value  to  satisfy  plaintiff's  claim. 
It  did  not  do  this.  But  again  we  must  say  the  demurrei' 
does  not  present  the  question,  nor  is  it  discussed  by  counsed. 
We  discover  no  error,  and  the  judgment  is  affirmed. 
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S.  T.  Perin,  Appellee,  v.  F.  D.  Cathcart  and  John  Cath- 
cart^  Appellants. 

Accord  and  Satisfaction:  Tender  of  less  than  due.    Where  a  debtor 
tenders  a  sum  less  than  the  debt  due  in  full  satisfaction  there- 
1    of,  which  the  creditor  expressly  refuses  to  accept  in  full  pay- 
ment, but  accepts  in  part  payment,  it  is  not  an  accord  and  sat- 
isfaction. 

Jury  question.    One  of  two  debtors  met  their  creditor,  and  offered 

a  sum    less  than  the  sum  due.  in  full  settlement,  but  the  attor- 

1    ney  foo:  the  creditor  stated  that  the  sum  would  only  be  received 
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to  apply  on  the  debt.    An  agent  of  both  parties  stated  in  their 
presence  that  it  was  understood  that  the  tender  was  made  in 

2  full  payment,  but  was  accepted  only  as  a  partial  payment,  and 
the  money  was  then  paid  the  creditor.  The  debtor  testified 
that  he  understood  that  the  creditor  accepted  the  money  to 

3  apply  on  the  sum  due.  After  the  payment  the  debtors  made 
an  additional  payment  for  the  reason  that  they  had  discovered 
that  a  set-off  claim  was  less  than  they  supposed.  Held,  that 
the  question  whether  the  sum  tendered  was  received  in  full 
settlement  was  for  the  jury. 

Contracts:     Discounts.     Where  a  contract  requiring  certain   pay- 
ment provides  that  the  payor  shall  receive  a  certain  discount 
1     if  the  payment  is  made  in  full  by  a  certain  day  and  the  entire 

6  sum  is  not  paid  by  that  time,  the  payor  is  not  entitled  to  the 
discount,  though  the  failure  to  pay  arises  from  a  dispute  as 
to  a  set-off  claimed  by  the  payor. 

Appeal:    rebuttal  and  testimony  in  chief:     Harmless  error.    The 

4  admission  in  rebuttal  of  material  testimony  which  should  have 
been  introduced  in  chief  is  not  reversible  error. 

Objections.    Where  portions  of  a  letter  offered  in  evidence  are  ad- 

5  missible,  a  general  objection  to  the  entire  letter  does  not 
authorize  its  exclusion. 

Harmless  erboe:     Triffling  excess  in  judgment.     Error  in  render- 

7  ing  a  judgment  for  22  cents  more  than  the  sum  due,  is  not 
sufficient  to  authorize  a  reversal. 

Appeal  from  Plymouth  District  Court, — ^Hon.  J.  F.  Ol- 
iver^ Judge. 

Tuesday^  Februaky  4,  1902. 

Action  to  recover  a  balance  alleged  to  -be  due  for  real 
estate  sold  and  delivered  defendants.  Defense,  false  and 
fraudulent  representations  in  the  sale  of  the  land,  and  an 
accord  and  satisfaction.  Trial  to  a  jury  which  returned 
special  findings  and  a  general  verdict  for  plaintiff.  Defend- 
ants moved  to  set  aside  the  general  verdict,  and  for  judg- 
ment on  the  special  findings.  This  motion  was  overruled, 
and  they  appeal. — Affirmed. 

Martin  &  Martin  for  appellants. 

/.  U.  Samrnis  and  J.  M.  Wormley  for  appellee. 
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Deemer,  J. — November  1,  1898,  plaintiff  entered  into 
a  parol  contract  with  defendants,  whereby  he  agreed  to  sell 
them  certain  land  for  the  sum  of  $8,000.  He  held  title  to 
some  of  the  land  so  sold  and  a  contract  of  purchase  for  the 
re;nainder.  There  was  due  on  this  contract  of  purchase 
$834,  and  the  land  to  which  he  held  title  was  encumbered 
by  mortgage.  It  was  first  agreed  that  defendants  should 
pay  $4,000  in  cash  and  the  remainder  March  1,  1899, — • 

whether  with  or  without  interest  is  a  question  in  dis- 
1  pute.      Some  time   after  the  original  contract  waa 

made,  the  parties  entered  into  a  new  arrangement, 
whereby  defendants  were  to  pay  all  cash  at  a  time  fixed, 
and  plaintiff  was  to  make  a  discount  of  $78  in  considera- 
tion thereof.  Pursuant  to  this  arrangement,  defendants 
paid  plaintiff  the  sum  of  $3,922,  and  were  to  pay  the  re- 
mainder when  title  was  perfected.  Plaintiff  executed 
a  deed  of  the  lands  to  which  he  held  title,  and  an  assign- 
ment of  the  land  contract,  and  delivered  them  to  the  Bank 
of  Kingsley,  to  which  bank  all  parties  agreed  paynientss 
should  be  made.  Defendants  claim  that  during  the  nego- 
tiations plaintiff  made  certain  representations  regarding  a 
well  on  the  premises,  which  were  false,  and  that  they  were 
compelled  to  expend  the  sum  of  $114  in  order  to  secure 
water  from  a  well  such  as  plaintiff  represented  was 
on  the  place;  that,  when  defendants  were  notified  of  the 
perfection  of  the  title  to  the  lands,  a  controversy  had  arisen 
between  the  parties  regarding  this  well,  and  that  certain 
correspondence  had  passed  between  them  (defendants)  and 
the  oflScers  of  the  bank  regarding  this  controversy, — plain- 
tiff being  ill  and  unable  to  attend  to  the  matter  himself,— 
which  had  been  unavailing  in  the  settlement  of  the  dispute, 
and  that  defendants  met  plaintiff  at  the  Bank  in  Kingsley, 
and  tendered  to  him  the  sum  of  $3,906.65  in  full  settle- 
ment of  the  amount  due  on  the  land ;  that  plaintiff's  attor- 
ney was  present'  with  him  at  the  bank,  and  remarked  at 
the  time  the  tender  was  made,  "I  want  it  understood  it  is 
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only  to  be  accepted  as  part  payment,  and  I  don't  care  a 

d how  you  tender  it"       Defendants  claim  that  they 

then  made  tlio  remark  that  it  was  paid  in  full  settlement, 
and  that  the  officer  of  the  bank  who  was  present  said,  '^Xow, 
gentlemen,  it  is  understood  that  Cathcart^  tender  this  as 
full  payment  of  their  land  deal,  but  Mr.  Perin  receives  it 
only  as  part  payment,"  and  that  he  then  asked  plaintiff  if  he 
should  turn  over  the  papers,  to  which  plaintiff  responded 
that  he  should,  and  that  thereupon  plaintiff  took  the  money 
which  had  been  tendered.  In  arriving  at  the  amount  of 
the  tender,  defendants  computed  interest  on  tlie  second 
$4,000  payment  from  the  date  the  patent  to  the  "contract 
land"  was  received  by  the  bank,  added  the  amount  to  the 
principal,  and  deducted  $125  on  account  of  what  was  then 
estimated  to  be  the  price  of  the  well.  The  jury,  as  we  have 
said,  found  a  general  verdict  for  plaintiff,  and,  in  answer  to 
special  interrogations,  found  that  a  controversey  arose  be- 
tween the  parties  regarding  a  well;  that  defendants  de- 
posited with  the  Bank  of  Kingsley  the  amount  of  money 
claimed  by  them  to  be  due,  as  a  tender,  with  instructions 
to  pay  the  amount  to  plaintiff  only  in  full  settlement  and 
payment  of  the  amount  due  for  the  land;  that  plaintiff 
knew  of  the  condition  of  the  tender  before  the  same  was 
paid  to  him ;  and  that  the  bank  paid  the  amount  so  tendered 
to  plaintiff  after  he  had  been  informed  of  the  terms  and 
conditions  thereof. 

The  main  point  in  the  case  will  be  better  understood 
from  the  reading  of  a*  part  of  the  fifth  instruction  given 
by  the  court  to  the  jury  which  was  as  follows:    "So  if  you 
find  from  a  preponderance  of  the  evidence,  that  the 
2  plaintiff  assented  to  and  accepted  the  money  in  ques- 

tion under  the  terms  and  conditions  of  said 
tender,  as  made,  and  in  full  settlement  and  satisfaction 
of  his  claims  and  demands  against  the  defendants  as  afore- 
said, tlien  the  plaintiff  will  not  be  entitled  to  recover  in 
this  action  in  any  sum  whatever;  and,  if  you  so  find,  you 
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should  determine  the  issue  of  accord  and  satisfaction  in 
favor  of  the  defendants,  and  return  your  verdict  in  their 
favor.  If  you  do  not  so  find,  or  if  you  believe  from  the  evi- 
dence that  the  plaintiff,  at  the  time  said  tender  was  made, 
expressly  refused  to  accept  the  terms  and  conditions  thereof, 
and  to  receive  the  money  in  full  payment  and  satisfaction 
of  his  claims  as  aforesaid,  but  accepted  and  received  the 
same  only  upon  the  conditions  and  with  the  understanding 
between  himself  and  the  defendant  John  Cathcart  that  the 
same  should  be  accepted  as  part  payment  only,  and  not  in 
full  satisfaction  of  his  claims  against  the  defendants,  then 
the  same  would  not  constitute  an  accord  and  satisfaction  be- 
tween the  parties."  The  claim  made  by  the  defendants  is 
that  the  acceptance  of  the  tender,  under  the  circumstances 
shown,  amounted  to  an  accord  and  satisfaction,  although 
the  plaintiff  declared  at  the  time  that  he  would  not  accept 
it  as  such.  Under  some  circumstances  this,  no  doubt,  is 
the  rule.  Vermont  Baptist  Convention  v.  Ladd,  58  Vt  95, 
(4  Atl.  Eep.  634) ;  Donohue  v.  Woodbury,  60  Mass.  150, 
(52  Am.  Dec.  777)  ;  Fuller  v.  Kemp,  138  K  Y.  App.  231, 
(33  N".  E.  Eep.  1034,  20  L.  E.  A.  785).  But  as  an  ac- 
cord and  satisfaction  is  an  executed  agreement  whereby  one 
of  the  parties  undertakes  to  give,  and  the  other  to  accept, 
in  satisfaction  of  a  claim  arising  either  from  contract  or 
tort,  something  other  or  different  from  what  he  is  or  con- 
siders himself  entitled  to,  no  invariable  rule  can  be  laid 
down,  with  any  degree  of  certainty,  as  to  what  constitutes 
such  an  agreement.  Each  case  must  be  determined  largely 
on  its  peculiar  facts.  To  constitute  a  valid  accord  and  sat- 
isfaction, not  only  must  it  be  shown  that  the  .debtor  gave 
the  amount  in  satisfaction,  but  that  it  was  accepted  by  the 
creditor  as  such.  Jones  v,  Fennimore,  1  G.  Greene,  134; 
\Yeddigen  v.  Fabric  Co,,  100  Mass.  422.  The  agreement 
need  not  be  express,  but  may  be  implied  from  circumstances, 
as  shown  in  the  cases  just  cited.  Where  an  offer  of  accord 
is  made  on  condition  that  it  is  to  be  taken  in  full  of  de- 
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TTiands.  the  creditor,  doubtless,  has  no  alternative  but  to  re- 
fuse it  or  accept  it  upon  such  conditions.  Keck  v.  Insur- 
ance Co.,  SO  Iowa,  200.  But  even  in  such  a  case  the  debtor 
ma  J  consent  to  the  creditor's  receiving  it  on  his  own  terms. 
Potter  v.  Douglass,    44  Conn.  541 ;    Sicoite  v.  Barber,    83 

Wis.  431,  (53  X.  W.  Kep.  697).  Gassett  v.  Town 
3  of  Andover,  21  Vt.  342.     Whether  or  not  there  has 

been  such  a  giving  and  acceptance  as  to  amount  to 
an  accord  and  satisfaction  is  generally  a  question  of  fact 
for  the  jury.  Robinson  v.  Railroad  Co,,  84  Mich.  685,  (48 
N.  W.  Eep.  205)  ;  Oil  Well  Sitpply  Co.  v.  Wolfe,  127  Mo. 
616,  (30  S.  W.  Eep.  145).  To  determine  the  correctness  of 
the  instruction  given,  and  of  the  ruling  on  the  motion  for 
judgment  on  the  special  findings,  it  is  necessary  to  con- 
sider some  additional  testimony  adduced  by  the  parties: 
One  of  the  defendants  said  on  the  witness  stand:  '^I  un- 
derstand that  Perin  accepted  the  money  to  apply  on  what 
he  claimed  to  be  due  him.  I  was  representing  my  brother 
and  myself  in  the  transaction,  and  fully  understood  the 
terms  upon  which  Perin  accepted  it  when  it  was  paid  to 
him — simply  to  apply  on  what  he  claimed  was  due  as 
part  settlement."  With  this  understanding  he  accepted  the 
deeds  from  plaintiff.  Moreover,  it  appears  that,  after  the 
alleged  accord  was  executed,  defendants  paid  plaintiff  the 
sum  of  $11.  They  explain  this  by  saying  that  the  well  cost 
•  them  but  $114,  instead  of  $125,  as  estimated,  and  that  be- 
cause of  this  fact  they  returned  the  difference  to  plaintiff. 
This  may  of  course  have  been  an  act  of  generosity  on  their 
part,  but  a  jury  was  authorized  to  say  it  was  through  some 
other  motive.  The  testimony  above  referred  to,  taken  in  con- 
nection with  the  other  evidence,  surely  made  a  case  for  the 
jury,  and  the  instruction  complained  of  seems  to  be  in  exact 
accord  with  the  established  rules  of  law  hitherto  set  out 
This  being  true,the  answers  to  the  special  findings  were  not 
necessarily  inconsistent  with  the  general  verdict;  for  while 
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the  plaintiff  may  have  accepted  the  money,  knowing  of  the 
condition  on  which  it  was  offered,  it  may  have  been  under 
such  circumstances  that  an  agreement  to  take  it  on  the  con- 
dition imposed  will  not  be  inferred.  This  was  wholly  a 
jury  question. 

II.  The  Bank  of  Kingsley  seems  to  have  been  the 
agent  of  both  parties  in  this  transaction.  We  have  already 
referred  to  the  fact  that  defendants  wrote  several  letters 

to   the   bank   regarding   the   matter  in  hand.       On 

4  rebuttal,  plaintiff  was  permitted  to  introduce  in  evi- 
dence, over  defendants'  objection,  certain  letters  writ- 
ten by  the  oflScers  of  the  bank  to  him,  which  stated  defend- 
ants' claims  regarding  the  well,  the  fact  that  a  tender  was 
made,  and  other  matters  relating  to  the  claims  and  acts  of  the 
defendants.  The  court  allowed  these  in  evidence  for  the  sole 
purpose  of  showing  the  nature  and  extent  of  the  contro- 
versy between  the  parties,  and  not  as  establishing  the  mer- 
its of  the  controversy.  That  these  letters  were  improperly 
admitted  in  rebuttal  is  not  regarded  as  material,  for  the 
court,  in  its  discretion,  could  have  admitted  them,  if  ma- 
terial, as  testimony  in  chief,  although  offered  in  rebuttal. 

We  do  not  reverse  because  testimony  is  admitted  out 

5  of  its  regular  order.     We  think  some  of  the  state- 
ments in  the  letters  were  competent  and  material, 

and  properly  admitted  for  the  purposes  indicated  by  the 
court  in  its  ruling.  In  these  letters  the  bank  officers  vol- 
unteered advice  to  plaintiff  regarding  his  method  of  pro- 
cedure. This,  of  course,  was  immaterial,  but  defendants 
made  no  specific  objections  to  these  parts  of  the  letters.  As 
parts  of  the  letters  were  admissible,  a  general  objection  to 
the  whole  thereof  was  not  sufficient  ground  for  their  exclu- 
sion. These  rules  are  so  well  settled  that  they  do  not  re- 
quire support  from  the  authorities. 

III.  In  the  sixth  paragraph  of  its  charge  the  trial 
court  instructed,  in  effect,  that,  if  the  jury  found  for  the 
plaintiff  on  the  issue  of  accord  and  satisfaction,  then  it  must 
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find  him  entitled  to  the  $78  which  it  was  claimed  was  agreed 
upon  between  the  parties  as  a  discount  because  of 

6  ■         the  substituted  agreement  for  payment  in  cash.     The 

evidence  shows  that  the  consideration  for  this  agree- 
ment of  discount  was  defendants'  promise  to  pay  the  whole 
amount  in  cash  when  the  patent  was  obtained  to  tlie  land 
held  by  plaintiff  under  contract.  This  patent  was  obtained 
and  notice  given  to  defendants  on  December  21,  1898.  They 
were  also  told  at  or  about  this  time,  and  again  on  December 
29th,  that  the  papers  were  in  the  b^nk,  ready  for  delivery, 
and  that,  to  obtain  the  discount,  they  should  make  tlie  cash 
payment.  Instead  of  making  immediate  ])ayment,  they  de- 
ferred doing  anything  until  the  IGtli  of  February  follow- 
ing, when  it  is  claimed  the  accord  and  satisfaction  were 
had.  Surely,  as  tliey  did  not  make  the  cash  payment  eat 
agreed,  they  were  not  entitled  to  the  discount,  and  there  was 
no  error  in  the  court's  charge  respecting  this  item.  One  of 
the  defendants  testified  that  when  the  patent  was  received 
by  the  bank  the  title  was  satisfactory. 

There  may  have  been  an  error  of  a  few  cents  in  allow- 
ing interest  on  this  amount  for  the  time  elapsing  between 
December  5th,  when  the  substituted  agreement  for  the  pay- 
ment of  cash  was  made,  and  December  21st,  when 

7  the  patent  was  obtained.     But  this,  even  if  errone- 
*    ous,  is  too  small  an  item  to  justify  us  in  reversing  the 

case.     If  defendants  are  insistent  upon  it  they  may  have  a 
refund  of  22  cents,  but  this  is  all  they  are  entitled  to. 

Having  now  disposed  of  the  controlling  points  in  the 
case,  we  arrive  at  the  conclusion  that  the  judgment  is  right, 
and  it  is  affirmed. 
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Hawkeye  Loan  and  Brokerage  Company^  Appellant,  v. 
Kate  Gordon. 

Tax  Sale:      misdescription:     Redemption.     When  land   owned   by 
K.  G.  Is  taxed  to  M.  K.  G.,  and  notice  of  expiration  of  time  to 

1  redeem  Is,  pursuant  to  the  statute,  given  only  to  tenants  in  pos- 
session and  to  M.  K.  G.,  to  the  latter  by  publication,  no  such 

3  person  being  in  the  county  at  the  time,  the  owner  has  not  on 
this  account  any  right  to  subsequently  redeem. 

Appeal:    trial  de  novo:     Assignment  on  ruling  on  demurrer.    The 
overruling  of  demurrer  to  cross  petition  may,  on  proper  assign- 

2  ment,  be  reviewed  on  appeal,  where  the  case  is  there  triable 
de  novo,  though  the  party  pleaded  over,  and  had  a  trial  on  the 
merits. 

Cost  of  needless  abstract.    Appellant  will  be  taxed  with  the  cost 

4  of  her  additional  abstract,  an  unnecessary  extension  of  the 
evidence  being  contained  therein. 

Appeal  from  Linn  District  Court — Hon.  H.  M.  Eemley- 

Judge. 

Tuesday^  February  4,  1902. 

This  action  was  brought  to  recover  possession  of  real 
estate.  An  answer  and  cross  petition  were  filed,  setting  up 
an  equitable  defense  and  prayer  for  relief;  whereupon,  on 
motion  of  the  defendant,  the  cause  was  transferred  to  the 
equity  side  of  the  docket,  and  tried  as  an  equity  case.  Judg- 
ment was  rendered  for  the  defendant,  and  the  plaintiff  ap- 
peals.— Reversed, 

J.  A.  Reed  for  appellant. 

Clarh  &  Clark  for  appellee. 

Sherwin^  J. — The  defendant  owned  the  premises  in 
controversy.        From  1894  to  1898,   inclusive,  they  were 
Vol.  115  Ia— 36 
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taxed  to  M.  K.  Gordon.    In  1895  they  were  sold  by  the  coun- 
ty treasurer  for  the  county  tax  of  1894,  then  due  and 
1  unpaid,  and  a  deed  was  issued  on  the  certificate  of 

said  sale  in  1899.  Tenants  were  in  possession  of 
the  property  when  application  was  made  therefor,  and 
proper  notice  was  served  on  them.  Notice  of  expiration 
was  duly  published  as  to  M.  K.  Gx)rdon,  but  no  notice  was 
served  on  the  defendant.  Ko  person  by  the  name  of  M.  K. 
Gordon  lived  in  Linn  county  at  the  time  of  the  publication 
of  the  notice  in  question,  nor  at  the  time  the  deed  was 
taken;  but  the  appellee  contends  that  as  she  was  the  o^vner 
of  the  property,  and  then  lived  in  Linn  county,  she  was 
entitled  to  notice,  and  because  none  was  served  on  her  the 
tax  deed  is  void,  and  she  asks  to  redeem  from  the  sale.  There 
is  no  averment  in  the  answer  or  cross  petition  that  all  taxes 
due  upon  the  property  have  been  paid  by  the  defendant, 
as  required  by  Section  1445  of  the  Code.  The  plaintiff  de- 
murred to  the  cross  petition  for  this  reason,  the  demurrer 
was  overruled,  an  exception  taken,  and  a  reply  filed.  Error 
is  assigned  on  the  ruling  on  the  demurrer.  That  the  de- 
murrer should  have  been  sustained  is  entirely  clear,  but 
whether  it  was  waived  by  filing  a  reply  and  proceeding  with 
the  trial  is  another  question.  If  this  were  a  law  action, 
there  could  bo  no  doubt  as  to  the  situation,  for  we  have 
held  it  to  be  a  waiver.  Frum  v.  Keeiiey,  109  Iowa,  393. 
We  there  held  that  while  chapter  96,  Acts  25th  General 
Assembly,  applied  where  a  demurrer  was  overruled,  the 
party  did  not,  by  pleading  over,  waive  his  right  to  attack 
the  pleading  at  any  time  in  the  prepress  of  the  case,  but 
might  raise  the  question  again  by  motion  in  arrest  of  judg- 
ment  or  to  direct  a  verdict ;  but  wo  further  held  that  if  he 
failed  to  do  one  or  the  other  he  could  not  have  the  ruling 
reviewed  here.  The  plaintiff  could  only  raise  the  question 
it  did  by  demurrer,  because  there  was  no  cause  of  action 
pleaded.  Linden  v.  Green,  81  Iowa,  365;  Dunn  v.  Wolf, 
81  Iowa,  688.     And  when  the  demurrer  was  overruled  it 
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could  do  nothing  further  than  to  either  stand  thereon  and 

permit  judgment  to  go  against  it^  or  proceed  with  the  trial 

on  the  merits.     In  law  cases  we  can  only  review  the  errors 

in  the  trial  below,  while  in  cases  triable  de  novo  here 

2  we  may  render  final  judgment      If  the  pleadings 
do  not  present  a  cause  of  action  or  defense,  and  the 

question  has  been  properly  raised  in  the  court  below  and 
a  ruling  had  thereon,  we  think  it  may  be  reviewed  by  us 
upon  proper  assignment  of  error  in  equity  cases,  notwith- 
standing the  fact  that  the  party  may  have  pleaded  over  and 
had  a  trial  on  the  merits.  As  bearing  on  this  question,  see 
Hogueland  v.  Arts,  113  Iowa,  634. 

On  the  merits  of  the  case  there  must  be  a  reversal. 

The    land  was  taxed  to  M.  K.  Gordon.     There  was  no  such 

person  in  the  county  at  the  time  the  notice  of  expiration  was 

served.     Kate  Gordon,  the  owner  of  the  land,  was 

3  never  known  as  or  called  M.  K.  Gordon.  The  service 
by  publication  as  to  M.   K.    Gordon   is   in  regular 

form,  and  the  statute  requires  notice  only  to  the  parties  in 
whose  name  the  land  is  taxed  and  to  those  in  possession 
thereof,  and  when  the  one  to  whom  it  is  taxed  is  a  non- 
resident of  the  county  service  may  be  made  by  publication. 
If  the  land  is  taxed  in  a  wrong  name  by  mistake,  notice  to 
the  one  to  whom  taxed  is  sufficient.  Hillyer  v.  Farneman, 
65  Iowa,  227.  Seymour  v,  Harrison,  85  Iowa,  130;  Ex- 
change National  Bank  v.  Croohs,  97  Iowa,  244.  If  the 
notice  had  been  personally  served  on  the  defendant,  it  may 
be  that  she  could  not  complain  because  of  being  wrongly 
named  therein.  But  such  is  not  this  case.  The  statute  was 
followed  literally  here,  and  this  was  sufficient. 

The  motion  to  strike   appellant's   additional   ab- 

4  stract  is  overrruled,  but  the  cost  thereof  is  taxed  to 
the  appellant,  because  it  contains  an  unnecessary  ex- 
tension of  the  evidence. 

The  judgment  is  reversed,  and  the  plaintiff's  title  is 
quited  as  prayed. — ^Reversed. 
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lin  6311 

1 118  2W  J.  E.  Harvey,  Appellant,  v.  J.  J.  Wieland. 

115   664J     ' 

127. IMl 

115    5^  Evidence:     failure  to  stamp  instrument:     Proof  of  fraudulent 

jJ35    675  intent  required.    Under  the  United  States  internal  revenue  law 

of  June  13,   1898,  declaring   instruments   invalid   from  which 

1  stamps  have  been  omitted  with  intent  to  defraud  the  gov- 
ernment, the  intent  must  be  shown  by  the  party  relying  on 
such  omission,  before  an  unstamped  instrument  will  be  inad- 
missible in  evidence. 

Same.     Under  the  United  States  internal  revenue  law  of  June  13, 
1898,   providing   that  no   unstamped   instrument   shall   be  ad- 

2  mitted  in  evidence  until  a  stamp  shall  be  affixed  thereto,  a 
stamp  may  be  affixed  at  any  time  before  such  instrument  is 
offered  in  evidence. 

Appeal  from  Carroll  District  Court. — Hon.  S.  M.  Elwood, 

Judge. 

Wednesday,  Febeuary  5,  1902. 

Action  to  recover  rent     Trial  to  the  court,  and  judg- 
ment for  the  defendant.     The  plaintiff  appeals. — Reversed. 

Geo.  W.  Bowen  for  appellant. 

Xo  appearance  for  appellee. 

Sherwin,  J. — There  is  a  written  lease  of  the  premises 
in  this  case,  but  a  revenue  stamp  was  not  placed  thereon 
and  canceled  when  it  was  executed,  as  required  by  the  Act 
of  Congress  of  June  13,  1808  (30  Stat  461).  Objection 
was  made  to  the  lease  when  offered  in  evidence  for 
1  this  reason.        The  proper  stamp  was  then  placed 

thereon  and  canceled  by  the  assignee  thereof,  where- 
upon the  lease  was  admitted  in  evidence.  There  is  nothing 
in  the  court's  finding  indicating  the  ground  on  which  judg- 
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ment  for  the  defendant  was  based,  but  we  take  it  to  have 
been  based  on  the  failure  to  stamp  the  instrument  when 
executed.  Many  cases  have  been  decided  by  this  court  in 
which  the  question  before  us  has  been  determined  and  de- 
cided under  former  revenue  acts  of  a  similar  character,  but 
none  of  these  cases  are  referred  to  in  the  argument  pre- 
sented here ;  hence  we  are  without  the  help  of  counsel  in  ap- 
plying them  to  the  case  at  bar.  It  is  claimed  by  the  appel- 
lant that  the  act  in  question  does  not  apply  to  evidence 
offered  in  a  state  court,  but  we  have  repeatedly  held  that 
similar  ones  did  so  apply.  Ciiy  of  Muscatine  v,  Stememan, 
30,  Iowa,  5S6,  and  cases  therein  cited.  In  Mitchell  v.  In- 
surance Co,,  32  Iowa,  421,  we  held  that  the  failure  to  stamp 
an  instrument  did  not  render  it  invalid,  in  the  absence  of 
evidence  of  intent  to  defraud  the  government  by  the  omis- 
sion, and  that  such  an  instrument  was  properly  admitted 
in  evidence,  where  no  such  'intent  was  shown.  This  case 
was  followed  in  Ricord  v.  Jones,  33  Iowa,  26,  and  in  Ogden 
V.  Forney,  33  Iowa,  205.  It  was  held  in  the  Ricord  Case 
that  the  burden  of  proof  was  on  the  party  relying  on  the 
failure  to  so  stamp.  There  is  no  evidence  of  such  an  intent 
in  this  case,  and  the  judgment,  for  this  reason  alone,  should 
be  reversed.  Cassidy  v.  St,  Germain  22  K.  I.  53, 
2  (46  Atl.  Kep.  35).     Moreover,  we  are  of  opinion 

that  the  stamping  of  the  lease  before  it  was  intro- 
duced in  evidence  would  remove  the  objection  to  it  in  this 
case.  State  v.  Way,  15  Iowa,  596.  And  see  note  on  the 
subject  generally  in  Knox  v,  Rossi,  25  Xev.  96,  (48  L.  E. 
A.  305  (s.  c.  57  Pac.  Eep.  179).  The  act  of  1898  provides 
only  that  no  instrument  or  paper  shall  be  admitted  until  a 
stamp  shall  be  aiRxed  thereto,  and  its  very  language  indi- 
cates that  the  stamp  may  be  affixed  at  any  time  before  the 
paper  is. offered. 

The  judgment  is  revebsed. 
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s^l  JosiE  Breeding  v.  Kixsey  Jordan^  et  al,.  Appellants. 

Mulct  Law  Bond:  Lxahiliiy  of  sureties.  The  sureties  on  the  bond 
of  a  mulct  law  saloon  keeper,  given  under  Code,  section  2448. 
subdivision  3,  providing  that  such  saloon  keeper  shall  give  a 

1  bond  conditioned  to  pay  all  damages  that  may  result  from  the 
sale  of  liquors  on  the  premises,  are  not  relieved  from  liability 
for  damages  from  the  sale  of  liquor  to  plaintiffs  husband  by 
the  fact  that  the  saloon  keeper  had  not  filed  the  consent  of  all 
property  owners  within  50  feet  of  his  saloon,  as  required  by 
subdivision  2  as  a  condition  precedent  to  his  right  to  operate 
under  the  mulct  law;  the  bond  reciting  that  all  the  pro- 
visions of  the  law  had  been  complied  with. 

Same.  The  sureties  on  the  bond  are  subject  to  the  same  liabilities 
for  such  sale  as  the  principal,  who,  under  Code,  section  2418, 
is  liable  to  the  wife,  child,  etc.,  for  damages  both  actual  and 

2  exemplary,  resulting  from  th^  intoxication  of  the  husband, 
father,  etc.,  caused  by  the  illegal  sale  of  liquor  by  the  saloon 
keeper. 

Appeal  from  Wapello  District  Court. — Hon.  F.  W.  Eich- 

ELBERGER^    JudgG. 

Wednesday^  February  5,  1902. 

The  defendant  Jordan  is  accused  by  plaintiff  of  sell- 
ing intoxicating  liquors  to  her  husband,  notwithstanding 
notice  to  desist,  and  producing  his  intoxication,  and  judg- 
ment for  damages  demanded  against  him  and  the  sureties 
on  his  bond.  Trial  to  jury  resulted  in  a  verdict  against  de- 
fendants, on  which  judgment  was  entered,  and  they  appeal. 
— Affirmed. 

D.  n.  Emery  and  S.  E.  Adler  for  appellants. 

/.  ir.  Lewis  for  appellee. 

Ladd^  C.  J. — Ostensibly,  at  least,  the  defendant  Kin- 
sey  Jordan  was  operating  a  saloon  under  the  mulct  law, 
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though  he  had  failed  to  file  with  tlio  county  auditor  the 
written  consent   of   resident  freeholders   owning   property 

within  50  feet  therefrom,  as  required  by  subdivision 
1  2  of  section  2448  of  the  Code.     It  is  insisted  that 

because  of  this  omission  the  sureties  on  his  bond  are 
not  liable.  This  bond,  in  accordance  with  subdivision  3  of 
the  above  section,  was  conditioned  upon  the  faithful  observ- 
ance of  all  the  provisions  of  the  law  relating  to  the  mulct 
tax,  and  the  payment  of  all  damages  which  might  result 
from  sales  of  intoxicating  liquors  upon  the  premises  des- 
cribed, and  especially  recited  the  filing  of  the  general  state- 
ment of  consent,  a  certified  copy  of  consent  resolution  adopt- 
ed by  the  city  council  and  also  *'a  written  statement  of  con- 
sent from  all  the  resident  freeholders  owning  property 
within  fifty  feet  of  the  premises  hereinbefore  described 
where  said  business  is  or  is  to  be  carried  on."  From  this 
it  appears  the  bond  was  executed  for  the  express  purpose 
of  enabling  Jordan  to  engage  in  the  business  of  selling  in- 
toxicating liquors.  It  was  one  of  the  essential  requisites 
to  securing  immunity  from  the  penalties  of  the  prohibitory 
law.  ^hould  other  conditions  of  that  section  not  be  com- 
plied with  or  bo  violated,  the  bar  to  proceedings  under  the 
general  statutes  would  either  never  be  interposed  or  cease 
to  be  effectual.  Section  2451,  Code.  In  either  event, 
it  is  not  perceived  how  such  a  result  can  affect  the  validity 
of  a  bond  executed  in  strict  compliance  with  another  condi- 
tion of  the  statute.  The  immunity  of  the  saloon  keeper 
from  the  penalties  of  violating  the  law  is  one  thing ;  the  lia- 
bilities of  the  sureties  on  his  bond,  executed  for  the  benefit 
of  any  one  suffering  damages  because  of  his  acts,  quite  an- 
other. The  invalidity  of  the  election  of  an  officer  furnishes 
no  defense  to  an  action  on  his  bond.  Xeither  is  proof  of 
noncompliance  with  other  conditions  of  the  mulct  law  any 
defense  to  a  suit  on  such  a  bond  for  the  damages  contem- 
plated in  its  execution.  Having  recited  therein  compliance 
with  all  the  preliminary  provisions  of  the  law,  and  the  prin- 
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cipal  having  engaged  in  the  traflSc  precisely  as  though  this 
had  been  done,  the  sureties  are  not  in  a  situation  to  object 
that  he  has  not  done  that  which  they,  in  their  obligation, 
have  solemnly  declared  has  been  performed.  Boone  County 
V.  Jones,  54  Iowa,  703 ;  Bennehan  v.  Webb,  28  N.  C.  57. 

II.     The  bond  is  for  the  payment  of  damages  "that 
may  result  from  the  sale  of  intoxicating  liquors  upon  the 
premises  occupied  by  the  obligor."     They  are  precisely  those 
which  might  be  recovered  from  the  principal  alone, 
2  and  by  the  express  provisions  of  section  2418  of  the 

Code,  include,  in  such  a  case  as  this,  exemplary  as 
well  as  actual  damages.  The  verdict  is  supported  by  the 
evidence,  and  is  not  excessive. — Affirmed. 


Ft.  Dodge  ELECxiiic  Light  &  Power  CoMPAir5r  v.  The 
City  of  Ft.  Dodge^  J.  H.  Able^  Coimty  Treasurer  of 
Webster  County,  and  Iowa  National  Bank^  Inter- 
vener, Appellants. 

Paving  Tax:  btbeet  bailways:  Invalid  assessment.  Under  Acts 
Twenty-fifth  General  Assembly,  chapter  7,  providing  that  when- 
ever a  street  railway  remains  on  a  street  which  the  council 
directs  to  be  paved,  and  the  owner  fails  or  refuses  to  comply 
with  the  order  of  the  council  to  do  its  portion  thereof,  the  por- 
1  tion  of  the  cost  of  paving  assessable  on  the  street  railway  (shall 
be  ascertained  and  assessed  against  it,  a  street  railway)  Is 
not  properly  assessable  for  any  portion  of  the  cost  ot  paving 
where  the  city  by  its  contract  for  the  improvement,  has  agreed 
to  charge  the  abutting  property  owners;  especially  when  the 
council  has  not  directed  that  any  part  of  the  cost  be  assessed 
to  such  railroad. 

Liability  of  city  to  contractor.  Where  a  municipal  paving  con- 
tract stipulated  that  the  contractor  should  receive  the  special 
assessment  certificates  in  full  payment,  but  such  assessment 
4  was  illegally  and  without  authority  levied  on  the  property  of 
of  a  street  railway  not  liable  therefor,  the  city  was  liable  to 
the  contractor  for  the  amount  of  the  void  certificates,  since 
had  the  entire  amount  been  assessed  against  abutting  property, 
it  would  have  been  valid,  and  it  therefore  lay  within  the  power 
of  the  city  to  fulfill  its  agreement  by  making  a  valid  assess- 
ment. 
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Injunctions:  Appeal.  Where  a  city  council  levies  an  assessment 
for  street  improvements  wholly  without  authority,  an  ag- 
grieved party  may  enjoin  the  enforcement  of  the  assessment 
3  without  appealing,  under  Code,  section  839,  providing  that  any 
person  affected  by  the  levy  of  any  special  assessment  may  ap- 
peal therefrom  to  the  district  court,  and  especially  where  the 
assessment  was  made  under  statutes  prior  to  the  Code;  the 
provision  as  to  appeals  being  limited  to  assessment  proceed- 
ings under  the  provisions  of  the  Code. 

Statutes.  Code,  section  83i,  providing  that  street  railway  com- 
panies shall  be  required  to  pave  between  the  rails  of  their 
tracks,  etc.,  is  applicable  only  to  street  improvements  under- 
2  taken  in  pursuance  of  the  authority  conferred  by  the  Code 
Itself, — section  51  providing  that  the  repeal  of  existing  statutes' 
shall  not  affect  any  act  done,  or  accruing  or  established  rights, — 
and  a  street  railway  company  is  not  liable  thereunder  for  spe- 
cial assessments  under  a  paving  contract  executed  prior  to  the 
adoption  of  the  Code  of  1897. 

Foot  bule:    Constitutional  law.    The  statute  authorizing  an  assess- 
8    ment  for  street  improvements  in  accordance  with  the  front  foot 
rule,  and  without  regard  to  special  benefits,  is  not  unconstitu- 
tional. 

Municipal  Corporations:      debts:     Paving  contracts.     Under  Con- 
stitution, article  11,  section  3,  limiting  the  power  of  the  city 

5  to  contract  indebtedness  to  an  amount  not  exceeding  5  per 
cent,  of  its  taxable  property,  a  paving  contract  obligating  a  city 
to  pay  the  cost  of  paving  certain  street  intersections,  etc.,  is 

6  not  wholly  void  and  unenforcible  by  the  contractor  because  the 
city  was  previously  indebted  to  the  constitutional  limit,  but 
the  contractor  may  take  advantage  of  any  portion  of  the  con- 
tract which  the  city  had  power  to  make. 

Same.    Constitution,  article  11,  section  3,  limiting  the  power  of  the 
city  to  contract  indebtedness  to  an  amount  not  exceeding  5  per 

7  cent,  of  its  taxable  property,  does  not  prevent  a  city  already 
indebted  to  the  constitutional  limit  from  making  a  contract 
for  street  improvements  to  be  paid  for  by  special  assessments 
on  abutting  property. 

Same.     Where  a  municipal  contract  for  street  improvements  pro- 
vided that  the  contractor  should  receive  the  special  assessment 

5  certificates  in  payment,  the  city's  liability  for  damages  result- 
ing from  an  erroneous  assessment,  upon  property  not  liable  is 

6  not  an  incurring  of  indebtedness,  so  as  to  fall  within  the  prohibi- 
tion of  Constitution,  article  11,  section  3,  prohibiting  municipal 

7  corporations  from  becoming  indebted  to  an  amount  in  excess  of 
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5  per  cent,  of  the  value  of  his  taxable  property;  the  constitu- 
tional prohibition  not  applying  to  a  liability  arising  from  a 
wrongful  act. 

Appeal  from  ^Yehster  District  Court. — IIox.  J.  E.  Whit- 
AKER^  Judge. 

Wednesday^  F-ebruary  5,  1902. 

Action  by  plaintiff,  as  owner  of  a  street  car  line  in 
defendant  city,  to  enjoin  the  collection  of  a  special  assess- 
inent  for  paving  a  street  on  which  the  line  in  situated.  The 
Iowa  Xational'Bank  inter\'ened,  claiming  to  be  the  owner, 
by  assignment  from  J.  W.  Campbell,  of  certificates  issued 
for  the  assessment  against  the  street  car  line,  and  asking 
to  have  such  certificates  enforced  against  the  plaintiff  or  the 
defendant  city.  The  trial  court  enjoined  the  collection  of 
the  assessment  as  against  plaintiff,  and  held  the  defendant; 
city  not  liable  to  intervener  for  the  amount  of  the  certifi- 
cates. Both  the  intervener  and  the  city  appeal,  but  the  in- 
tervener will  be  designated  as  "appellant"  Affirmed  in 
part  and  reversed  in  part. 

J,  K,  Macomher  for  intervener. 

M,  J,  Mitchell  and  Wright  &  Nugent  for  City  of  Ft 
Dodge  and  County  Treasurer. 

Botsford,  Healy  &  Healy  from  Ft  Dodge  Electric 
Light  &  Power  Co. 

McClain^  J. — The  paving  contract  in  pursuance  of 
which  the  certificates  were  issued  which  give  rise  to  the 
controversy  in  this  case  was  made  in  August,  1896,  J.  W. 
Campbell  being  the  contractor.  A  part  of  the  paving  pro- 
vided for  was  completed  in  the  fall  of  that  year,  and  another 
part  in  the  fall  of  the  year  following;  the  latter  part  of 
the  work  being  accepted  by  the  city  Xovember  4,  1897.    The 
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assessment  for  the  first  part  of  the  work  was  made  in  De- 
cember, 1896,  and  for  the  second  part  in  December,  1897; 
and  in  each  assessment  a  portion  of  the  cost  was  taxed  to 
the  plaintiff,  and  certificates  w^ere  issued  thereore  to  Camp- 
bell, the  contractor,  which  certificates  Avere  afterwards 
assigned  to  the  intervener,  the  Iowa  National  Bank. 

I.  Plaintiff  contends  that  the  city  had  no  authority 
to  assess  any  portion  of  the  cost  of  the  improvement  to  it 
as  owner  of  the  street  car  line  in  the  improved  street.  It 
appears  that,  when  the  franchise  was  granted  by  ordinance 
to  plaintiff's  assignor  in  1894  to  construct  a  street  car  line, 
it  was  provided  that  the  grantee  of  the  franchise  should 
not  in  any  case  be  required  to  pave,  macadamize,  or  make 
any  improvements  upon  the  streets,  except  as  necessary  in 
the  construction  of  its  line,  and  that  the  track  of  plaintiff's 
road  was  laid  in  the  street  after  the  contract  for  paving  was 
let,  and  before  the  work  was  actually  done.  At  that  time 
there  was  no  statute  applicable  to  the  city  of  Ft.  Dodge 
which  required  that  a  portion  of  the  cost  of  paving  streets 
be  assessed  to  owners  of  street  car  lines  thereon.  The  pro- 
vision of  Chapter  7,  Acts  25  th  General  Assembly, 
1  then  in  force,  and  applicable  to  said  city,  was  that 

"whenever  any  railroad  or  street  railway  may  have 
been  constructed  and  shall  remain  upon  any  street  whicl; 
the  council  may  direct  to  bo  paved  at  the  time  when  such 
direction  shall  be  given,  and  when  the  owner  of  such  rail- 
road or  street  railway  may  be  bound  to  pave  any  portion 
of  said  street  by  law  or  ordinance  of  the  city,  or  by  virtue 
of  the  provisions  or  conditions  of  any  ordinance  of  tlie 
city  under  which  said  railway  or  street  railway  may  have 
been  constructed  or  may  be  maintained,  and  if  the  owner 
shall  fail  or  refuse  to  comply  with  the  order  of  the  council 
to  do  such  paving,  then  the  portion  of  the  cost  of  paving 
such  streets  assessable  upon  said  railroad  or  street  railway 
shall  be  ascertained  and  shall  be  assessed  against  such  street 
railway."     But  conceding  that  the  city  was  not  bound  by  the 
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terms  of  the  franchise,  and  might  have  directed  that  a  por- 
tion of  the  cost  be  assessed  to  the  street  car  ccwnpany,  no 
such  direction  had  been  made  See,  as  somewhat  applicable 
to  this  question,  Lacey  v.  City  of  Marshalltown,  99  Iowa, 
367.  The  city  had  no  authority,  therefore,  in  1896,  when  it 
made  the  first  assessment,  to  impose  a  portion  of  the  burden 
on  plaintiff.  Nor  do  we  think  it  had  any  such  authority  in 
December,  1897 ;  for  while  the  Code  of  1897  had  then  taken 
effect,  by  section  834  of  which  it  is  provided  that  street 
railway  companies  shall  be  required  to  pave  between  the 
rails  of  their  tracks,  and  one  foot  outsiae  thereof,  at  their 
own  expense,  "unless  by  ordinance  of  the  city,  or  by  virtue 
of  the  provisions  or  conditions  of  any  ordinance  of  the 
city  under  which  said  *  *  *  street  railway  may  have 
been  constructed  or  maintained,  it  may  be  bound  to  pave 
*  *  *  other  portions  of  said  street,  and  in  that  case 
said  -Jf-  *  *  street  railway  shall  make,  reconstruct  and 
repair  the  paving  *  *  *  of  that  part  of  the  street  speci- 
fied in  such  ordinance,"  yet  this  provision,  we  think,  was 
intended  to  be  applicable  to  street  improvements  undertaken  • 

in  pursuance  of  the  authority  conferred  by  the  Code 
2  itself.     The  contract  for  the  entire  work  had  been 

entered  into  prior  to  the  taking  effect  of  the  Code  of 
1897,  and  by  section  51  of  that  Code  the  resulting  repeal  of 
existing  statutes  is  not  to  affect  any  act  done  or  any  right 
accruing,  or  which  has  accrued  or  been  established.  Evi- 
dently the  rights  and  liabilities  of  the  parties  with  refer- 
ence to  work  done  under  this  contract  were  settled  by  the 
law  under  which  the  contract  was  made,  and  they  were  not 
to  be  affected  by  the  repeal  of  that  law  made  by  the  Code 
of  1897.  See  Thoeni  v.  City  of  Dubuque,  115  Iowa,  482.  As 
the  section  of  the  Code  above  referred  to  does  not  apply, 
therefore,  to  this  case,  it  is  unnecessary  to  discuss  the  ques- 
tion of  construction  argued, — as  to  whether,  imder  that 
section,  an  assessment  on  a  street  railway  company  may  be 
levied,  regardless  of  a  prior  exemption  made  bj  city  ordi- 
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nance  of  the  property  of  the  company  from  such  assess- 
ments. We  do  not  wish  to  be  understood  as  passing  upon 
the  question  whether  the  legislature  may  impose  liability 
for  a  share  of  the  expense  of  paving  upon  a  street  car  com- 
pany, in  contravention  of  an  exemption-  given  in  a 

3  franchise  from  the  city.  No  such  question  is  raised. 
Appellant  contends  that  the  plaintiff  should  have  ap- 
pealed, under  section  839  of  the  Code  of  1897,  which  pro- 
vides that  "any  person  affected  by  the  levy  of  any  special 
assessment  provided  for  in  this  chapter  may  appeal  there- 
from to  the  district  court  within  ten  days  of  the  date  of 
such  levy,"  and  that  "upon  such  appeal  all  questions  touch- 
ing the  validity  of  such  assessment^  or  the  amount  thereof," 
shall  be  heard  and  determined.  If  the  city  coimcil  had  no 
authority  whatever  to  assess  the  property  of  plaintiH  for 
this  improvement,  then  plaintiff  may  enjoin  the  enforce- 
ment of  the  assessment  without  resorting  to  the  appeal  thus 
provided  for.  Bemey  v.  Board^  80  Iowa,  470 ;  Brownlee  v. 
Marion  County,  53  Iowa,  487;  Macklot  v.  City  of  Davetir 
port/ 17  Iowa,  379;  Powers  v.  Bowman,.  63  Iowa,  359; 
Smith  V,  Osburrij  53  Iowa,  474;  Barber  v.  Farr,  54  Iowa, 
57;  Wa)i{jler  v,  Blackhawh  County,  56  Iowa,  384;  Stan- 
dard Coal  Co.  V.  Independent  Dist,  of  Angus,  73  Iowa,  304. 
Moreover,  the  provision  of  the  Code  of  1897  as  to  appeals 
seems  to  be  limited  to  proceedings  to  make  assessments  un- 
der tlie  provisions  of  the  Code.  As  we  have  seen,  this  assess- 
ment was  not  made  under  the  Code,  but  under  prior  statutes, 
and  at  a  time  when  there  was  no  provision  for  such  an  ap- 
peal. We  find,  therefore,  that  plaintiff  was  not  liable  un- 
der these  assessments,  and  that  the  lower  court  correctly  so 
held, 

II.     In  the  contract  for  the  paving  it  was  stipulated 

that  the  contractor  should   receive  the  special   assessment 

certificates  in  full  payment,  excepting  in  so  far  as  the  city 

obligated  itself  to  pay  the  cost  of  paving  in  front  of 

4  the  city  square  and  at  street  and  alley  intersections. 
But  intervener  contends  that  the  citv  is  liable  for  the 
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amount  represented  by  certificates  issued  against  the  assess- 
ments of  the  plaintiff,  which,  as  we  have  seen,  are  invalid. 
If  the  city  had  no  authority  to  assess  any  portion  of  the  cost 
of  this   improvement  to  plaintiff,   then  the  entire  amount 
which  was  assessed  to  plaintiff  might  have  been  included  in 
the  assessment  to  abutting  property  owners,  and  certificates 
representing  such  assessments  would  have  been  valid.  There- 
fore, by  the  erroneous  action  of  the  city  in  making  the  as- 
sessments,  intervener,   as  holder  of  the  assessment  certifi- 
cates— not  only  those  representing  the  assessments  against 
the  plaintiff,  but  also  those  representing  assessments  against 
abutting  property  owners — ^has  been  damaged  to  the  amount 
of  the  void  certificates.     This  is  not  a  case  where  the  city 
undertook  to  do  something  which  it  could  not  do,  and  which 
the  party  contracting  with  it  was  bound,  as  matter  of  law, 
to  know  it  could  not  do.    Here  the  city  could  have  done  what 
it  agreed  to  do  (that  is,  have  made  a  valid  assessment  on 
abutting  property  for  the  entire  cost  of  the  improvement  not 
directly  assumed  by  the  city),  and  it  failed  to  do  so.     The 
party  contracting  w^ith   the  city  had  no  control   over   the 
method  of  determining  the  part  of  the  cost  which  should  be 
assessed  to  each  property  owner,  nor  over  the  method  of  issu- 
ing certificates.     If,  by  the  wrongful  action  of  the  city,  he 
is  unable  to  realize  on  any  of  the  certificates  issued  to  him, 
by  reason  of  the  wrongful  action  of  the  city  council  in  carry- 
ing out  the  contract  betw^een  him  and  the  city,  then  wc 
think  he  has  a  right  to  recover  from  the  city.     It  has  been 
frequently  decided  that  where  a  city  issues  obligations  pay- 
able out  of  a  si>ecial  fund,  which  it  has  authority  to  raise, 
but  fails  to  take  tlie  steps  necessary  to  bring  such  fund  into 
existence,  the  holder  of  the  obligations  may  recover  against 
the  city.     In  Beilly  v.  City  of  Albany,  112  X.  Y.  30,  42, 
(19  K  E.  Eep.  508,  510)-,  the  following  language  is  used 
which  seems   i)ertinent  in   the  case  w^e   have   before  us: 
"When  the  contractor  had  performed  his  work  according  to 
his  contract,  he  had  no  duty  remaining  to  discharge,  and 
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then  he  had  a  right  to  rely  upon  the  implied  obligation  of  tlie 
city  to  use  with  due  diligence  its  own  agencies  in  procuring 
the  means  to  satisfy  his  claims.  It  could  not  have  been  sup- 
posed that  he  was  not  only  to  earn  his  compensation,  but 
also  to  set  in  motion  and  keep  in  operation  the  several 
agencies  of  the  city  government,  over  whom  he  had  no  con- 
trol, to  place  in  the  hands  of  the  city  the  funds  necessary  to 
enable  it  to  pay  its  obligations.  That  was  a  power  lodged 
in  the  hands  of  the  city,  and  the  clear  intent  of  the  con- 
tract was  that  it  should  exercise  it  diligently  for  the  \h\v- 
pose  of  raising  tlio  funds  necessary  to  pay  for  the  improve- 
ment. For  an  omission  to  do  so  it  would  become  liable  to 
pay  such  damages  as  the  contractor  might  suffer  by  reason  of 
its  neglect  of  duty.''  And  see,  as  supporting  the  same 
proposition.  Barber  Asphalt  Paving  Co.  v.  City  of  Denver, 
19  C.  C.  A.  139  (72  Fed.  Kep.  336)  ;  Denny  v.  City  of  Spo- 
kane, 25  C.  C.  A.  164  (79  Fed.  Rep.  719)  ;  Winston  v.  City 
of  Spokane,  12  Wash.  524  (41  Pac.  Rep.  888)  ;  Barber  As- 
phalt Paving  Co,  v.  City  of  Harrisburg,  12  C.  C.  A,  100 
(64  Fed.  Rep.  283,  29  L.  R.  A.  401)  ;  Heller  v.  City  of 
Garden  City,  58  Kan.  263,  (48  Pac.  Rep.  841);  Lyon  v. 
District  of  Columbia,  20  D.  C.  484;  Hitchcoch  v.  City  of 
Galveston,  96  TJ.  S.  341  (24  L.  Ed.  659).  Even  though 
the  contractor  has  agreed  to  look  to  the  particular  fund,  the 
city  becomes  liable  if  it  fails  to  provide  the  fund.  Com- 
mercial Nat.  Bank  v.  City  of  Portland,  24  Or.  188  (33 
Pac.  Rep.  532,  41  Am.  St  Rep.  854).  There  are  also 
cases  in  this  state  recognizing  the  same  doctrine.  In  Ba- 
croft  v.  City  of  Council  Bluffs,  63  Iowa,  646,  this  language 
is  used :  "When  the  city  admitted  the  existence  of  a  debt, 
and  issued  certificates  of  assessment,  to  the  end  that  the 
plaintiff  could  be  paid  out  of  a  particular  fund  created  by 
the  city,  it  must  be  assumed  that  it  guaranteed,  or  by  im- 
plication contracted,  that  such  fimd  existed,  or  that  it  liad 
taken,  and  had  the  power  to  take,  the  steps  necessary  to 
create  such  fund.    If ow,  when  it  turns  out  that  there  was  no 
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such  fund,  and  that  the  power  to  create  it  did  not  exist, 
it  seems  to  us  that  the  city  should  not  and  cannot  escape 
all  liability  under  the  contract,  and  it  has  been  so  held." 
And  this  case  is  cited  with  approval  and  applied  in  Polk  Co. 
Sav,  Bank  v.  State,  69  Iowa,  24 ;  Scofield  v.  City  of 

5  Council  Bluffs,  68  Iowa,   695.     But  appellee  con- 
tends that  tlie  Iowa  cases  are  not  conclusive,  because 

they  relate  to  improvements  which  might  have  been  paid 
for  originally  out  of  the  general  fund  of  the  city,  while 
in  this  case  it  is  claimed  that  the  city  was  already  in- 
debted up  to^the  constitutional  limit,  and  therefore  it  had 
no  power  to  create  a  liability  w^hich  must  be  satisfied  out 
of  the  general  fund,  and  would  on  that  account  be  in  ex- 
cess of  the  constitutional  limit.  We  must  therefore  con- 
sider the  question  as  to  the  effect  of  the  constitutional  pro- 
vision limiting  the  power  of  the  city  to  contract  indebted- 
ness. But  before  passing  to  that  question  something  should 
be  said  as  to  the  argument  that  the  contractor,  by  accept- 
ing the  certificates,  waived  any  claim  against  the  city.  The 
question  whether  the  coimcil  could  lawfully  "assess  a  por- 
tion of  the  cost  upon  plaintiff  depended  not  simply  on 
the  laws  of  the  state,  but  upon  the  terms  of  the  contract 
between  the  city  and  the  plaintiff.  It  would  not  be  reason- 
able to  hold  that  the  contractor  must  know,  at  his  peril, 
whether  the  certificates  based  on  the  assessment  against 
plaintiff  were  valid.  lie  was  justified,  we  think,  in  as- 
suming that  the  city  had  made  a  valid  assessment  and 
issued  enforceable  certificates;  and,  if  the  certificates  is- 
sued were  not  valid,  then  he  was  entitled  to  his  recourse 
against  the  city.    Chicago  v.  People,  56  111.  327. 

in.     It  is  contended  by  the  city  that  in  view  of  the 

constitutionar  limitation  on  the  power  of  the  city  to  contract 

indebtedness  to  an  amount,  in  the  aggregate,  exceeding  5 

per  centum  on  the    value    of    its    taxable    property 

6  (Constitution,    article    11,    section    3),  the    whole 
contract    for    this    paving    was    vaid,    because    it 
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bound  itself  thereby  to  pay  for  the  pavinjg  in  front  of  the 
public  square  and  at  street  intersections  (being  already  in- 
debted to  the  constitutional  limit),  but  we  do  not  think  that 
question  is  in  this  ease.  The  validity  of  the  obligation  of 
the  city,  so  far  as  it  attempted  directly  to  create  this  in- 
debtedness, has  not  been  raised,  nor  could  it  be;  for,  as  we 
understand  the  recoird,  this  part  of  the  cost  of  the  improve- 
ment has  been  paid.  And  even  if  it  had  not  been  paid, 
there  is  no  reason  why  the  contractor  should  not  take  ad- 
vantage of  any  portion  of  the  contract  in  his  favor  which 
the  city  had  the  power  to  make ;  and  it  had  undoubtedly  the 
power,  even  though  indebted  up  to  the  constitutional  limit, 
to  contract  for  street  improvements  so  far  as  they  could  be 
and  were  to  be  paid  for  by  special  assessments  on  abutting 
property.  City  of  Clinton  v.  Walliher,  98  Iowa,  655.  It 
is  not  for  the  city  to  object  to  the  validity  of  the  contract, 
so  far  as  it  was  valid,  on  the  ground  that  it  also  attempted 
to  assume  obligations  thereby  which  could  not  be  enforced. 
That  objection  could  be  made  by  the  contractor,  not  by  the 

city.     W©  now  reach  the  question  whether  to  en- 
7  force  against  the  city  a  liability  for  failure  to  carry 

out  its  contract  by  issuing  valid  certificates  for  the 
portion  of  the  cost  of  the  improvement  which  could  have 
been  properly  assessed  against  abutting  property  owners, 
but  which  was  not  so  assessed,  is  an  infringement  of  the 
constitutional  limitation  on  municipal  indebtedness.  The 
language  of  the  constitutional  provision  is  significant.  It 
is  said  that  no  '^municipal  corporation  shall  be  allowed  to  be- 
come indebted  in  any  manner  or  for  any  purpose  to  an 
amount"  in  excess  of  5  per  centum  on  the  value  of  its  tax- 
able property.  The  city  did  not  attempt  to  become  in- 
debted for  this  portion  of  the  improvement,  nor  did  the 
contractor  agree  to  take  the  obligations  of  the  city  therefor. 
The  liability  of  the  city  arises  from  its  failure  to  discharge 
a  duty  which  it  could  coTistitutionally  discharge,  arising  out 
YoL.  115  Ia— 37 
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of  a  particular  relation  between  the  parties.     It  has  been 
fully   settled    that  the   constitutional    limitation    does    not 
apply  to  an  indebtedness  arising  out  of  a  tort  committed 
by  the  city.     Bartle  v.  City  of  Des  Moines,  38  Iowa,  414  ; 
Bice  V.  Same,  40  Iowa,  638,  646.    And  in  Thomas  v.  City 
of  Burlington,  69  Iowa,  140,  which  was  an  action  against 
the  city  to  recover  taxes  ill^ally  exacted  and  paid  under 
protest,  this  language  was  used:     "In  the  case  cited  (Bar- 
He  V.  City  of  Des  Moines,  supra)  there  was  an  omission 
to  do  an  act  enjoined  by  law.     In  the  present  case  the  city 
did  an  act  it  had  no  right  to  do,  and  by  wrongful  action 
received  or  seized  money,  the  property  of  the  plaintiff.     It 
did  not  become  the  money  of  the  city  by  such  wrongful 
seizure  or  enforced  payment.     The  money  belongs  to  the 
plaintiff  now  as  fully  as  it  did  prior  to  the  pajonent.     The 
plaintiff  is  seeking  to  recover  his  own  property,  which  is 
held  by  the  city  for  his  use.     There  cannot  be  a  debt  or 
debtor  unless  there  is  a  creditor,  and  while,  in    a   certain 
sense,  the  plaintiff  may  be  regarded  as  the  creditor  of  the 
city,  we  do  not  think  he  is  such  in  coiitemplation  of  the  con- 
stitution.     He   is  not  a  voluntary,   but     an   involimtary, 
creditor.     Hp  became  such  by  compulsion.     The  constitu- 
tion provides  that  the  city  cannot  become  indebted  in  any 
manner.    This  implies  an  assent  on  the  part  of  the  creditor, 
and  thus  it  is  that  the  prohibited  indebtedness  is  incurred; 
that  is,  it  is  created  by  the  volimtary  act  of  iboth  parties. 
Such  an  indebtedness  cannot  be  loontracted  if  the  city  is  in 
debt  beyond  the  constitutional  limit.     It  may  be  assumed 
that  a  person  can  protect  himself  by  due  inquiry  from  en- 
tering into  a  contract  whereby  he  becomes  the  creditor  of 
the  city,   when   indebted   beyond  the  oonstituitional  limit, 
but  he  cannot  fully  protect  himself  in  the  case  at  bar.     It 
is  true,  he  can  refuse  to  pay  the  taxes ;  and,  if  his  property 
is  distrained,  he  could,  it  will  be  assumed,  defeat  the  tax 
by  an  appeal  to  the  courts.     But  when  the  tax  is  levied,  or 
within  a  brief  period  thereafter,  an  apparent  lien  is  created 
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on  his  property,  and  thereby  his  title  is  clouded.  This  can- 
not be  removed  except  by  an  action,  which  takes  time.  In 
the  mjeantime  he  may  be  unable  to  sell  or  mortgage  ihis 
property  for  ligitimate  purposes.  The  only  eflBcient  and 
sufficiently  speedy  remedy  in  such  case  may  be  the  payment 
of  the  taxes.  Strictly  speaking,  an  indebtedness  cannot  be 
created  except  by  contract,  either  express  or  implied;  and 
we  feel  constrained  to  hold  that  the  indebtedness  prohibited 
by  the  constitution  is  such  as  is  created  by  the  voluntary 
action  of  both  the  debtor  and  creditor."  This  language 
we  think  pertinent  to  the  case  now  before  us.  It  was  niot 
by  any  voluntary  act  of  the  contractor  that  the  city  bo- 
came  indebted  to  him,  and  it  was  not  contemplated  by 
the  contract  that  in  this  respect  the  city  should  become  his 
debtor;  but,  by  its  own  negligence  in  failing  to  perform 
a  duty  which  it  had  lawfully  assumed,  a  claim  against  the 
city  in  favor  ctf  the  holder  of  these  certificates  has  arisen. 
It  does  not  matter  whether  this  breach  of  duty  was  a  tort,, 
in  the  technical  sense  of  the  term,  or  not.  The  constitu- 
tional limitation  does  not  make  any  such  distinction.  Nor 
do  we  think  that  it  is  conclusive  to  say  that  the  obligation 
is  one  arising  by  implied  contract.  No  doubt,  some  obliga- 
tions arising  by  implied  contract  are  within  the  prohibition 
of  the  constitutional  clause.  If  the  city  should  direct  the 
improvement  to  be  made  without  any  express  contract  there- 
for, and  without  any  arrangement  for  payment  by  assess- 
ment on  abutting  property,  the  obligation  to  make  payment 
of  the  reasonable  cost  to  one  who  should  perform  the  work 
would  be  an  obligation  by  implied  contract;  but  it  would 
be  an  obligation  voluntarily  assumed,  as  bc'tween  the  city 
and  the  contractor,  and  would  create  an  indebtedness^ 
within  the  terms  of  the  constitutional  provision.  The  lia- 
bility of  the  city  here  is  one  growing  out  of  negligent  omis- 
sion to  do  that  which  the  city  had  the  right  to  do,  and  which, 
if  done,  would  not  have  involved  any  creation  of  indebted- 
ness, and  therefore  we  think  the  constitutional  limitation 
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does  not  apply.  The  exact  question  has  not  been  before 
this  court,  but  cases  somewhat  analogous  have  elsewhere 
arisen  where  a  city  has  sought  in  similar  cases  to  avoid  a 
collateral  liability  growing  out  of  the  issuance  of  invalid 
improvement  certificates  on  the  groimd  that  such  liability 
was  in  excess  charter  limitations  upon  its  power,  and 
it  has  been  held  that  the  defense  was  not  available  to  the 
city.  McEwan  v.  City  of  Spokane,  16  Wash.  212  (47  Pae. 
Eep.  433)  ;  Winston  v.  Same,  12  Wash.  524  (41  Pac.  Rep. 
888) ;  Denny  v.  Same,  25  C.  C.  A.  164  (79  Fed.  Rep. 
719).  We  hold,  therefore,  that,  notwithstanding  the  con- 
stitutional limitation  of  indebtedness,  the  city  of  Ft  Dodge 
is  liable  to  the  intervener  to  the  amount  of  the  invalid  cer- 
tifiicates  issued  by  it  against  the  plaintiff. 

The  question  is  argued  as  to  whether  there  was  any 
competent  evidence  that  the  city  was  indebted  to  the  consti- 
tutional limit.  The  city  introduced  in  evidence  a  so-called 
tax  list  of  Webster  county  for  the  year  1896,  showing  the 
amount  of  the  taxable  value  of  proi>erty  in  the  city.  This 
evidence  was  objected  to  on  the  ground  that  the  tax  list  in 
question  was  not  as  yet  completed  at  the  time  the  contract 
in  question  was  made,  and  that  "the  last  city  and  county 
tax  lists  previous  to  the  incurring  of  such  indebtedness,'^ 
as  specified  in  the  constitutional  provision  above  referred 
to,  would  be  the  tax  lists  of  the  preceding  year,  on  which 
the  board  of  supe^rvisors  had  acted  in  making  a  levy.  We 
do  not  find  it  necessary  to  pass  upon  this  question,  in  view 
of  the  conclusions  already  reached. 

IV.  The  validity  of  the  entire  contract  for  the  street 
improvement  is  assailed  on  the  ground  that  the  legislation 
on  which  it  was  based  was  unconstitutional  in  that 
8  it  authorized  an  assessment  in  aiccordance  with  the 

front  root  rule,  without  regard  to  benefits.  This 
question  has  recently  been  discussed  and  this  court  is  com- 
mitted to  the  doctrine  that  our  statutory  method  of  mak- 
ing such  assessments   is  not  unconstitutional.     Hackworth 
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V.  City  of  Ottumwa,  114  Iowa,  467.  It  is  not  necessary  to  re- 
view the  question  here. 

The  decree  of  the  lower  court,  dismissing  intervener's 
petition,  and  denying  relief  against  the  city  on  the  certifi- 
cates issued  against  plaintiff,  is  erroneous.  On  the  appeal 
of  the  city  of  Ft.  Dodge,  the  judgment  of  the  lower  court 
is  AFFIRMED,  but  ou  intervener's  appeal  it  is  reversed. 


Henry  Clay  Barnabee  and  W.  II.  Mac  Donald  doing 
business  as  the  Bostonlvn  Opera  Company^  Appel- 
lees, V.  Lawrence  Holmes,  et  al.,  defendants,  Appel- 
lants. Consolidated  with  [Martin  Xielan^,  Appel- 
lant, V.  Henry  Clay  Barnabee,  et  ah.  Appellees. 

Attorney's  Lien:  settlement  by  client  with  opposing  party. 
An  agreement  between  an  attorney  and  client  that  the  former 
shaU  receive  a  share  of  a  sum  coUected  in  a  certain  suit  is  not 
3  binding  on  the  defendant  therein,  though  he  has  notice  thereof, 
unless  the  attorney  converts  his  claim  into  a  lien  by  obtaining 
a  valid  judgment  on  the  claim,  and  reserving  a  lien  thereon, 
or  otherwise;  and  a  settlement  in  full  by  the  debtor  with  the 
client  relieves  the  debtor  from  all  liability. 

Authority  to  client  to  collect  judgment.  An  attorney  having 
secured  a  judgment  for  his  client  in  Iowa,  and  obtained  a  Hen 
thereon  for  attorney's  fees,  sent  a  transcript  of  the  judgment 
to  his  client  in  Chicago,  at  the  request  of  the  client,  to  enable 

3  the  latter  to  maintain  a  suit  on  the  sum  claimed,  and  expressed 
the  hope  in  a  letter  to  the  client  that  the  latter  could  collect 
the  judgment.    Letters  between  the  attorney  and  client  showed 

4  that  the  attorney  agreed  to  look  to  the  client  for  his  compensa- 
tion. Held,  sufficient  to  authorize  a  collection  of  the  entire  judg- 
ment by  the  client,  which  would  relieve  the  judgment  debtor  so 
paying  the  claim  from  the  liability  to  the  attorney. 

Same.  Where  an  attorney  obtaining  a  judgment  for  his  client  and 
filing  an  attorney's  fee  lien  thereon,  authorizes  his  client  to 

3  commence  action  on  the  claim  in  another  state,  the  payment 
of   the   judgment   rendered    in   the   latter   action   relieves   the 

4  debtor  from  liability  to  the  attorney  for  the  attorney's  fee,  ana 
the  foreign  judgment  extinguishes  the  Iowa  judgment. 
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Original  Notice:  service  on  agency.  A  trunk  belonging  to  plain- 
tiff was  sent,  through  mistake,  to  an  opera  company  at  S.,  and 
was  returned  to  plaintiff  on  arrival  of  the  company  at  S., 
and  before  its  manager  had  opened  an  office  for  the  collection 

1  of  money  to  be  received  from  entertainments  to  be  given  by 
the  company,  and  the  payment  of  the  company's  bills.  Held, 
that  an  action  against  the  partnership  owning  the  opera  com- 
pany, for  eonversion  of  the  trunk,  was  not  one  growing  out  of, 

2  or  connected  with,  such  office  or  agency  so  as  to  authorize 
service  .on  the  managing  agent,  under  Code,  section  3532,  pro- 
viding that  where  a  corporation,  company  or  individual  has 
an  office  or  agency  in  any  county  other  than  that  In  which 
the  principal  resides,  service  may  be  made,  on  any  agent  or 
clerk  employed  in  such  office  in  all  actions  growing  out  of,  or 
connected  with,  the  business  of  that  office  or  agency. 

Appeal  from  Woodbury  District  Court — Hon.  Frank  R. 
Gaynor.,  Judge 

Wednesday^  February  5,  1903. 

Lawrence  Holmes  brought  action,  through  his  attor- 
ney, Martin  Nielan,  against  Bamabee  et  al,,  in  the  district 
court  of  Woodbury  county,  for  the  conversion  of  certain 

trunks.  Original  notice  of  the  suit  was  served  in 
1  Sioux  City,  Iowa,  on  one  Bacon,  who,  it  is  claimed, 

was  acting  manager  and  treasurer  of  the  Bostonian 
Opera  Company.  The  defendants  in  that  action  made  de- 
fault, and  plaintiff  recovered  judgment  for  the  sum  of 
$385.  Nielan  filed  an  attorney's  lien  on  the  judgment  for 
the  sum  of  $200.  Thereafter  Holmes  brought  an  action  in 
the  courts  of  Cook  county,  111.,  against  the  Bostonian  Opera 
Company,  on  the  judgment  obtained  in  this  state,  and  caus- 
ed a  writ  of  attachment  to  issue  against  the  property  of 
defendants  in  that  case.  After  that  action  was  brought,  and 
judgment  obtained  for  $200  and  costs,  Holmes  settled  his 
claim  against  the  opera  company  for  the  sum  of  $250,  but 
has  failed  and  neglected  to  pay  Nielan's  fee.  Thereafter 
the  Bostonian  Opera  Company  again  came  to  Sioux  City^ 
and  Nielan  caused  an  execution  to  issue  on  the  judgment 
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obtained  in  that  county,  to  collect  the  amount  of  his  at- 
torney's lien.  Barnabee  and  others  thereupon  sued  out  a 
temporary  writ  of  injunction  against  Holmes  and  Nielan, 
restraining  them  from  collecting  this  judgment.  This  is 
the  first  case  referred  to  in  the  above  title.  Nielan  there- 
upon brought  another  action  against  Barnabee  et  al.  for  the 
purpose  of  collecting  the  amount  of  his  attorney's  lien,  and 
that  is  the  second  case  referred  to.  Issue  was  tendered 
in  each  case,  and  by  agreement  they  were  tried  together, 
resulting  in  a  defeat  for  Nielan.  Nielan  appeals. — Af- 
firmed. 

Martin  Nielan  in  pro,  per. 

William  MilcJirist  for  appellees. 

Deemer^  J. — The  principal  question  in  the  case  is  the 
sufficiency  of  the  service  of  the  original  notice  in  the  main 
action  on  Chas.  K.  Bacon.  The  plaintiffs  in  the  first  ac- 
tion mentioned  in  the  title  are  a  copartnership,  doing  busi- 
ness under  the  name  of  the  Bostonian  Opera  Com- 
2  pany.     They  are  ^  each  and  all  nonresidents  of  the 

state,  and  their  business  is  that  of  giving  musical 
entertainments  in  the  various  cities  of  the  United  States. 
When  Holmes  commenced  his  original  action  they  were  at 
Sioux  City  for  the  purpose  of  giving  an  entertainment,  and 
the  notice  was  served  on  Bacon,  who,  it  is  claimed,  was 
acting  manager  and  treasurer  of  the  company.  Appellant 
contends  that  the  service  was  sufficient,  under  section  3532 
of  the  Code,  which  reads  as  follows:  ''When  a  corporation, 
company  or  individual  has  for  the  transaction  of  any  busi- 
ness, an  office  or  agency  in  any  county  other  than  that  in 
which  the  principal  resides,  service  may  be  made  on  any 
agent  or  clerk  employed  in  such  office  or  agency,  in  all 
actions  growing  out  of  or  connected  with  the  business  of 
that  office  or  agency."    In  order  to  bring  himself  within  the 
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purview  of  this  section,  Xielan  must  show  not  only  that 
Bamabee  et  al,,  had  an  office  in  Sioux  City,  but  that  the 
action  grew  out  of  some  matter  connected  with  the  business 
of  that  agency,  and  that  service  was  made  on  an  agent  or 
clerk  employed  in  that  office  or  agency.  It  may  be  conced- 
ed, for  the  purpose  of  the  case,  that  Bamabee  et  al,,  had  an 
agency  in  Sioux  City  during  the  time  their  company  was 
there,  which  was  two  nights,  and  that  Bacon  was  employed 
in  that  agency  as  general  manager.  But  his  duties  seem  to 
have  been  to  collect  the  money  received  for  the  entertain- 
ment, and  to  pay  all  the  bills  in  connection  therewith. 
Holmes*  claim  grew  out  of  the  fact  that  two  trunks  belong- 
ing to  him  were,  without  the  knowledge  of  Bamabee  or  his 
associates,  or  any  of  their  agents,  by  mistake  of  the  railway 
employes,  placed  in  their  special  car,  in  the  city  of  Denver, 
and  carried  to  Omaha  and  Sioux  City.  As  soon  as  discov- 
ered,— which  as  to  one  of  them,  was  when  the  car  reached 
Omaha,  and,  as  to  the  other,  when  it  reached  Sioux  City, — 
they  were  returned  to  Holmes.  When  Bacon  discovered  that 
one  of  the  trunks  belonging  to  plaintiff  was  at  Sioux  City, 
he  caused  it  to  be  immediately  returned  to  Holmes.  He  did 
nothing  at  Sioux  City  which  caused  Holmes  any  damage, 
and  the  action  was  in  no  way  connected  with  his  alleged 
agency  at  Sioux  City.  What  he  did  was  by  way  of  causing 
the  return  of  Holmes'  trunk,  which  had  been  taken  by  the 
company  through  mistake,  in  Denver,  Colo.  Surely  the  action 
did  not  grow  out  of,  nor  was  it  in  any  manner  connected  with 
the  agency  at  Sioux  City.  Bacon  was  not  one  of  the  prin- 
cipals in  the  transaction,  and  the  service  on  him  can  only  be 
sustained  in  the  event  it  is  shown  that  the  action  grew  out 
of,  or  was  in  some  manner  connected  with  the  business  of  the 
agency  at  Sioux  City.  That  business  was  simply  to  give  a 
musical  entertainment  in  that  city,  to  collect  the  receipts, 
and  to  pay  the  bills.  The  trunk  matter  did  not  grow  out  of 
business  of  that  agency,  nor  was  it  in  any  manner  connected 
therewith;  hence  service  on  Bacon  did  not  confer  jurisdic- 
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tion.  In  all  the  eases  cited  by  appellant  the  business  grew 
out  of,  or  was  connected  with,  the  particular  agency  in  which 
the  party  on  whom  the  service  was  made  was  employed.  It 
appears  that,  as  soon  as  the  company  reached  Sioux  City, 
Bacon  went  immediately  to  the  car,  found  Holmes'  trunk, 
and  caused  it  to  be  double-checked  to  Council  Bluifs,  as  per 
Holmes'  request.  It  also  appears  that  there  were  different 
departments  of  the  business  done  by  the  Bostonian  Opera 
Company,  each  having  a  manager  or  chief,  and  that  there 
was  a  baggage  master  whose  duty  it  was  to  look  after  the 
baggage;  and  each  manager  seemed  to  be  in  control  of  his 
department,  subject,  no  doubt,  to  the  general  control  of  Ba- 
con. Appellant  argues,  however,  that  Holmes'  trunks  were 
wrongfully  retained  by  Bamabee  et  ah,  for  three  days  in 
Sioux  City,  Iowa,  and  that  this  detention  was  a  matter 
growing  out  of  the  agency  at  Sioux  City.  The  evidence  shows, 
however,  that  after  leaving  Denver  the  company  gave  an  en- 
tertainment at  Omaha,  where  they  discovered  one  of  the 
trunks,  and  returned  it ;  that  from  there  they  went  to  Sioux 
Falls  for  a  one-night  stand,  and  from  Sioux  Falls  to  Sioux 
City  for  two  nights.  All  baggage  except  that  actually  need- 
ed for  the  performance,  including  Holmes'  trunk,  was 
shipped  directly  from  Omaha  to  Sioux  City,  where  it  re- 
mained, awaiting  the  arrival  of  the  company.  Bacon  was 
informed  of  the  loss  of  Holmes'  trunks,  and  as  soon  as  he  ar- 
rived at  Sioux  City,  he  discovered  them,  or  one  of  them,  and 
had  it  immediately  re-checked,  as  stated.  Surely  no  busi- 
ness can  grow  out  of  an  agency  until  it  be  established,  and 
Bacon's  agency  was  not  established  until  he  arrived  at  Sioux 
City.  When  he  arrived  there  he  immediately  caused  the 
trunks  to  be  returned.  Manifestly,  the  taking  of  the  trunks 
and  the  delay  in  returning  them,  did  not  grow  out  of,  nor 
was  it  in  any  manner  connected  with,  the  Sioux  City  agen- 
cy, established  when  Bacon,  the  agent  of  the  company,  ar- 
rived there.  There  being  no  service  on  Bamabee  et  al.,  the 
judgment  rendered  by  the  Woodbury  county  district  court 
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was  without  jurisdiction.  See,  as  sustaining  our  conclus- 
ions, Upton  Manufacturing  Co.  v.  Stewart,  61  Iowa,  209 ; 
State  Insurance  Co,  v.  Granger,  62  Iowa,  273 ;  WicTcens  v. 
Goldstone,  97  Iowa,  646. 

II.  Reference  has  already  been  made  to  the  fact  that, 
after  judgment  was  rendered  in  Woodbury  county.  Holmes 
commenced  action  in  the  courts  of  Cook  county,  lUinioe, 
on  the  same  claim.  This  resulted  in  a  compromise  judg- 
ment^  but,  before  the  compromise  was  effected,  Holmes  as- 
signed his  claim  to  another,  who  really  made  the  settlement* 
A  transcript  of  the  Woodbury  county  judgment,  showing 
Nielan's  lien,  was  forwarded  to  Chicago,  for  use  in  the  pro- 
ceedings there.  There  is  no  evidence,  however,  that  defend- 
ants had  any  notice  of  Nielan^s  claims,  except  as  shown  by 
the  attorney's  lien  noted  on  the  judgment  from  which  the 
transcript  was  taken.  Nielan  claims  that  is  was  agreed  be- 
tween him  and  Holmes  that  he  (Nielan)  should  have 
3  one-half  of  the  amount  recovered.     Of  course,  this 

agreement  would  not  be  binding  on  Bamabee  et  al., 
even  with  notice,  unless  Nielan  had  in  some  manner  con- 
verted his  claim  into  a  lien ;  and  even  then  there  could  be  no 
lien  if  the  judgment  was  rendered  by  a  court  having  no 
jurisdiction.  Assuming,  however,  that  the  Woodbury  court 
had  jurisdiction,  and  that  Bamabee  ei  al.,  had  notice  of 
plaintiff's  lien,  it  appears  that  Holmes  represented  that  he 
had  authority  from  Nielan  to  settle  the  claim  in  full,  and 
that  they  paid  the  amount  agreed  upon  with  this  understand- 
ing. Holmes'  statements  as  to  authority  would  not,  however, 
be  binding  on  Nielan  unless  authorized ;  and  we  have,  then, 
this  further  question :  Did  Nielan  authorize  Holmes  to  set- 
tle the  claim  in  full,  relying  on  Holmes  to  pay  him  half  of 
what  he  received  ?  This  is  purely  a  question  of  fact  From 
a  careful  examination  of  the  record,  we  are  led  to  the  con- 
clusion that  the  trial  court  was  justified  in  finding  in  the 
law  case  that  Nielan  gave  Holmes  authority  to  settle  the 
whole  controversy,  including  his  fee.  To  set  out  the  testimony 
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from  which  this  result  is  reached  would  unduly  extend  the 
opinion,  and  we  content  ourselves  with  stating  the  ulti- 
mate facts.  Holmes'  attorney  in  Chicago  wrote  Nielan  for  a 
transcript  of  the  Iowa  judgment.  Nielan  acknowledged  re- 
ceipt of  the  letter,  promised  to  send  the  transcript  on  re- 
ceipt of  transcript  fee,  and  expressed  the  hope  that  they 
(meaning  Holmes  and  the  attorney)  would  succeed  in  ob- 
taining judgment  and  collecting  the  same.  Thereafter  he 
sent  the  transcript,  and  again  expressed  the  hope  that  they 
would  be  able  to  secure  $200;  that  being  the  amount  tied 
up  by  garnishment  in  the  Chicago  courts.  He  thus  authorized 
the  Chicago  suit,  and  was  undoubtedly  bound  by  any  settle- 
ment made  thereof.  This  settlement,  of  course,  included  the 
whole  claim.  The  lettere  which  passed  between  them  indi- 
cate that  Nielan  agreed  to  look  to  Holmes  for  his  compensa- 
tion. Nielan  filed  no  lien  on  the  judgment  rendered 
4  by  the  Chicago  court,  and,  as  that  action  appears  to 

have  been  brought  by  Holmes  in  his  individual  ca- 
pacity, he  had  authority  to  collect  and  settle  the  full  amount 
thereof;  and,  as  the  judgments  were  for  the  same  cause  of 
action,  a  settlement  of  the  one,  of  necessity,  extinguished  the 
other. 

Importance  is  attached  to  the  fact  that  a  judgment  in 
favor  of  Holmes  was  rendered  by  the  Cook  county  court, 
ostensibly,  at  least,  with  the  authority  of  Nielan,  and  satis- 
faction of  that  judgment  (it  being  for  the  same  cause  of 
action  as  the  one  involved  in  the  Iowa  judgment)  amounted 
to  an  extinguishment  of  the  latter.  This,  of  itself,  dis- 
poses of  the  injunction  proceedings. 

The  decree  of  the  trial  court,  permanently  enjoining 
the  sheriff  and  Nielan  from  enforcing  the  Iowa  judgment, 
and  the  order  dismissing  the  plaintiff's  action  to  recover  at- 
torney's fees,  are  sustained. — Affirmed. 
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Anna  Brooks  v.   Brothekhood   of   American   Yeomen, 

Appellant. 

Appeal:  gbantino  new  trial:  Discretion.  The  action  of  the 
trial  court  in  granting  a  new  trial  will  not  be  disturbed  on 
appeal  unless  an  abuse  of  discretion  is  shown. 

Appeal    from    Dallas    District    Court. — Hon.    James    D. 
Gamble,  Judge. 

Thursday,  February  6,  1902. 

Action  against  defendant,  a  fraternal  beneficiary  asso- 
ciation, to  recover  the  benefit  due  under  a  certificate  issued 
to  one  Walter  L.  Brooks,  benefit  payable  to  plaintiff,  his 
wife.  Verdict  for  defendant,  which  was  set  aside  on  plain- 
tiff's motion  for  a  new  triaL  Defendant  appeals. — Af- 
finned. 

E.  C.  Corry  and  Edmund  Nichols  for  appellant. 

Shortley  &  liar  pel  for  appellee.* 

McClain,  J. — The  defense  which  was  sustained  by  the 
jury,  seems  to  have  been  that  of  suicide,  the  evidence  in  sup- 
port of  which  was  circumstantial.  This  court  interferes  re- 
luctantly with  the  action  of  the  lower  court  in  granting  a 
new  trial.  In  view  of  the  fact  that  the  trial  court  has  heard 
the  evidence  as  given,  and  has  had  opportunities  to  observe 
the  effect  of  the  evidence,  it  should  exercise  greater  freedom 
in  granting  new  trials  for  insufficiency  of  the  evidence  than 
will  be  exercised  by  this  court  on  appeal.  Dewey  v.  Rail- 
road Co.,  31  lowa^  373 ;  Cottage  Organ  Co.  v.  Caldwell,  94 
Iowa,  584;  Kern  v.  May,  92  Iowa,  674.  This  court  will  not 
interfere  with  the  discretion  of  the  lower  court  in  such  cases 
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unless  it  appears  that  there  has  been  a  clear  ease  of  abuse  of 
legal  discretion.  Refrigerator  Co.  v.  Kelly,  95  Iowa,  189. 
While  in  this  case  there  was  evidence,  properly  admitted,  to 
sustain  defendant's  allegation  of  suicide,  the  lower  court,  we 
think,  may  properly  have  found  that  in  some  particular  re- 
spect there  was  lacking  an  essential  link  to  connect  this  evi- 
dence with  the  fact  of  death  in  such  way  as  to  constitute  any 
proof  whatever  that  suicide  was  committed.  In  view  of  the 
fact  that  the  case  will  be  retried,  we  do  not  deem  it  advisable 
to  point  out  the  specific  weakness  in  defendant's  evidence, 
but  it  is  enough  to  say  that  in  some  respects  the  court  might 
reasonably  have  thought  it  totally  insufficient.  The  func- 
tion of  the  court  with  reference  to  the  evidence  is  not  fully 
and  completely  discharged  when  it  determines  the  admissi- 
bility of  the  different  items  of  evidence  offered.  It  may  still 
look  into  the  whole  case  to  see  whether  these  items  of  evi- 
dence together  constitute  any  substantial  proof  of  the  fact 
sought  to  be  established. — ^Affirmed. 


David  McConaughy^  Appellant,     v.     Kelson  A.  Wilsey, 

Executor. 

Statute  of  Limitations:  extension  by  new  pbomise:  Stare  deciHs, 
The  cloctrine  of  stare  decisis  requires  a  holding  that  a  new 
promise  to  pay,  made  before  a  debt  is  barred,  will  extend 
1  the  period  of  limitation,  though,  were  the  question  res  integral 
a  part  of  the  court  would  be  inclined  to  hold  that  no  promise 
made  before  the  period  of  limitation  had  fully  elapsed  could 
have  that  effect,  unless  it  was  part  of  an  agreement  to  extend 
the  time  of  payment. 

Sufficiency  of  pbomise.  The  maker  of  a  note  wrote  to  the 
holder  thereof,  saying:  "In  regard  to  that  note,  will  say  that 
I  will  try  and  pay  it  this  fall.    I  have  forgotten  about  making 

1  any  request  as  to  having  it  run  over.  Please  give  me  a  little 
light  on  the  part.'*     Held,  sufficient  to  interrupt  the  running 
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of  limitations,  under  Code,  section  3456,  providing  that  causes 
of  action  founded  on  contracts  are  revived  by  an  admission 
in  writing,  signed  by  the  party  to  be  charged. 

Parol  evidence  to  apply  written  promise.  In  an  action  on  a 
note,   the   maker  of   which   had   written   a    letter   promising 

2  to  pay  a  certain  note,  parol  evidence  was  admissible  to  show 
that  the  letter  referred  to  a  note  in  suit. 

Burden  of  peoof:  Filing  claim  too  late.  Where  an  executor  de- 
fends an  action  on  decedent's  note  on  a  plea  that  the  right  of 
action   is   barred   because  the   note   was   not  filed  within  six 

3  months  after  the  publication  of  notice  of  the  executor's  ap- 
pointment, or  filed  and  notice  given  the  executor  within  one 
year  from  such  time  as  required  by  Code  sections  33^8,  3349. 
the  burden  is  on  defendant  to  establish  the  bar,  the  plea 
being  an  affirmative  one. 

Executors:  notice  op  appointment:  Proof  of  authority  to  pub- 
lish. Under  Code,  section  3304,  providing  that  an  executor 
shall,  within  ten  days  after  the  receipt  of  his   letters,  pub- 

4  lish  such  notice  of  his  appointment  as  the  court  or  clerk  may 
direct,  evidence  of  the  fact  of  publication  is  insufficient  to 
establish  its  regularity,  in  the  absence  of  any  showing  that  the 
publication  made  was  pursuant  to  any  order. 

Presumptions,    The  court  will  not  presume  such  order  merely  be- 

5  cause  publication  was  in  fact  made. 

Appeal  from  Harrison  District  Court, — Hon.  G.  W.  Wake- 
field^ Judge. 

Thursday,  February  6,  1902. 

Plaintiff  filed  a  claim  based  on  a  promisory  note 
.against  the  estate  of  W.  H.  Wilsey,  deceased,  of  which  de- 
fendant is  the  executor.  Two  defenses  were  interposed:  (1) 
The  general  statutes  of  limitations;  and  (2)  that  the  claim 
was  not  filed  and  proved  within  the  time  fixed  by  law  for  so 
doing.  The  case  was  tried  to  the  court  as  an  equitable  action, 
and  judgment  rendered  rejecting  and  dismissing  the  claim, 
.and  taxing  costs  to  plaintiff.     He  appeals. — Reversed. 

S.  H.  Cochran  and  /.  J.  Stewart  for  appellant 

JRoadifer  &  Arthur  for  appellee. 
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Waterman,  J. — ^We  shall  take  up  first  for  considera- 
tion the  defense  of  the  general  statute  of  limitations.  The 
claim  was  filed  October  18,  1898.  .  The  note  is  dated  Sep- 
tember 22,  1882,  and  was  due,  by  its  terms,  four  years  after 
date.  It  is  apparent  it  would  have  been  barred  September 
25,  1896,  if  not  revived  under  the  terms  of  section  3456 
of  the  Code,  which  provides  that  "causes  of  action  founded 
on  contract  axe  revived  by  an  admission  in  writing  signed 
by  the  party  to  be  charged  that  the  debt  is  unpaid, 

1  or  by  a  like  new  promise  to  pay  the  same."     Such 
an  admission  and  promise  is  relied  upon  here,  founded 

Oil  the  following  letter,  written  by  the  debtor  to  plaintiff^ 
i)gent,  and  referring  to  this  note :  "Little  Sioux,  Iowa,  May 
8,  1895.  Officer  &  Pusey,  Council  Bluffs,  lowa^ — ^Dear  Sirs: 
In  regai-d  to  that  note,  will  say  that  I  will  try  and  pay  it  this- 
fall.  I  have  forgotten  about  making  any  request  as  to  hav- 
ing it  run  over.  Please  give  me  a  little  light  on  that  part. 
Yours  truly,  W.  H.  Wilsey."  This  court  has  heretofore  held 
that  a  new  promise  made  before  the  debt  is  barred  will  ex- 
tend the  period  of  limitation.  Lindsey  v.  Lyman,  37  lowa^ 
206;  Perdey  v.  Waterhouse,  3  Iowa,  418.  Were  the  ques- 
tion a  new  one,  some  of  us  would  be  inclined  to  hold  that  no 
promise  made  before  the  bar  became  complete  could  have 
that  effect^  unless  it  was  part  of  a  definite  agreement  to 
extend  the  time  of  payment.  But  we  are  content  to  let  the 
matter  rest  as  itf  is.  We  think  this  letter  contains  a  suflBcient 
admission  of  indebtedness,  and  also  a  promise  to  pay.  First,  etc. 
Bank  v.  Woodman,  93  Iowa,  668.    Oral  evidence  was 

2  introduced  which  shows  the  letter  referred  to  the  note 
in  question,  and  such  evidence  was  competent     See 

last  case  cited ;  also  Miller  v.  Beardsley,  81  Iowa,  720 ;  Stout 
V.  Marshall,  75  Iowa,  498.  The  cause  of  action  was  there- 
fore not  barred  by  the  general  statute.  We  look  now  to  see 
whether  it  was  barred  under  the  special  provision  relating 
to  claims  in  probate. 
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If  this  claim  was  filed  within  six  months  after  the  first 
publication  or  posting  of  notice  by  the  executor  of  his  ap- 
pointment (section  3348,  Code),  or  if  it  was  filed  and  no- 
tice given  the  executor  within  one  year  from  such  time  (sec- 
tion 3349),  it  is  not  barred.     The  burden  was  upon 

3  defendant  to  establish  'the  bar,  for  a  plea  of  the 
statute  of  limitations  is  an  affirmative  one.  McDon- 
ald V.  Bice,  113  Iowa,  44.  A  certificate  of  publication  in  a 
newspaper  of  the  notice  of  the  executor's  appointment,  to 
which  was  attached  an  affidavit  of  the  publisher,  was  offered 

in  evidence  by  defendant     It  was  excepted  to  by 

4  plaintiff  because  it  showed  upon  its  face  the  affidavit 
was  made  more  than  six  months  after  the  last  day  of 

publication.  The  affidavit  was,  for  this  reason,  not  compe- 
tent evidence  of  the  facts  stated.  See  section  4680,  Code. 
But  other  evidence  was  offered.  A  witness  testified  on  the 
subject.  His  testimony,  however,  is  not  such  as  to  show  a 
proper  sendee,  because  it  does  not  appear  that  the  court  or 
clerk  directed  such  a  publication  as  is  claimed  to 

5  have  been  made.     Section  3304,  Code.    We  are  ask- 
ed to  presume  such  an  order  or  direction  because  the 

publication  was  in  fact  made,  but  to  this  proposition  we  can- 
not assent  We  are  not  able  to  say  the  claim  was  not  filed 
in  time.  This  holding  disposes  of  this  appeal,  but  in  view 
of  another  trial,  and  because  the  question  has  been  fully  dis- 
cussed, we  desire  to  say  that,  the  facts  offered  as  grounds  of 
equitable  relief  do  not  seem  to  us  sufficient  to  excuse  the 
delay,  if  any  there  in  fact  was,  in  filing  the  claim.— Re- 
versed. 
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|ii6  m\ 
Lydia  Ann  Yeager^  Appellee,  v.  The  Incorporated  Town     tlS-^ 

OF  Spirit  Lake^  Appellant.  va  885; 

|ll5     593 

|136     726 

Evidence:  defective  sidewalks.  Where  tlie  evidence  in  an  action 
for  injuries  received  from  a  defective  sidewalk  tends  to  show 

2  that  the  entire  sidewalk  along  a  certain  block  was  out  of 
repair  at  the  time  of  the  injury,  it  is  not  error  to  admit  evi- 

3  dence  that  another  person  was  injured  on  the  same  sidewalk, 
and  served  notice  of  injury  on  the  town. 

Same,  Where  the  instructions  in  an  action  against  a  town  for  in- 
juries received  from  a  defective  sidewalk  eliminate  all  claims 
for  damages  except  for  physical  pain  and  suffering,  and  medi- 

4  cal  and  nursing  services,  and  medicine,  the  admission  in  evi- 
dence of  the  number  of  plaintiff's  family  and  that  she  had  been 
a  weaver,  is  not  reversible  error. 

Same.  The  plaintiff  in  an  action  against  a  town  for  injuries  re- 
ceived from  a  defective  sidewalk  may  be  asked  whether  she 

5  thought,  on  attempting  to  pass  over  the  walk,  that  she  could 
do  so  with  safety,  in  view  of  her  knowledge  of  its  condition. 

Same.  Evidence  is  admissible  against  a  town  for  personal  injur- 
ies resulting  from  a  defective  sidewalk  to  show  the  condi- 
tion of  the  walk  and  repairs  thereof  for  many  years  prior  to 

6  the  accident,  to  show  not  only  the  actual  condition  of  the 
walk,  but  defendants  knowledge  thereof. 

conclusions.    Evidence  in  an  action  against  a  town  for  personal  in- 
juries received  from  a  defective  sidewalk  that  the  walk  was  in 
9    the  same  condition  at  various  times  is  admissible  as  a  statement 
of  fact,  and  is  not  a  mere  conclusion. 

Declarations  of  suffering.     Declarations  of  plaintiff  showing  pres- 

10  ent  suffering  are  admissible  in  an  action  for  personal  injur- 
12    ies;  and  statements  to  her  physician. 

Cboss-examination  :  Expense  for  nurses.  Where  plaintiff,  in  an 
action  for  personal  injuries  attempts  to  recover  a  bill  for  nurs- 

11  ing,  the  defendant  cannot  show  on  cross-examination  that  such 
services  were  rendered  gratuitously. 

Harmless  error:  Town  records.  Where  the  evidence  in  an  action 
against  a  town  for  personal  injuries  received  from  a  defective 

7  sidewalk   shows   prior  accidents  occurring  on   the   walk,   the 
.  Vol.  115  Ia— 38 
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admission  of  the  record  of  the  city  council  showing  the  appoint- 
ment of  a  committee  to  look  up  claims  of  other  persons  injured 
thereon,  is  harmless  error,  though  the  record  was  not  made- 
until  after  plaintiff's  accident 

Same.    The  admission  of  evidence  on  rebuttal  which  should  have 
8    been  offered  in  chief  is  not  reversible  error. 

CJoNTRiBUTOBY  NEGLIGENCE:  Juvy  Questiofi.  Plaintiff,  69  years  of 
age  and  nearly  blind,  was  injured  by  falling  on  a  defective 
sidewalk  while  going  to  church.  She  knew  that  the  walk 
was  in  a  defective  condition  but  there  is  nothing  which  in- 

13  dicated  that  it  was  especially  dangerous,  and  it  was  the  only 
walk  to  the  church.  Held,  not  sufficient  as  a  matter  of  law, 
to  show  that  plaintiff  was  guilty  of  contributory  negligence. 

Same.     The  question  whether  a  person  receiving  injury  from  & 

14  defective  sidewalk  was  in  the  exercise  of  due  care  is  to  be 
determined  from  all  the  circumstances  in  the  case. 

Appeal:     review  of  conflict  in  testimony.     Where  the  evidence 
1    is  conflicting,  the  findings  of  the  jury  will  not  be  reviewed. 
16 
Verdict:     Of  $750,  held  not  excessive. 

Appeal    from    Dickinson    District   Court. — Hon.    W.    B- 
QuARTON,  Judge. 

Thursday,  February  6,  1902. 

Action  at  law  to  recover  damages  for  personal  injuries 
sustained  by  plaintiff  while  passing  along  and  over  a  side- 
walk in  the  defendant  town.  Trial  to  a  jury,  verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. — Affirmed^ 

V.  A.  Arnold  and  Corey  &  Everett  for  appellant. 

St.  Clair  &  Reigard  and  Milt  H.  Allen  for  appellee. 

Deemer,  J. — ^While  passing  along  and  over  one  of  the 
sidewalks  in  defendant  town,  plaintiff,  an  old  lady,  69  years 
of  age,  tripped  and  fell  thereon,  and,  because  of  her  fall, 
claims  that  she  was  severely  and  permanently  injured.  It 
is  charged  that  the  sidewalk  was  old  and  rotten,  that  the 
boards  and  timbers  of  which  it  was  constructed  were  weak 
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and  insufficient  to  sustain  the  weight  of  persons  passing  along 
and  over  the  same,  and  that  defendant  was  negligent  in  not 
repairing  it.  All  these  matters  are  denied  in  the  answer, 
and  on  the  issues  thus  joined  the  case  was  tried  to  a  jury, 
Tesulting  in  a  verdict  and  judgment  for  plaintiff. 

I.  The  first  point  made  is  lack  of  evidence  to  sup- 
port the  verdict.  The  testimony  is  conflicting,  and  with  the 
^finding  of  the  jury  we  should  not  interfere.  The  charges  of 
negligence  were  couched  in  general  terms,  and  are  not  spec- 
ific, as  defendant  contends.  The  sidewalk  in  ques- 
1  tion  was  on  the  east  side  of  lots  2,  3,  and  4  in  block 

20.    Plaintiff  was  permitted,  as  a  part  of  her  case,  to 
^how  that  another  lady,  who  was  hurt  on  this  same  sidewalk, 
served  notice  of  her  injury  on  the  defendant  town.     It  is 
said  that  this  notice  was  erroneously  admitted,  be- 
^  cause  it  did  not  appear  that  this  other  was  injured 

at  the  same  place  where  plaintiff  fell.     As  plaintiff 
•contended  that  the  entire  walk  was  out  of  repair,  the  testi- 
mony was  admissible.     This  may  also  be  said  of  other  testi- 
mony adduced  by  plaintiff  tending  to  show  that  the 
S .  entire  walk  along  block  20  was  out  of  repair.  Hoover 

t\  Town  of  Ma'pleton,  110  Iowa,  572 ;  Bailey  v.  City 
of  Centerville,  108  Iowa,  23,  and  cases  cited.     Over  de- 
fendant's objection  plaintiff  was  permited  to  show  the  num- 
ber of  the  members  of  her  family.  As  the  court,  by  its 

4  instructions,  eliminated  all  claims  for  damages  ex- 
cept for  physical  pain  and  suffering,  and  medical  ser- 
vices and  nursing,  and  medicine,  no  prejudice  resulted,  even 
if  the  ruling  is  conceded  to  be  erroneous.  Testimony  wa.i 
also  offered  by  plaintiff  to  show  that  she  had  been  a  weaver. 
In  view  of  the  instructions  just  mentioned,  there  was  no 

prejudicial  error  in  the  admission  of  this  evidence. 

5  Plaintiff  was  asked  whether  or  not  she  thought,  when 
she  attempted  to  pass  over  the  walk,  that  she  could 

■do  so  with  safety  in  view  of  her  knowledge  of  its  condition. 
Her  thought  about  the  matter  was  a  material  inquiry.     If 
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she  knew  the  walk  was  unsafe,  and  that  it  was  imprudent 
for  her  to  attempt  to  pass  over  it,  it  was  her  duty  to  take 
another  one.  But  knowledge  of  its  unsafe  condition  was  not 
enough,  as  a  matter  of  law,  to  require  her  to  take  another 
route.  It  should  also  appear  that  she  knew,  or  ought  to 
have  known,  that  it  was  imprudent  for  her  to  attempt  to 
pass  over  it.  Owen  v.  City  of  Ft,  Dodge,  98  Iowa,  289. 
Evidence  was  adduced  to  show  the  condition  of  the 

6  walk,  and  repairs  made  of  the  same,  for  many  years 
prior  to  the  accident.      This  evidence  was  proper, 

as  tending  to  show  not  only  the  actual  condition  of  the 

walk  from  time  to  time,  but  defendant's  knowledge  thereof. 

A  record  of  the  city  council,  showing  that  a  commit- 

7  tee  was  appointed  to  look  up  claims  of  two*  others 
who  were  injured  on  this  same  sidewalk,  was  intro- 
duced by  plaintiff.  This  record  was  not  made  until  after 
plaintiff  received  her  injuries,  but  it  related  to  claims  filed 
before.  Evidence  as  to  these  prior  accidents  was  properly 
admitted  "under  the  rule  heretofore  stated;  and  the  record 
to  which  we  have  referred,  although  not,  perhaps,  admissi- 
ble, created  no  prejudice.  The  only  effect  it  could  have  had 
would  be  to  show  that  the  city  had  notice  of  these  prior  acci- 
dents.    That  was  definitely  shown  by  other  evidence, 

8  and  no  prejudice  resulted.     We  do  not  reverse  be- 
cause testimony  is  admitted  out  of  its  proper  order. 

Although  not  strictly  rebuttal  in  character,  the  trial  court 

may  admit  it  as  evidence  in  chief,  and  the  mere  fact  that 

it  is  improperly  admitted  in  rebuttal"  will  not  be  ground 

for  reversing  the  case.     Witnesses  were  interrogated 

9  as  to  the  relative  condition  of  the  walk  at  different 
times,  and  generally  stated  it  was  in  the  same  con- 
dition at  one  time  as  another.     This  called  for  a  fact,  and 
not  a  conclusion,  and  was  properly  admitted  in  evidence. 

Testimony  as   to   declarations  made     by     plaintiff 

10  showing   present  pain    and    suffering   was   properly 
admitted.      The  court  would  not  permit  defendant 
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to  show  on  cross-examination  of  some  of  plaintiff's  witnesses 

that  the  nursing  bill  sought  to  be  recovered  was  for  services 

rendered  gratuitously.     The  ruling  seems  to  be  cor- 

11  rect     Varnham  v.  City  of  Council  Bluffs,  52  Iowa, 
698.     Statements  made  by  plaintiff  to  her  physician 

were  properly  given  in  evidence  by  the  physician  himself. 
Several  other  rulings  on  the  admission  and  rejection 

12  of  evidence  are  complained  of,  but  they  are  not  of 
sufficient  importance  to  demand  separate  considera- 
tion.    Generally  the  rulings  were  Correct.     Where  incorrect, 
there  was  no  prejudice. 

II.     Defendant  contends  that  plaintiff  was,  as  a  matter 
of  law,  guilty  of  contributory  negligence.     It  appears  that 
she  was  69  years  of  age  at  the  time  she  met  with  the  acci- 
dent, and  that  she  was  nearly  blind;  that  with  her 

13  husband  she  Btarted  on  the  evening  in  question  to  go 
to  church ;  that  they  took  the  sidewalk  to  which  we 

have  referred, — that  being  the  only  one  leading  from  their 
house  to  the  church ;  and  that  while  passing  over  the  same 
the  plaintiff's  foot  caught  therein,  and  she  received  the  in- 
juries of  which  she  complains.  There  was  nothing  in  the 
condition  of  the  weather  or  of  the  walk  which  indicated  that 
it  might  be  specially  dangerous  to  pass  over  it  on  the  eve- 
ning in  question.  Notwithstanding  plaintiff's  knowledge  of 
the  walk,  and  her  own  defective  eyesight,  it  was  not  negli- 
gence, as  a  matter  of  law,  for  her  to  pass  over  it 
Sylvester  v.  Incorporated  Town  of  Casey,  110  Iowa,  256 ; 
Hoover  v.  Town  of  Mapleton,  110  Iowa,  572,  and  cases 
cited.  Sidewalks  are  made  for  the  use  of  the  lame,  the  halt, 
and  the  blind,  as  well  as  for  persons  in  the  full  possession 
of  their  faculties.  The  standard  of  care  owing  to  them  is 
not,  ordinarily,  increased  by  reason  of  defects  of  sight  or  of 
hearing,  but  these  defects  do^not  of  themselves  prevent  one 
possessed  thereof  from  going  onto  the  public  streets.  Ordi- 
nary care  under  the  circumstances  is  all  that  is  required  of 
them,  and  whether  or  not  it  has  been  exercised  is  generally 
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a  question  of  fact  for  a  jury.  Stewart  v.  City  'of  Ripon,  38 
Wis.  584;  Davenport  v,  Ruckman,  37  N.  Y.  568.  The  trial 
court  left  this  matter  to  the  jury  under  proper  instructions, 
and  its  action  is  approved. 

Certain  of  the  instructions  are  complained  of,  and  error 
assigned  on  the  refusal  of  the  court  to  give  certain  requests 
made  by  the  defendant.  The  law  in  such  cases  is  too  well 
settled  and  understood  to  need  amplification.  It  is  sufficient 
to  say  that  the  charge  given  contained  a  clear  exposition  of 
the  law,  and  that  such  of  the  requests  as  announced  correct 
principles  were  embodied  in  the  charge,  and  those  which  were 
incorrect  were  properly  refused.  The  court  instructed  that 
plaintiff  was  required  to  exercise  ordinary  care  to 

14  avoid  the  injury,  and  that  whether  or  not  she  used 
this  degree  of  care  must  be  determined  from  all  the 

circumstances  in  the  case.  This  instruction  was  correct. 
Langhammer  v.  City  of  Manchester^  99  Iowa,  301.  Greater 
watchfulness  may  be  required  under  some  circumstances 
than  under  others,  but  the  measure  is  the  same  in  every  case, 
to-wit,  ordinary  care  and  watchfulness.  Whether  or  not  this 
was  exercised  depends,  of  course,  very  largely,  on  the  sur- 
rounding circumstances.  Hall  v.  Incorporated  Town  of 
Manson,  90  Iowa,  588.  This  was  the  fair  purport  of  the 
charge  given  by  the  court,  and  defendant  is  in  no  position 
to  complain  of  the  court's  refusal  to  give  the  instructions 
asked  by  it  relating  to  this  subject 

The  size  of  the  verdict  is  complained  of.     It 

15  was  for  $750.    Viewed  in  the  light  of  the  record  be- 
fore us,  it  does  not  seem  to  be  imreasonable. 

There  is  no  prejudicial  error,   and  the  judgment  is 

AFFIRMED. 
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Regina   Bellison    v.    a.  '  Apland    &    Company,    et    al,,    IJj^  ^| 

Appellants.  |ii6  m\ 

^  H126  409 

Civil  Damage  Suit  for  Sale  of     Liquor:       proof  and  charge.     An    /j^^  IQ9 
instruction  in  an  action  for  damages  from  the  sale  of  intoxi- 
cating liquors  to  plaintiff's  husband  that  it  was  the  husband's 
duty  to  furnish  the  wife  the  "comforts  and  surroundings  rea- 
sonable and   necessary  for  the  position  in   society  in  which 

1  she  lived,"  and  that  if  he  had  failed  to  "so  provide  for  her/' 
and  such  failure  resulted  from  his  Intoxication  caused  or  contri- 
buted to  by  defendant,  she  could  recover,  is  erroneous,  there 
being  nothing  to  show  the  station  she  occupied,  or  that  sho 
had  in  the  past  been  provided  for  in  the  manner  indicated;  and 
the  liability  is  not  on  what  the  husband  ought  to  have  done^ 
but  what  he  had  done,  before  defendant's  tort. 

Sale  bt  several:  Damages,  Where  plaintiff's  husband  procured 
intoxicating   liquors    from    others   than    defendant   which    he 

2  drank,  and  which  contributed  to  his  condition,  defendant  la 
not  liable  for  all  damages  sustained  by  plaintiff  from  her  hus- 
band's intoxication. 

Evidence.  Evidence  of  previous  suits  by  plaintiff  for  damages 
from  the  sale  of  intoxiating  liquors  to  her  husband  is  com- 
petent as  to  his  previous  habits  of  intoxication,  and,  in  con- 
nection with  evidence  that  she  had  been  willing  such  liquors 

3  should  be  kept  in  their  house  for  the  use  of  him  and  his 
friends,  is  competent  on  the  question  of  her  good  faith  in 
bringing  the  action  and  the  weight  to  be  given  her  testimony. 

CtoUNTY  ATroRNEY:  May  act  as  plaintifTs  attorney.  A  county  at- 
torney during  whose  term  defendant  was  indicted  for  an  illegal 
sale  of  intoxicating  liquors,  not  connected  with  the  sale  to 
plaintiff's  husband,  is  not  prohibited  from  being  an  attorney 

4  for  her  in  an  action  for  damages  from  a  sale  to  her  husband, 
by  Code,  section  305,  providing  that  no  county  attorney  shall 
be  engaged  for  any  party  other  than  the  state  or  the  county 
in  an  action  based  on  substantially  the  same  facts  on  which  a 
prosecution  has  been  commenced  by  him  in  the  name  of  the 
county  or  the  state. 

Appeal  from  Story  District  Court. — Hon.  J.  R.  Whitaker, 

Judffc. 
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Friday,  February  7,  1902. 

This  action  is  brought,  under  section  2418  of  the  Code, 
to  recover  damages  arising  from  the  sale  of  intoxicating 
liquoi-s  to  the  plaintiff's  h\isband.  There  was  a  trial  to  a 
jury,  and  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  Apland  appeals. — Reversed, 

Phillips,  Ryan  &  Ryan  for  appellant. 

A.  K.  Webb  and  Mackinzie  &  Ryan  ior  appellee. 

SiiERWiN,  J. — The  petition  avers  the  habitual  drunk- 
enness of  the  husband,  and  loss  of  support  on  account 
thereof.  After  the  trial  had  commenced  the  plaintiff  dis- 
missed as  to  all  defendants  except  Apland ;  and,  as  we  shall 
reverse  the  case  on  other  grounds,  it  is  not  necessary  to  de- 
termine whether  there  was  a  misjoinder  of  parties  defendant 
The  seventh  paragraph  of  the  court's  charge  toTd  the 
jury  that  it  was  the  husband's  duty  to  furnish  the  wife  the 
"comforts  and  surroundings  reasonable  and  necessary  for 

the  position  in  society  in  which  she  lived,"  and  that 
1  if  her  husband  had  failed  to  "so  provide  for  her," 

and  that  such  failure  resulted  from  his  intoxication, 
caused  or  contributed  to  by  the  defendant,  she  was  en- 
titled to  recover.  It  is  manifest  that  the  question  for  the 
jury  on  this  branch  of  the  case  was  not  what  the  husband 
ought  to  have  done  in  the  way  of  support  of  the  wife,  but 
what  he  had  in  fact  done  prior  to  the  alleged  tort  of  the 
defendant.  There  is  nothing  in  the  record  tending  to  show 
the  station  in  society  occupied  by  the  plaintiff,  or  liiat  she 
had  in  the  past  been  provided  for  in  the  manner  indicated 
by  the  instruction.  It  was  simply  a  question  of  what  she 
had  lost  by  the  defendant's  wrongful  acts,  and  the  instruc- 
tion was  not  confined  to  this,  as  it  should  have  been.  Dun- 
lavey  v.  ^Yatson,  38  Iowa,  398. 
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In  the  eleventh,  and  twelfth  paragraphs  of  its  charge 

the  court  instructed,  in  effect,  that  the  defendant  was  liable 

for  all  damage  sustained  by  the  plaintiff  on  account  of  the 

intoxication  of  her  husband.     There  is  error  in  this, 

2  because  the  evidence  tends  to  show  that  the  husband 
procured   intoxicating   liquors   elsewhere,   which   he 

drank,  and  which  contributed,  at  leastj  to  his  besotted  con- 
dition during  the  time  complained  of.  That  the  defendant 
is  only  liable  for  his  own  acts  is  well  settled.  Flint  v. 
Oauer,  66  Iowa,  696 ;  Ennis  v.  Shiley,  47  Iowa,  552 ;  Hug- 
gins  V.  Kavanagh,  52  Iowa,  368.  Whatever  damage  the  de- 
fendant's sales  caused,  the  plaintiff  is  entitled  to  recover  for, 
and  nothing  more.    Jewett  v.  Wanshwra,  43  Iowa,  574. 

The  eighth  paragraph  of  the  charge  contains  the  same 
thought  as  the  others  mentioned,  though  not  as  clearly  ex- 
pressed. 

Instruction  14  unduly  limits  the  effect  of  the  evidence 
of  former  suits  brought  by  the  plaintiff  against  others.  Evi- 
dence was  competent  as  to  the  husband's  previous  habits  of 
intoxication,  and,  further,  there  is  evidence  tending 

3  to  show  that  the  plaintiff  herself  had  been  willing 
that  such  liquors  should  be  kept  in  their  home  for 

the  use  of  the  husband  and  his  friends.  If  this  is  true,  as 
the  jury  might  have  found,  evidence  of  former  suits  was 
competent  on  the  question  of  the  plaintiff's  good  faith  in 
bringing  the  suit  at  bar,  and  tlie  weight  which  should  be 
given  her  testimony. 

This  action  was  brought  for  the  plaintiff    by    D.    J. 

Vinje,  who  was  then,  and  at  the  time  of  the  trial  thereof,  the 

county  attorney  of  Story  county.     The  defendant  Apland 

had  shortly  before  been  indicted  by  the  grand  jury 

4  of  the  county  for  illegal  sales  of  liquor  made  during 
the  time  complained  of  in  the  petition.     Section  305 

of  the  Code  provides  that  no  coimty  attorney  "shall  bo  dt- 
rectly  or  indirectly  engaged  as  an  attorney  or  otherwise  for 
any  party  other  than  the  state  or  county  in  any  action  or  pro- 
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-ceeding  pending  or  arising  in  his  county,  based  upon  sub- 
stantially the  same  facts  upon  which  a  prosecution  or  pro- 
ceeding has  been  commenced  or  prosecuted  by  him  in  the 
name  of  the  county  or  state."  The  plaintiff's  husband  was 
not  one  of  the  witnesses  before  the  grand  jury;  nor  does  it 
appear  from  the  record  that  the  indictment  was  based,  in 
whole  or  in  part,  on  any  sales  made  by  Apland  to  him.  True, 
the  petition  covers  the  same  time;  but  we  cannot  say,  for 
this  reason  alone,  that  this  suit  is  based  upon  substantially 
the  same  facts  upon  which  the  indictment  was  found.  A 
single  sale  of  liquor  in  violation  of  law  within  three  years 
prior  to  the  finding  of  the  indictment  would  sustain  a  con- 
viction for  keeping  a  nuisance,  but,  if  it  were  not  the  sale 
complained  of  in  the  petition  in  a  civil  suit  for  damages, 
can  it  be  said  that  both  are  based  upon  substantially  the 
same  facts.  We  do  not  think  the  statutes  should  be  thus  con- 
strued. 

The  comments  of  the  plaintiff's  attorney  on  the  wit- 
nesses called  by  the  defendant,  while  not  supported  by  the 
evidence,  do  not  constitute  error  for  which  we  should  reverse. 

In  view  of  a  retrial  of  the  case,  we  will  not  discuss  the 
evideiice.  It  is  sufficient  to  say  that  it  tends  to  support  the 
verdict. 

For  the  errors  pointed  out,  the  case  is  reversed. 


A.    F.   Groeltz  v.   Armstrong  Real  Estate   Company, 
lis  S?  Appellant 


Articles  of  Incorporation:       powers   of    president    to  "coi^tract. 
Where  the  articles  of  incorporation  provide  that  the  affairs  of 

1  the  corporation  shall  be  conducted  by  its  directors  who  shall 
elect  from  their  own  number  a  president  whose  duties  shall 
be   prescribed   by   by-laws,   and   no   by-laws   conferring  power 

2  on  the  president  to  make  contracts  have  been  adopted,  he  has 
no  power,  acting  alone,  to  contract  for  the  corporation. 
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Same:  Ratification.  Where  the  directors  of  a  corporation  give  a 
third  person  an  option  on  certain  property,  and  its  president 
has  authority  in  pursuance  thereof  to  execute  a  conveyance, 

3  but  he,  without  authority,  makes  a  new  arrangement  with  a 
third  party,  agreeing  to  pay  him  a  commission  for  selling 
the  property,  and  to  surrender  the  amount  paid  for  the  option, 
and  the  corporation,  without  notice  that  the  sale  is  the  result 
of  a  new  arrangement,  and  not  of  the  option,  accepts  the  pur- 
chase price  it  will  not  be  bound  by  the  unauthorized  agreement 
to  pay  the  commission  etc.,  the  acceptance  of  the  price  not 
being  a  ratification  thereof. 

Construction  of  Power  is  for  Court.  The  question  as  to  the  au- 
thority of  the  president  of  a  corporation  to  contract,  where 

4  depending  on  the  construction  of  the  articles  of  incorporation 
and  not  on  evidence  of  custom  or  course  of  business,  is  for 
the  court  and  not  for  the  jury. 

Appeal  from  Cedar  Rapids  Superior  Court — ^Hon.  T.  M. 
GiBERSON,  Judge. 

Friday,  February  7,  1902. 

Action  to  recover  $500  as  commission  for  the  sale  of 
Teal  estate,  and  $25,  the  amount  paid  by  plaintiff  to  defend- 
ant to  secure  an  option  on  the  same  real  estate,  which  it  is 
alleged  defendant  failed  and  refused  to  return  to  plaintiff  as 
agreed.  Judgment  on  verdict  for  plaintiff,  from  which  de- 
fendant appeals. — Reversed. 

Heins  &  Ileins  for  appellant. 

Jamison  &  Smyth  for  appellee. 

McClain,  J. — On  the  28th  of  June,  1899,  the  de- 
fendant, through  one  Mather,  acting  as  its  authorized  agent, 
in  consideration  of  the  payment  of  $25,  gave  to  plaintiff 
the  option  of  buying  the  real  estate  in  question  for  $12,000 
at  any  time  before  July  15th  following.  Two  days 
1  before  the  expiration  of  this  option,  one  N.  G.  Arm- 

strong,   president    of    defendant   company,    was    by 
plaintiff  introduced  to  one   Miller,   and  negotiations  were 
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had  between  the  two  by  which  a  sale  of  the  property  to 
Miller  for  $12,000  was  effected.  The  proceeds  of  this  sale 
were  received  by  defendant.  Plaintiff  claims  that  this  sale 
to  Miller  was  not  in  pursuance  of  the  option  which  plaintiff 
had  on  the  property  (for  in  that  event  plaintiff  certainly 
could  have  had  no  claim  for  commission),  but  in  pursuance 
of  a  new  contract  between  himself  and  Armstrong,  by  whicli 
the  option  was  surrendered,  and  plaintiff  became  the  agent 
of  defendant  for  the  sale  of  the  premises  to  Miller.  There 
was  evidence  for  plaintiff  tending  to  show  that  Armstrong 
agreed  to  pay  plaintiff  $500  commission  for  the  sale  of  the 
property  under  this  new  arrangement,  and  to  return  to  him 
tbe  $25  which  he  had  previously  paid  to  defendant  for  the 
option.  For  defendant  it  is  contended  that  Armstrong  had 
no  authority  as  president  to  make  any  such  contract  For 
plaintiff,  in  response  to  this  contention  by  defendant,  it  is 
urged  that  even  if  Armstrong,  as  president,  had  no  author- 
ity to  contract  for  the  payment  of  the  commission,  still  the 
acceptance  by  defendant  of  the  purchase  price  from  Miller 
in  pursuance  of  the  sale  to  him  was  a  ratification  of  Arm- 
strong's imauthorized  acts  as  president  There  is  no  evi- 
dence as  to  the  authority  of  Armstrong,  as  the  president  of 
the  defendant  company,  to  act  for  it  in  the  sale  of  real  es- 
tate, or  in  the  employment  of  an  agent  for  that  purpose,  ex- 
cept that  found  in  defendant's  articles  of  incorpora- 
2  tion,  which  provide  that  ^^the  affairs  of  this  corpora- 

tion shall  be  conducted  and  its  business  managed  by 
not  less  tlian  five,  nor  more  than  ten,  directors,  who  shall 
constitute  its  board  of  directors,"  and  shall  be  elected  annu- 
ally by  the  stockholders,  and  that  ^^sueh  directors  shall  elect 
from  their  own  number  ^  ^  ^  a  president,  vice  presi- 
dent, secretary,  and  treasurer,  whose  duties  shall  be  pre- 
scribed by  the  by-laws ;  and  the  board  of  directors  may,  from 
time  to  time,  appoint  or  elect  such  other  oflScers  and  agents 
as  they  may  think  proper."  So  far  as  appears  from  the  rec- 
ord, no  by-laws  conferring  power  upon  the  president  to  make 
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contracts  for  the  corporation  were  ever  adopted.  As  a  gen- 
eral proposition,  we  think  it  is  true  that  "the  president  of  a 
corporation  has  no  power  to  buy,  sell,  or  contract  for  the 
corporation,  nor  to  control  its  property,  funds,  or  manage- 
ment" 2  Cook,  Corporations  (4th  Ed.)  section  716.  And 
see  4  Thompson,  Corporations,  sections  4613,  4617 ;  Templin 
V,  Railway  Co.,  73  Iowa,  548.  However,  whatever  may  be 
his  presumed  power  in  general,  we  think  that  there  can  be 
no  controversy  as  to  the  rule  that,  where  the  general  power 
to  make  contracts  for  and  manage  the  business  of  the  corpor- 
ation is  conferred  upon  the  board  of  directors,  that  power 
cannot  be  exercised  by  the  president  alone ;  and  that  is  this 
case,  as  will  appear  from  the  provisions  of  the  articles  above 
quoted,  which  are  the  only  provisions  on  the  subject.  There 
is  no  evidence  of  any  custom  or  usage  on  the  part  of  the 
defendant  recognizing  greater  powers  in  the  president  than 
those  provided  for  in  the  articles,  nor  of  any  holding  out 
of  the  president  to  the  public  as  having  any  such  extended 
authority.  The  president  did  not,  therefore,  have  the' power 
to  bind  the  corporation  by  the  contract  which  it  is  claimed 
he  made  with  plaintiff. 

The  remaining  question  is  whether  the  receipt  from 
Miller  of  the  consideration  for  the  sale  to  him  constituted 
a  ratification  by  the  corporation  of  its  president's  alleged 

agreement  to  pay  a  conmiission  to  plaintiff.  It  is 
3  well  settled  that  the  acceptance  of  the  benefits  of  a 

contract  made  by  an  agent  acting  without  authority 
will  bind  the  principal  to  the  terms  and  conditions  of  the 
contract,  but  the  acceptance  of  the  benefit  of  an  authorized 
act  will  not  bind  the  principal  to  an  agreement  made  by  the 
agent  as  to  the  same  subject-matter  which  was  beyond  the 
scope  of  his  authority,  and  of  which  the  principal,  when  ac- 
cepting the  benefit  of  the  authorized  act,  had  no  knowledge. 
Roberts  v,  Rumely,  58  Iowa,  301.  In  order  that  the  principal 
may  be  bound  by  ratification  of  an  agreement  of  the  agent 
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made  without  authority,  the  principal  must  have  knowledge 
of  the  unauthorized  act.  Eggleston  v.  Mason,  84  Iowa,  630. 
In  this  case  the  original  option  granted  to  plaintiff  was  ex- 
pressly authorized  by  the  directors,  and  the  president  had 
authority,  therefore,  in  pursuance  of  this  option,  to  trans- 
fer the  property  to  any  one  designated  by  plaintiff  within 
the  period  of  the  option,  on  payment  of  the  agreed  price. 
There  is  no  evidence  that  when  the  purchase  price  was  re- 
ceived from  Miller,  and  distributed  by  the  directors  by  way 
of  dividend,  as  was  done,  they  had  any  information  that  the 
sale  was  the  result  of  a  new  transaction,  and  not  of  the  con- 
tract of  option  given  to  plaintiff.  Therefore  they  were  not 
bound  by  the  unauthorized  agreement  to  pay  plaintiff  a  com- 
mission, and  return  to  him  the  $25  which  he  had  paid  for 
the  option.  We  think  we  might  safely  go  further,  and  say 
that  the  ratification  of  the  new  sale  to  Miller,  without  knowl- 
edge of  any  collateral  agreement  to  pay  a  commission,  would 
not  bind  the  defendant  to  carry  out  the  collateral  and  inde- 
pendent contract  to  pay  a  commission  to  plaintiff.  The  sale 
and  the  agreement  to  pay  a  commission  were  wholly  inde- 
pendent contracts,  and  while  the  sale  might  have  been 
effected  as  the  result  of  plaintiff's  efforts,  induced  by  th<* 
unauthorized  agreement  to  pay  him  a  commission,  the  rati- 
fication of  the  sale  by  the  acceptance  of  the  benefits  thereof 
would  not  bind  the  corporation  to  the  agreement  to  pay 
plaintiff  for  the  services  rendered  in  bringing  about  such 
sale.  A  very  pertinent  authority  is  the  case  of  Market  Co. 
V.  Jackson,  102  Pa.  269,  in  which  a  similar  question  was 
involved. 

The  instructions  of  the  court  authorized  recovery  by 
plaintiff  if  the  jury  should  find  that  N.  G.  Armstrong  made 
a  new  parol  contract  to  sell  the  property  to  Miller,  and  to 
pay  $500  commission  to  plaintiff,  and  repay  him  the  $25- 
which  he  had  paid  for  his  option,  provided  they  found  that 
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said  Armstrong  had  authority  to  make  such  sale  and  con- 
tract,  or  that  the  sale  was  consummated  and  the 
4  money  received  by  defendant     The  question  of   the 

authority  of  the  president,  inasmuch  as  it  depended 
on  the  construction  of  the  articles,  and  not  upon  evidence 
of  any  custom  or  course  of  business,  was  not  for  the  jury; 
and,  as  we  have  above  pointed  out,  the  receipt  of  the  consid- 
•eration  for  the  sale  would  not  constitute  a  ratification  of  the 
independent  agreement  to  pay  a  commission.  '  The  court, 
therefore,  erred  in  the  instructions  given,  and  the  judgment 
must  be  eeveesed. 


In  Re  Guardianship  of  Benjamin  Blakeney,  Catherine  n6~eOT 
Blakeney  and  Schuyler  Blakeney,  Appellees,  v.  ^^ 
D.  M.  Wyland^  Guardian,  Appellant,  ill  ^1 


n9  100 


Statute  of  Limitations:       fraud  of  guardian  as  interruption.     A      }JJ 

guardian  testified  that  on  the  sale  of  the  wards'  realty,  notice     

was  served  on  them,  and  that  later,  on  termination  of  the 

1  guardianship,  he  made  diligent  search  in  order  to  pay  over  the 
sum  in  his  hands.     The  guardian  knew  the  residence  of  his 

2  wards  when  he  hecame  guardian,  and  one  of  them  lived  at 
the  same  place  during  the  guardianship.  The  ward«  testified 
that  neither  knew  of  the  guardianship  or  the  existence  of  the 
property,  and,  on  receiving  the  information  thereof  from  an- 
other than  the  guardian,  that  they  took  prompt  action  to 
recover  the  same.  The  guardian  did  not  notify  the  court  when 
his  wards  hecame  of  age,,  kept  the  funds  In  the  hank  to  his 
credit,  and  made  no  report  whatever  to  the  court  for  12  years. 
Held,  suflicient  to  discredit  the  statements  of  the  guardian  that 
he  had  made  diligent  search  in  an  effort  to  pay  the  fund  to 
his  wards,  and  to  show  fraud,  preventing  the  running  of  limi- 
tations. 

Admission   of  debt   by   guardian's   report.     Under    Code,    section 
3456,  providing  that  causes  of  action  founded  on  contract  are 

3  revived  by  an  admission  in  writing  signed  by  the  party  to  De 
charged,  an  account  fil6d  in  court  by  a  guardian  admitting  the 
receipt  of  money  belonging  to  his  wards,  and  giving  reasons 
why  such  money  was  not  paid  to  the  wards  upon  their  major- 
ity, was  sufficient  to  interrupt  the  running  of  the  statute. 
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Not  affected  hy  subsequent  plea  of  statute.    A  subsequent  plea  of 

3  the  statute  cannot  relate  back,  and  destroy  the  character  of 
such  statement  as  an  admission  of  indebtedness. 

Mingling  of  Ward's  Funds:  interest.  Where  a  guardian  was 
guilty   of   breach  of  trust  with   respect  to  the  guardianship 

4  funds,  and  wrongfully  mingled  them  with  his  own,  a  decree 
charging  him  with  interest  upon  the  fund  while  in  his  hands 
at  6  per  cent,  with  annual  rests,  was  not  excessive. 

Appeal  from  Shelby  District  Court. — Hon.  W.  R.  Geeex, 

Judge. 

Friday,  February  7,  1902. 

The  history  of  this  case  is  as  f ollov/« :  On  the  fifth  of 
February,  1884,  in  Shelby  county,  Iowa,  1),  M.  Wyland  was 
appointed  guardian  of  Benjamin,  Catherine,  and  Schuyler 

Blakeney,  minor  heirs  of  Susan  Blakeney,  deceased. 
1  The  minors  were  residents  of  Barry  county,  Mich., 

and  the  guardianship  proceedings  appear  to  have 
been  instituted  for  the  purpose  of  conveying  their  fractional 
interest  in  a  tract  of  land  in  Shelby  county.  The  first  re- 
port of  the  guardian  which  appears  of  record  bears  date 
September  22,  1887,  and  acknowledges  a  balance  in  his 
hands,  after  paying  all  expenses  and  claims  up  to  that  date, 
of  $434.45.  No  further  report  was  made  until  November 
20,  1899,  when,  in  response  to  a  citation  from  the  court, 
said  guardian  presented  an  accounting  in  writing,  signed 
by  him,  in  which,  after  acknowledging  the  balance  of 
$434.45  in  his  hands  on  September  22,  1887,  he  adds, 
"which  sum  I  deposited  in  the  Harlan  Bank,  of  Harlan, 
Iowa,  to  draw  interest  at  six  per  cent.  (6  per  cent.)  per 
annum;  and  it  remained  there  continuously  imtil  the  bank 
ceased  to  do  business,  in  January,  1896,  when  it  was  trans- 
ferred to  my  personal  account  with  the  Harlan  State  Bank, 
which  went  into  the  hands  of  a  receiver  December  10,  1896. 
The  reason  I  did  not  pay  over  this  money  is  that,  after  dili- 
gent   inquiry,    I    could    not  learn  the  whereabouts  of    my 
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wards,  or  either  of  them.  I  have  no  money  now  with  which 
to  pay,  and  submit  this  as  my  final  report^  with  the  request 
that  the  court  mate  such  order  as  may  see^a  just  and 
proper/'  To  this  report  Benjamin  and  Catherine  Blakeney 
(Schuyler  Blakeney  having  died)  filed  exceptions  Novem- 
ber 24,  1899,  denying  that  the  trust  funds  had  ever  been 
deposited  as  such  in  the  bank,  but  that  the  guardian  had 
mingled  them  with  his  own  funds  and  converted  them  to 
his  private  use,  and  asking  that  he  be  charged  interest  at  & 
per  cent,  with  annual  rests.  December  9,  1899,  the  guard- 
ian filed  an  amended  report,  claiming  the  benefit  of  the 
statute  of  limitations,  to  which  claim  the  wards  responded, 
alleging  that  they  never  had  any  knowledge  that  Wyland 
was  acting  as  their  guardian  or  that  he  had  any  moneys  be- 
longing to  them,  and  that  he  fraudulently  concealed  and 
kept  from  them  the  knowledge  of  their  rights  in  the  prem- 
ises until  they  discovered  the  same,  about  the  time  of  the 
citation  above  referred  to.  They  also  plead  the  report  filed 
by  him  November  20,  1899,  as  a  written  acknowledgment  of 
the  debt  sufficient  to  take  the  case  out  of  the  statute  of  limi- 
tations. It  should  here  be  said  that  said  wards  arrived  at 
their  majority  as  follows:     Catherine,  February  14,  1886^ 

Benjamin,  June  24,  1887;  and  Schuyler,  the day  of 

,  1891.    Schuyler  died  April  12,  1891.    After  hearing 

the  evidence  offered  by  the  wards, — the  guardian  produc- 
ing none,  except  the  records  in  the  guardianship  proceed- 
ings,, and  his  own  testimony  when  called  as  a  witness  by  the 
other  party, — the  court  found  that  said  guardian  was  justly 
accountable  for  the  sum  of  $434.45,  with  interest  thereon 
at  6  per  cent,  with  annual  rests,  amounting  in  all  to  $900. 
This  sum,  less  unpaid  probate  fees,  if  anyj  the  court  ordered 
the  guardian  to  pay  over  within  10  days, — one-third  to  Ben- 
jamin Blakeney,  one-third  to  Catherine  Blakeney  (now 
Ferris),  and  one-third  to  the  administrator  of  Schuyler 
Blakeney,  or,  in  event  that  there  be  no  such  administrator 
Vol.  115  Ia— 39 
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to  the  clerk,  for  the  benefit  of  said  Schuyler's  estate.    From 
this  order  the  guardian  appeals. — 'Affirmed. 

Cullison  &  Robinson  for  appellant. 

Thos.  H.  Smith  for  appellees. 

Weaver,  J. — ^As  will  be  seen  from  the  foregoing  state- 
ment, the  only  resistance  which  the  guardian  makes  to  the 
demand  for  an  accounting  is  based  on  the  statute  of  limita- 
tions. Under  the  circumstances  disclosed  by  the  record,  this 
plea  will  not  avail.  For  this  conclusion  there  are  two  very 
satisfactory  reasons: 

I.  His  wards  resided  in  a  distant  state,  but  his  state- 
ment that  he  made  diligent  search  for  them  in  order  to  pay 
over  the  funds,  and  failed  to  ascertain  their  residence,  cannot 
be  credited.  He  knew  where  they  resided  when  he  se- 
2  cured   appointment  as  their  guardian.     He  claims 

to  have  served  notice  upon  them  at  their  home,  in 
Michigan,  in  the  proceedings  to  sell  their  land.  The  father 
of  the  wards  lived  at  the  same  place  until  his  death,  in 
1896.  The  oldest  ward  has  also  lived  tiiere  during  the  en- 
tire period  from  the  inception  of  the  guardianship  to  the 
present  time.  The  slightest  effort  upon  the  part  of  the 
guardian  would  have  put  him  in  communication  with  these 
young  people.  They  unite  in  testifying  that  they  never 
knew  .of  the  appointment  of  the  guardian,  or  that  they 
had  inherited  any  interest  in  land  in  Shelby  county,  until  in 
1896  one  O.  P.  Wyland  wrote  a  letter  seeking  a  conveyance 
from  them,  to  cure  some  defect  in  the  record  title.  How 
they  could  have  been  ignorant  of  these  facts,  if  notice  of  the 
sale  proceedings  was  in  fact  served  upon  them,  is  not  made 
clear;  but  the  very  fact  that  they  did  nothing  to  protect 
their  rights  imtil  the  letter  was  received,  and  that  upon  re- 
ceiving such  information  they  acted  promptly,  is  evidence 
of  the  good  faith  of  their  statements.     At  any  rate,  there  is 
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nothing  to  show  that  prior  to  1896  any  information  was* 
ever  conveyed  to  them  that  there  was  money  in  Wyland^s 
hands  for  their  use  or  benefit.  It  was  his  plain  duty,  as 
soon  as  his  wards  reached  their  majority,  to  apprise  the 
court  of  that  fact,  and  to  notify  and  settle  with  those  to 
whom  the  money  belonged.  This  he  did  not  do.  He  left 
his  wards  in  ignorance  of  their  rights,  made  no  report  to 
the  court  for  a  period  of  12  years,  kept  the  money  in  the 
bank,  and  passed  it  to  the  credit  of  his  private  account, — an 
account  which  closed  with  a  balance  of  over  $5,000  on  thef 
wrong  side.  The  relationship  of  guardian  and  ward  is  one 
of  peculiar  trust  and  confidence,  and  the  guardian  will  be 
held  to  the  strictest  good  faith  in  dealing  with  the  ward  or 
with  his  funds.  The  suppression  or  withholding  from  his 
wards  of  the  fact  of  the  existence  of  the  moneys  in  his  hands 
for  their  benefit  must  be  treated  as  a  fraud  upon  them,  and 
prevents  the  running  of  the  statute  in  his  favor.  Hoyle  v. 
Jones,  35  Ga.  40  (89  Am.  Dec  273).  This  is  true  irre- 
spective of  the  statutory  provisions  as  to  fraud  and  mistake. 
District  Tp.  of  Boomer  v.  French,  40  Iowa,  601 ;  Wilder  v. 
Secor,  72  Iowa,  161. 

II.  The  statute  of  limitations  provides  as  follows 
(Code,  section  3456) :  "Causes  of  action  founded  on  con- 
tract are  revived  by  an  admission  in  writing  signed  by  the 

party  to  be  charged,  that  the  debt  is  unpaid."  Ap- 
3  lying  this  rule  to  the  facts  of  the  case  at  bar,  we  hold 

that  the  written  statement  or  account  signed  by 
Wyland,  and  filed  in  the  district  court  November  20,  1899, 
is  an  admission  that  the  debt  is  unpaid,  aad  revives  the  right 
of  action,  even  if  otherwise  held  to  be  barred.  He  there 
states,  in  express  terms,  that  he  received  the  money,  that  he 
placed  it  to  his  own  account  in  the  bank,  and  that  the  bank 
has  failed,  and  gives  the  alleged  reasons  why  the  money  has 
not  been  paid  over.  This  paper  was  signed  and  presented 
by  him  as  an  accounting,  and  it  was  not  until  after  the 
Blakeneys  appeared  to  that  report^  and  sought  to  have  him 


Digitized  by 


Goo^q: 


612        Habtley  v.  St.  L.  K.  &  N.  W.  Ry.  Co.  [115  Iowa 

charged  with  interest,  that  by  an  amendment  he  raises  the 
question  of  the  statute  of  limitations.  It  would  be  inequit- 
able and  unjust  to  permit  this  plea  to  relate  back  to  the  orig- 
inal admission  and  rob  it  o^  its  legitimate  effect,  thereby  per- 
mitting the  guardian  to  escape  the  payment  of  a  just  debt, 
which  he  does  not  pretend  to  have  discharged.  It  is  sug- 
gested that  the  claim  of  the  wards  is  not  founded  on  con- 
tract, within  the  meaning  of  the  statute  above  quoted,  but 
we  do  not  r^ard  the  objection  as  well  taken.  The  guar- 
dian^s  principal  undertaking  is  to  safely  care  for  the  trust 
funds  coming  into  his  hands,  and  to  account  therefor  to  the 
ward,  or  to  the  court  for  the  ward's  benefit,  and  an  action 
or  proceeding  to  enforce  that  duty  is  founded  on  a  contract 
of  the  most  solemn  nature. 

III.  Objection  is  also  made  that  the  amount  found  by 
the  district  court  to  be  due  from  the  appellant  is  excessive. 
The  amount  so  assessed  was  found  by  taking  the  sum  which 

appellant's  report  showed  was  on  hand  September  22, 
4  1887,  and  adding  interest  thereto  at  6  per  cent,  with 

annual  rests.  In  view  of  the  fact  that  appellant  did 
not  do  his  full  duty  in  notifying  his  wards  of  their  right 
to  the  moneys  in  his  hands,  and  that  he  wrongfully  mingled 
the  trust  funds  with  his  own,  we  think  the  rule  applied  by 
the  court  below  is  right,  and  the  judgment  is  affirmed. 


L.  M.  Habtley,  Appellant,  v.  The  St.  Louis,  Keokuk  & 
North  Western  Railroad  Company,  Appellee. 

Connecting  Carriers:         common  law  liability.    At  common  law 
a  common  carrier  is  not  liable  for  the  negligence  of  the  em- 
2    ployes  of  a  connecting  carrier,  in  the  absence  of  any  contract 
to  that  effect. 

CoxTBACTS  EXEMPTING  FROM  LIABILITY.    Oodc,  scction  2074,  providing 

that  no  contract  shall  exempt  a  railway  corporation  from  a 

1    liability  which  would  have  existed  had  no  contract  been  made* 
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does  not  Invalidate  the  limitation  of  liability  in  a  contract, 

3  by  which  a  railroad  company  contracted  to  transport  property 
from  one  point  to  another,  necessarily  involving  the  use  of  con- 
necting lines,  and  by  the  same  instrument  provides  that  it 
should  not  be  liable  for  negligence  of  such  connecting  carriers. 

Public  policy.     Where  a  common  carrier   contracts   to  transport 
goods  from  one  point  to  another,  necessarily  over  connecting 

4  lines,  it  is  not  prevented  on  grounds  of  public  policy  from 
contractually  limiting  its  liability  for  the  negligence  of  con- 
necting carriers. 

Liability  of  coknectino  garrieb:    Acquiescence  hy  shipper.    Where 

the  consignor  of  property  which  a  railroad  company  agreed 

to  transport  from  one  point  to  another,  partially  over  con- 

1    necting  lines,  signed  and  received  from  the  connecting  lines 

bills  of  lading  in  which  they  assumed  all  liability,  there  was 

5  sufficient  evidence  that  such  consignor  did  not  regard  the 
original  carrier  as  having  assumed  the  carrier's  liability  for 
the  entire  distance. 

8ame,    Where  a  carrier  contracted  to  ship  stock  beyond  its  own 

1    line  on  the  connecting  line,  it  is  not  liable  to  the  consignor  for 

stock  loaded  at  a  point  beyond  its  terminus,  and  for  which  the 

6  consignor  accepted  a  bill  of  lading  from  the  carrier  operating 
it  at  such  a  place. 

Appeal    from    Henry    District    Court, — Hon.    James    D. 
Smythe,  Judge. 

Friday,  Febeuary  7,  1902. 

Action  to  recover  the  value  of  a  horse  injured,  as  is 
alleged,  while  being  transported  from  Oswego,  Kan.,  to 
Yoakum,  Tex.,  through  the  negligence  of  the  agents  and  ser- 
vants of  the  Missouri,  Kansas  &  Texas  Eailway  Company. 
Defendant  is  sought  to  be  held  liable  on  a  contract  of  af- 
freightment issued  by  its  station  agent  at  Houghton,  Iowa, 
for  through  shipment  of  certain  stock  from  that  point  to 
Yoakum,  Tex.  A  jury  was  called,  and  at  the  close  of  plain- 
tiff's evidence  defendant  moved  for  a  verdict  The  motion 
was  sustained,  and  plaintiff  appeals. — Affirmed, 
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McCoid  &  Finley  for  appellant. 

Trimble  <&  Trimble  and  Babb  &  Babb  for  appellee. 

Deemeb,  J. — The  bill  of  lading  issued  by  defendant's 
agent  at  Houghton,  Iowa,  contained  the  following:     "Live 
Stock  Contract     *    *    *    Finish  loading  at  Osw^o,  Kan- 
sas.    Xo.  and  initial  of  car:  1,590;  Arm's  Palace 
1  Horse  Car.    Number  of  animals  in  each  car,  seven." 

"That  for  and  in  consideration  of  $141.60  per  car, 
subject  to  minimum  weights  as  shown  in  published  tariffs, 
the  said  railroad  company  agrees  to  transport  one  car  loaded 
with  horses  (number  of  car,  number  of  waybills,  and  num- 
ber of  animals  as  noted  above)  from  Houghton,  Iowa,  to 
Yoakum,  Texas;  and  the  said  first  party,  in  consideration 
thereof,  agrees  to  deliver  the  said  animals  to  the  said  rail- 
road company,  for  transportation  between  the  points  afore- 
said, upon  the  following  terms,  viz. :  *  *  *  J^or  shall 
said  railroad  company  be  liable  for  any  loss  or  damage  after 
delivery  to  any  connecting  line,  nor  for  any  loss  or  damage 
not  incurred  upon  its  own  line;  but,  nevertheless,  in  the 
event  that  the  said  animals  are  to  be  transported  beyond  the 
line  of  the  railroad  of  the  second  party  upon  and  by  any 
connecting  line  forming  a  part  of  the  system  known  as  the 
^Burlington  Route,'  then  it  is  expressly  understood  and 
agreed  that  this  contract  shall  be  for,  and  inure  to  the  bene- 
fit of,  the  corporation  operating  such  connecting  line  and 
such  connecting  line  shall  be  liable  to  perform 
all  the  obligations  of  this  contract."  Pursuant  to  this 
contract,  W.  J.  Hartley,  plaintiff's  brother,  loaded  seven 
horses  in  the  car  therein  described,  and  defendant  trans- 
ported the  car,  with  its  contents,  to  Hannibal,  Mo.,  the  ter- 
minus of  its  line,  and  made  timely  delivery  thereof  to  the 
Missouri,  Kansas  &  Texas  Railway  Company.  The  latter 
company  took  possession  of  the  car,  and  issued  to  Hartley  a 
new  bill  of  lading  therefor,  whereby  it  undertook  to  trans- 
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port  the  car  from  Hannibal,  Mo.,  to  West  Point,  Texas. 
This  bill  of  lading  was  signed  by  the  company  issuing  it  and 
by  Hartley  himself.  As  he  (Hartley)  desired  to  put  more 
stock  in  the  car,  it  was  stopped  at  Oswego,  Kan.,  a  point 
on  the  Missouri,  Kansas  &  Texas  line,  and  seven  more  horses 
and  one  mule  were  put  into  the  car  by  Hartley,  according 
to  agreement  as  indicated  on  the  face  of  the  original  bill  of 
lading.  After  these  animals  were  added  to  those  originally 
placed  in  the  car,  the  Missouri,  Kansas  &  Texas  Railway 
Company,  through  its  agent  at  Oswego,  issued  a  new  bill 
of  lading  to  Hartley,  similiar  to  the  one  executed  at  Han- 
nibal, Mo.  This  was  also  signed  by  Hartley,  and  it  ex- 
pressly provided  that  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  should  transport  the  15  head  of  horses  from 
Oswego  to  West  Point  enroute  to  Yoakum.  The  car  was 
then  taken  by  the  last-named  company,  and  by  it  trans- 
ported to  its  destination.  While  enroute  from  Oswego  to 
West  Point,  one  of  the  horses  loaded  at  Oswego  was  in- 
jured at  or  near  Denison,  Tex.,  through  the  negligence  and 
carelessness  of  the  employes  of  the  Missouri,  Kansas  &  Tex- 
as Railway.  Plaintiff  contends  that  defendant  is  responsi- 
ble for  this  negligence,  for  the  reason  tliat  its  contract  is 
one  of  through  shipment  from  Houghton,  Iowa,  to  Yoa- 
kum, Tex.,  and  that  it  cannot  limit  its  liability  under  such 
contract,  because  of  section  2074  of  the  Code,  which  reads 
as  follows :  "No  contract,  receipt,  rules  or  r^ulations  shall 
exempt  any  railway  corporation  engaged  in  transporting 
persons  or  property  from  the  liability  of  a  common  carrier, 
*  *  *  which  would  exist  had  no  contract,  receipt,  rule, 
or  regulation  been  made  or  entered  into."  He  also  relies  on 
a  general  rule  of  the  common  law  to  the  effect  that  a  com- 
mon carrier  cannot  by  contract  limit  its  liability  for  negli- 
gence. 

So  well  settled  is  the  rule  that  a  common  carrier  is  not 
liable  for  the  negligence  of  the  employes  of  a  connecting 
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line  in  the  absence  of  contract,  express  or  implied,  tbat  we 
need  not  cite  authorities  in  its  suport^     At  common 

2  law  the  duty  of  an  independent  carrier  was  perform- 
ed when  it  safely  and  punctually     transported    the 

goods  over  its  own  line,  and  delivered  them  to  the  con- 
signee, or  to  a  connecting  carrier.  The  initial  company,  in 
the  absence  of  contract,  is  regarded  simply  as  a  forwarding 
agent,  and  is  not  liable  for  the  default  of  subsequent  car- 
riers. Beard  v.  Railway  Co.,  79  Iowa,  527 ;  Cobb  v.  Rail- 
road Co,,  38  Iowa,  601 ;  Mulligan  v.  Railway  Co.,  36  Iowa, 
181.  We  need  not  go  into  the  question  of  the  quantum  of 
evidence  necessary  to  support  such  an  agreement,  for  it  la 
clear,  we  think,  that  defendant  received  and  agreed  to  trans- 
port seven  of  the  horses  from  Houghton  to  the  point  of  des- 
tination.    It  is  enough  for  our  present  purpose  to 

3  say  that  the  section  of  the  Code  relied  upon  does  not 
apply,  for  the  reason  that,  in  the  absence  of  contract, 

defendant  was  under  no  common-law  liability  for  the  n^li- 
gence  of  the  Missouri,  Kansas  &  Texas  Railway  Company. 
In  construing  this  statute  it  would  be  ridiculous  to  say  that 
a  contract  which  expressly  limits  liability  shall  be  held  to 
create  one  at  common  law.  Without  the  contract  defendant 
would  not  be  liable  for  the  negligence  of  a  connecting  car- 
rier. This  is  plain.  But  it  is  said  that  because  of  the  con- 
tract it  is  liable,  and  cannot  limit  that  liability  by  and 
through  the  very  contract  which  is  said  to  create  it  If  no 
contract,  receipt,  rule,  or  regulation  had  been  made  in  this 
case,  there  would  be  no  liability.  There  was  a-  contract^ 
which  plaintiff  contends  creates  a  liability,  and  it  is  said 
that  this  liability  cannot  be  limited.  This  view  entirely 
overlooks  the  fact  that  the  liability  is  created  by  contract,  and 
not  by  law,  and  in  such  cases  the  statute  quoted  has  no  ap- 
plication. This  proposition  seems  so  clear  that  no  further 
argimient  is  necessary.  But  plaintiff  contends  that,  as  de- 
fendant agreed  to  be  responsible  for  the  goods  to  their  desti- 
nation, it  cannot  limit  its  responsibility  by  contract;  that 
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it  voluntarily  assumed  the  obligations  of  carrier  over  the 
whole  route,  and  made  of  the  connecting  carriers  agents, 
for  whose  conduct  it  is  responsible;  and  that  it  is 
4  contrary  to  public  policy  to  allow  it  to  limit  its  lia- 

bility, or  that  of  its  agents,  for  negligence.  This  ar- 
gument is  specious,  to  say  the  least,  and  it  has  received  the 
sanction  of  some  of  the  courts  of  the  country.  See  Ireland 
V.  Railroad  Co.,  20  Ky.  Law,  1586,  (49  S.  W.  Eep.  188 
Id.,  453)  ;  Galveston  Railway  Co,  v.  Allison,  59  Texas,  193 
Ealliday  v.  Railway  Co.,  74  Mo.  159  (41  Am.  Eep.  309) 
Cincinnati,  E.  &  D.  and  D.  &  M.  R.  Co.  v.  Pontiles,  19  Ohio 
St  221  (2  Am.  Rep.  391)  ;  Condict  v.  Railway  Co,,  54  N. 
T.  500.  In  the  first  of  these  cases  there  was  a  strong  dissent- 
ing opinion,  which  we  think  announces  the  better  rule.  The 
Oalvnston  Case  is  fully  explained  and  distinguished  in  Mc- 
Cam  V.  Railway  Co.,  84  Tex.  352,  (19  S.  W.  Rep.  547,  16 
L.  R.  A.  39,  31  Am.  St.  Rep.  51),  where  the  true  rule,  as 
we  understand  it,  was  announced  as  hereinafter  stated.  In 
the  I^ew  York  case  the  delay  was  not  of  a  connecting  carrier, 
but  by  the  initial  one,  as  we  understand  it  And  in  a  late 
case  in  Missouri  it  is  held  that,  even  in  the  face  of  a  stat- 
ute expressly  providing  that  the  initial  carrier  shall  be  lia- 
ble for  loss  or  injury  to  goods  wherever  occurring,  a  carrier 
iiiay  by  contract  limit  its  liability  to  injuries  occurring  on 
its  own  line.  Dimmitt  v.  Railroad  Co.,  103  Mo.  433  (15 
S.  W.  Rep.  761).  But  see  McCann  v.  Eddy,  133  Mo.  59, 
(33  S.  W.  Rep.  71,  35  L.  R.  A.  110).  As  we  understand  it, 
the  connecting  lines  in  the  Pontiles  Case  were  either  held  to 
be  partners,  or  there  was  such  a  traffic  arrangement  between 
them  as  made  the  two  lines  practically  one.  The  great 
weight  of  authority  supports  the  proposition  that  extrater- 
minal  liability  may  be  excluded  by  express  contract  See 
Illinois  C.  Railroad  Co.  v.  Frankenberg,  54  111.  88  (5  Am. 
Rep.  92) ;  Tolman  v.  Abbot,  78  Wis.  192,  (47  N.  W.  Rep. 
264);  Berg  v.  Railroad  Co.,  30  Kan.  561,  (2  Pac.  Rep. 
639) ;  Central  R.  Bh  Co.  v.  Avant,  80  Ga.  195,  (5  S.  E. 
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Eep.  78) ;  Alabama  0.  S.  Railroad  Co.  v.  Thomas,  83  Ala. 
343,  (3  South.  Rep.  802) ;  Little  Bock  £  Ft.  S.  B.  Co.  v. 
Odom,  63  Ark.  326  (38  S.  W.  Rep.  339) ;  Jones  v.  Bail- 
way  Co.,  89  Ala.  376,  (8  South.  Rep.  61)  ;  McCam  v.  Bail- 
way  Co.,  84  Tex.  Sup.  352,  (19  S.  W.  Rep.  547,  16  L.  R. 
A.  39,  31  Am.  St  Rep.  51)  ;  Ortt  v.  Railway  Co.,  36  Minn. 
396,  (31  K  W.  Rep.  519) ;  Louisville  &  M.  R.  Co.  v.  Tar- 
ter, 19  Ky.  Law,  229,  (39  S.  W.  Rep.  698)  ;  Pevdergast  v. 
Express  Co.,  101  Mass.  120;  McEacheran  v.  Railroad  Co., 
101  Mich.  264,  (59  N.  W.  Rep.  612) ;  American  Exp.  Co. 
V.  Second  Nat.  Bank  of  Tititsville,  69  Pa.  St  394,  (8  Am. 
Rep.  268).  Our  own  cases  do  not  run  counter  to  this  rule, 
but,  in  so  far  a5  they  shed  any  light  on  the  question,  sustain 
it.  In  Mulligans  Case  it  was  held :  First,  that  acceptance 
of  goods  by  a  carrier  marked  to  a  destination  beyond  the 
terminus  of  its  road  creates  a  prima  facie  liability  to  deliver 
at  that  point;  second,  that  a  bill  of  lading  limiting  liability 
in  such  a  case  is  valid  and  binding;  and,  third,  that  under 
the  facts  appearing  in  that  case  defendant  was  not  liable. 
During  the  course  of  the  opinion  the  court,  through  Day,  J., 
used  this  signficant  language:  "But  the  law  does  not  im- 
pose upon  such  carriers  the  duty  of  undertaking  to  trans- 
port goods  beyond  the  termini  of  their  res^pective  routes. 
Whenever  liability  for  such  transportation  exists,  it  arises 
either  from  express  contract  or  from  an  implied  agreement 
arising  from  the  acceptance  of  goods  consigned  to  points  be- 
yond the  termini  of  their  routes.  As  they  are  originally 
under  no  obligation  to  undertake  to  transport  beyond  the 
end  di  their  lines,  it  is  clear  that  they  may,  by  special  agree- 
ment, stipulate  that  they  shall  not  be  liable  beyond 
5  such  point.     The  effect  of  the  agreement  in  this  case 

is  that  the  defendant  did  not  assume  the  duties  of  a 
common  carrier  beyond  Cairo,  the  southern  terminus  of  its 
road.  It  is  clear  to  us  that,  if  this  contract  was  so  accepted 
or  acted  upon  by  the  plaintiff  as  to  be  binding  upon  him,  that 
the  defendant  is  not  liable  for  a  loss  occurring  beyond  the 
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limit  of  its  road."  In  Peterson  v.  Railway  Co.,  80  Iowa,  92, 
there  was  a  partnership  arrangement  between  the  different 
companies  involved.  This  brought  the  case  clearly  within 
one  of  the  well-recognized  exceptions  to  the  general  rule 
heretofore  stated.  See,  also.  Block  v.  Freight  Line,  139 
Mass.  308,  (1  K  E.  Rep.  348).  In  Bohimon  v.  Transpor- 
tation Co.,  45  Iowa,  470,  the  contract  was  to  ship  "through, 
without  transfer,  in  cars  owned  and  controlled  by  the  com- 
pany." The  defendant  failed  to  comply  with  its  contract, 
but  unloaded  the  goods,  and  stored  them  in  a  warehouse, 
where  they  were  burned  during  the  Chicago  fire.  It  was 
held  that  the  taking  of  the  goods  from  the  cars  and  storing 
them  in  a  warehouse  defeated  the  exemption  coiitained  in 
the  bill  of  lading.  The  same  facts  appeared  in  Stewart  v^ 
Transportation  Co,,  47  Iowa,  229.  In  each  of  these  cases 
the  court  makes  it  clear  that  the  question  involved  was  the 
rights  of  the  parties  where  the  carrier  violated  the  terms 
of  the  contract  as  to  the  mode  of  transportation  and  the  ex- 
emption was  loss  by  fire.  The  supreme  court  of  Texas,  in 
McCam's  Case,  supra,  found  that  the  contract  was  for  a 
through  shipment  from  San  Antonio,  Texas,  to  Chicago,  111., 
and  there  was  a  limitation  clause  similar  to  the  one  in  the 
contract  before  us.  Speaking  to  the  point  now  under  con- 
sideration, that  court  said :  "That  in  such  a  case  a  carrier 
may,  by  contract^  protect  itself  against  liability  for  loss  not 
occurring  on  its  own  line,  whether  the  shipment  be  wholly 
within  the  state  or  be  interstate,  we  had  deemed  a  settled 
question  in  this  court ;"  citing  numerous  cases.  "In  England, 
and  in  some  of  the  states  of  the  Union,  the  mere  receipt  of 
goods  to  be  carried  to  a  destination  beyond  the  line  of  the 
carrier  who  first  receives  them  is  held  to  evidence  a  contract 
to  transport  to  such  destination,  while  in  others  such  receipt 
is  not  held  to  evidence  a  contract  to  convey  beyond  that  car- 
rier's line;  but  in  the  jurisdiction  in  which  these  diverse  rul- 
ings are  made  there  is  a  general  concurrence  of  opinion  on 
the  proposition  that  the  carrier  may,  by  special  contract, 
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exempt  itself  from  liabiKty  for  an  injury  to  freight  result- 
ing after  it  has  gone  into  the  hands  of  another  carrier  to 
be  transported  to  destination*  The  ground  of  concurrence 
is  contract,  which  in  some  jurisdictions  it  is  held  is  neces- 
sary to  relieve  from  liability  for  the  act  of  a  connecting  car- 
rier over  whose  line  the  freight  must  or  does  pass  to  its  des- 
tination; while  in  others  it  is  held  that,  in  the  absence  of 
special  contract,  no  such  liability  rests  on  the  receiving 
carrier  for  injuries  accruing  after  it  had  safely  passed  the 
freight  to  a  connecting  carrier.  *  *  *  Any  one  of  the 
companies  may  agree  that  over  the  whole  route  its  liability 
may  extend.  In  the  absence  of  a  special  agreement  to  that 
effect,  such  liability  will  not  attach,  and  the  agreement  will 
not  be  inferred  from  doubtful  expressions  or  loose  language, 
but  only  from  clear  and  satisfactory  evidence.  Can  an  obli- 
gation based  alone  on  contract  arise  in  the  face  of  an  ex- 
press agreement  that  it  shall  not  exist?  There  can  be  but 
one  answer:  Under  the  weight  of  American  authority  the 
contract  in  this  case  does  not  operate  as  a  restriction  on  or 
exemption  from  liability,  for  to  give  that  liability,  it,  but  for 
the  contract,  must  have  existed,  while  the  contract  was,  in 
effect,  an  express  agreement  that  no  such  liability  existed 
or  was  intended  or  understood  to  exist."  These  extracts 
hardly  do  justice  to  the  writer  of  the  opinion,  who,  as  it 
seems  to  us,  has  in  a  masterly  way  demonstrated  the  fallacy 
of  a  contrary  view.  The  whole  opinion  is  worthy  of  repro- 
duction, but  we  are  not  justified  in  quoting  from  it 
6  further.     That  plaintiff  did  not  understand  defend- 

ant was  assuming  to  transport  the  goods  to  destina- 
tion, and  taking  upon  itself  the  liability  of  a  common  cai- 
rier  for  the  entire  distance,  is  fully  sustained  by  the  testi- 
mony. He  elected  to  treat  the  connecting  carriers  not  as 
agents  of  the  defendant,  but  as  his  own  agents,  and  he  re- 
ceived from  them  bills  of  lading  which  he  signed,  wherein 
the  connecting  carriers  assumed  all  liability  for  the  trans- 
portation of  the  stock.     Moreover,  the  defendant  never  re- 
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ceived  the  animal  which  was  injured,  unless  it  be  said  that 
delivery  to  a  connecting  line  was  a  delivery  to  the  defend- 
ant That  might  be'aflBrmed  in  some  instances,  but  not  here,, 
we  take  it,  for  the  Missouri,  Kansas  &  Texas  Railroad  is- 
sued a  bill  of  lading  specifically  covering  the  animals  load- 
ed at  Oswego,  Kan.,  which  bill  of  lading  was  not  only  deliv- 
ered in  duplicate  to  plaintiff's  brother,  but  also  signed  by 
him,  before  the  car  was  started  from  Oswego.  Some  other 
matters  are  discussed,  but,  in  view  of  what  has  been  said,  no 
pronouncement  need  be  made  therein. 

The  motion  for  a  directed  verdict  was  properly  sus- 
tained, and  the  judgment  is  affirmed. 


Hawkeye  Insurance  Company,  Appellee,  v.  D.  P.  Hus- 
ton et  ah.  Appellants. 

Appeal:  abstbacts:  Showing  judgment  rendered.  Where  the 
abstract  on  appeal  •  discloses  the  findings  of  the  trial  court  in 
full,  and  it  is  stated  Ia  substuice,  that  judgment  was  duly 

2  entered  in  accordance  therewith,  and  such  statement  is  not 
denied,  the  abstract  is  sufficient  as  against  the  objection  that 
there  is  no  showing  of  a  judgment  from  which  an  appeal  can 
be  taken. 

Injunction  to  Restrain  Judgments:     Jurisdiction.    Under  Code,  sec- 
tion  4364,   providing  that   when   proceedings  on   a  Judgment 
1    are  sought  to  be  enjoined  the  suit  must  be  brought  in  the  same 
county  and  court  in  which  the  judgment  was  obtained,  the  di»> 

3  trict  court  of  one  county  has  no  Jurisdiction  of  an  action  to 
restrain  the  execution  of  a  Judgment  entered  in  the  district 
court  of  another  county — overruling,  Arnold  v.  Hawley,  67 
Iowa,  813. 

8ame.  Where  an  action  to  restrain  the  execution  of  a  Judgment, 
which  by  the  express  provisions  of  Code,  section  4364,  must  be 
brought,  in  the  county  and  court  in  which  the  Judgment  was 
obtained,  is  commenced  in  another  court,  such  court  cannot 

4  order  a  change  of  venue  to  the  proper  county,  as  provided  in 
section  3504,  where  an  action  is  commenced  in  the  wrong 
county,  or  even  by  consent  make  any  order  save  of  dismissal 
at  plaintiff's  costs. 
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Appeal  from  Polk  District  Court. — Hon.  Chas.  A.  Bishop, 

Judga 

Saturday,  Febeuary  8,  1902. 

Action  in  equity  asking  the  cancellation  of  an  alleged 
void  judgment  rendered  in  the  district  court  of  Jones 
county,  Iowa,  and  to  enjoin  execution  thereon. — Reversed. 

Milton  Remley  and  I.  M.  Earle  for  appellants. 

Read  &  Read  and  J.  B.  Johnson  for  .appellee. 

Weaver,  J. — On  February  22,  1894,  the  defendant 
D.  P.  Huston,  being  the  holder  of  a  policy  of  insurance  in 
the  defendant  company,  filed  his  petition  in  the  district 
court  of  Jones  county,  alleging  a  loss  under  said  policy,  and 
asking  a  recovery  thereon.  The  policy  had  been  issued 
through  the  agency  of  one  W.  H.  (Jordon,  at  Olin,  in  Jones 
county;  but,  Gordon  having  died  before  the  alleged 
1  loss,  service  of  the  original  notice  upon  the  insurance 

company  was  had  or  attempted  by  serving  the  same 
upon  one  Rhodes,  who  was  its  agent  at  Anamosa,  in  the  same 
county.  The  company  and  its  oflBcers  undoubtedly  had  ac- 
tual knowledge  of  the  pendency  of  the  action  and  of  the  pro- 
ceedings therein,  but,  believing  the  service  ineffectual,  did 
not  appear  thereto,  and  in  September,  1894,  default  and 
judgment  were  entered  for  the  amount  of  Huston's  claim. 
In  July,  1896,  Huston  assigned  the  judgment  to  the  de- 
fendant Johnson,  who  caused  the  execution  to  be  issued 
thereon  and  placed  in  the  hands  of  the  sheriff  of  Polk 
county  for  collection.  Soon  thereafter  the  company  insti- 
tuted this  action  to  enjoin  the  execution  and  cancel  the 
judgment  as  having  been  rendered  without  jurisdiction. 
Before  notice  of  such  action  was  served,  the  assignees  of  the 
judgment  filed  a  motion  or  application  in  the  original  pro- 
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ceeding  in  Jones  county  to  confirm  said  judgment  and  de- 
clare the  same  valid,  and  notice  thereof  was  duly  served 
upon  the  company,  which  again  refused  to  appear,  or  in  any 
manner  recognize  the  jurisdiction  of  the  court  of  that 
county.  On  December  8,  1896,  the  district  court  of  Jones 
county,  acting  upon  the  motion  or  application  above  men- 
tioned, entered  an  order  or  judgment  reciting  the  entry  of 
the  judgment  theretofore  rendered  against  the  company,  and 
declaring  the  same  "approved,  affirmed,  and  a  valid  sub- 
sisting judgment  against  said  defendant"  These  facts  are 
conceded,  or,  if  not  conceded,  are  clearly  established  by  the 
evidence.  From  this  basis  therefore,  we  proceed  to  con- 
sider the  questions  discussed  by  counsel  so  far  as  necessary 
to  a  determination  of  the  appeal. 

I.  We  first  notice  the  contention  of  the  appellee  that 
there  is  no  showing  of  any  judgment  in  the  court  below 
from  which  an  appeal  can  be  taken.  An  examination  of  the 
abstracts  filed  discloses  the  findings  of  the  trial  court  in 

full,  and  it  is  further  stated,  in  substance,  that  judg- 

2  ment  was  duly    entered    in    accordance    therewith. 
This  statement  being  undenied,  it  was  unnecessary 

to  set  out  the  record  entry  in  haec  verba.  We  think  the 
abstract  sufficient. 

II.  The  appellants  challenge  the  jurisdiction  of  the 
district  court  of  Polk  county  to  entertain  an  action  to  en- 
join and  cancel  a  judgment  rendered  in  the  district  court 
of  Jones  county.    As  this  objection,  if  well  founded,  rend- 
ers the  discussion  of  other  propositions  entirely  fu- 

3  tile,  it  demands  our  careful  consideration.  By  the 
Eevision  of  1860,  it  was  provided:  "Sec.  3778.  When 
proceedings  in  a  civil  action  are  sought  to  be  enjoined,  the 
suit  must  be  brought  in  the  county  where  such  proceedings 
are  pending."  When  carried  into  the  Code  of  1873,  this 
section  was  amended  to  read  as  follows:  "Sec.  3396.  When 
proceedings  in  a  civil  action,  or  on  a  judgment  or  final  or- 
der, are  sought  to  be  enjoined,  the  suit  must  be  brought  in 
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the  same  county  and  court  in  which  such  action  is  pending 
or  the  judgment  or  order  was  obtained/^  (The  italics  in- 
dicate the  words  added  to  the  original  section).  In  the 
Code  of  1897  this  provision  was  readopted  without  change 
of  language.  See  section  4364.  The  meaning  of  this  stat- 
ute does  not  seem  to  be  obscure,  but  the  adjudicated  cases 
more  or  less  directly  involving  its  interpretation  and  appli- 
cation are  by  no  means  harmonious.  It  will  be  observed 
that  prior  to  the  Code  of  1873,  the  law  required  one  who 
sought  to  enjoin  proceedings  in  a  civil  action  to  seek  his  rem- 
edy in  the  county  where  such  action  was  "pending."  This 
left  it  in  doubt  whether,  after  judgment  or  final  order  had 
been  entered,  the  action  was  still  to  be  considered  as  "pend- 
ing," within  the  meaning  of  the  statute.  That  doubt  was  re- 
moved by  the  Code  of  1873,  as  we  have  above  noted,  and 
thereafter  an  injunction  to  restrain  proceedings  upon  a 
judgment  was  required  to  be  brought  not  only  in  the  same 
county,  but  in  the  same  court  "in  which  the  judgment  was 
obtained."  Prior  to  1873,  this  court  in  several  cases  held 
that  the  enforcement  of  a  void  judgment  rendered  in  an 
action  at  law  would  be  enjoined,  and  the  judgment  canceled 
by  suit  in  equity.  Bonsall  v.  Isett,  14  Iowa,  309 ;  Givens 
V.  Campbell,  20  Iowa,  79;  Newcomb  v,  Dewey,  27  Iowa, 
381 ;  Connell  v.  Stelson,  33  Iowa,  147.  But  in  every  case 
of  the  kind,  so  far  as  we  have  observed,  the  proceeding  to 
enjoin  or  to  cancel  was  begun  in  the  same  county  where  the 
judgment  complained  of  was  rendered.  After  the  amend- 
ment of  1873,  the  first  case  of  this  character  decided  ap- 
pears to  have  been  Lockwood  v.  Kitteringhami,  42  Iowa  257. 
The  plaintiff  there  began  her  action  in  equity  in  the  district 
court  of  Harrison  coimty,  alleging  that  the  defendant  had 
procured  a  pretended  judgment  against  her  in  the  circuit 
court  of  the  same  county,  that  such  judgment  was  absolute- 
ly void  for  want  of  jurisdiction,  and  asking  to  enjoin  exe- 
cution therein.  The  district  court  having  denied  the  relief 
prayed,  this  court  aflSrmed  its  ruling,  citing  said  section. 
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and  holding  that  the  circuit  court  where  the  judgment  was 
rendered  had  exclusive  jurisdiction  to  entertain  injunction 
proceedings.  Next  in  order  is  Anderson  v.  Hall,  48  Iowa, 
346,  a  case  which  is  in  all  essential  respects  like  the  one 
at  bar.  A  judgment  had  been  rendered  in  Palo  Alto  county, 
and  transcript  and  execution  issued  thereon  where  sent  into 
Emmett  county  for  collection.  The  judgment  defendant, 
a  resident  of  Emmett  county,  sued  out  an  injunction  there, 
alleging  that  the  judgment  was  absolutely  void  for  want  of 
jurisdiction,  and  the  lower  court  granted  the  relief  prayed. 
On  appeal  to  this  court  that  order  was  reversed.  In  deliv- 
ering the  opinion  of  the  court,  Seevers,  J.,  cites  the  statute 
and  the  LocJcwood  Case  as  decisive  of  the  question;  saying: 
^The  circuit  court  of  Emmett  county  had  no  jurisdiction 
of  the  subjectrmatter,  and  consent,^even,  never  confers  juris- 
diction in  such  casa  Besides  this,  if  Code  1873,  section 
3396,  is  compared  with  the  corresponding  section  of  the  re- 
vision (3778),  we  think  no  other  rule  would  carry  out  the 
intent  of  the  change  made.  The  latter  section  only  requir- 
ed proceedings  to  restrain  a  civil  action  to  be  brought  in  the 
county  where  the  action  or  proceedings  were  pending.  The 
Code  extended  this  to  proceedings  under  a  judgment  ot 
final  order,  and  requires  the  injunction  to  be  brought  in  the 
county  and  court  where  the  action  is  pending  or  the  order 
or  judgment  was  obtained.  The  Emmett  circuit  court  had 
no  power  to  issue  an  injunction  restraining  the  execution 
in  question,  nor  had  it  power  to  set  aside  a  judgment  rend- 
ered in  the  Palo  Alto  circuit  court."  These  authorities 
would  seem  to  be  decisive  against  the  position  of  the  ap- 
pellee, unless  it  be  found  that  the  decisions  cited  have  since 
been  overruled,  or  we  be  now  convinced  that  they  are  wrong 
in  principle,  and  should  be  no  longer  followed.  Proceed- 
ing, then,  with  our  investigation,  we  next  find  the  same 
subject  treated  in  Bennett  v.  Hanchett,  49  Iowa,  71.  Here 
the  plaintiff,  by  suit  in  the  Bremer  county  district  court, 
YoL.  115  Ia— 40 


Digitized  by 


Goo^q: 


626  Hawkbyb  Ins.  Co.  v.  Huston.       [115  Iowa 

sought  to  enjoin  an  execution  issued  from  the  Mitchell 
county  district  court,  and  sent  into  the  former  county  for 
collection.  Day,  J.,  pronouncing  the  decision  of  this  court, 
cites  both  the  Lockwood  and  Anderson  Cases,  and  says  the 
district  court  "did  not  err  in  sustaining  the  demurrer  to  the 
petition."  Again  in  Grattan  v.  Maiteson,  51  Iowa,  622, 
we  have  a  case  where  suit  was  brought  in  the  district  court 
to  enjoin  execution  upon  an  alleged  fraudulent  and  void 
judgment  rendered  in  the  circuit  court  of  the  same  county, 
and  on  appeal  to  this  court  we  held  the  district  court  to  be 
without  jurisdiction  to  entertain  the  action,  and  once  more 
expressly  approved  and  followed  the  Anderson  Case  in  its 
interpretation  of  section  3396  of  the  Code  of  1873.  This 
authority  also  meets  and  disposes  of  the  point  made  by  ap- 
pellee herein  that,  where  the  judgment  is  absolutely  void, 
it  is  no  judgment  and  therefore  does  not  come  within  either 
the  letter  or  the  spirit  of  the  statute  restricting  injunction 
proceedings  to  the  county  and  court  where  the  so-called 
judgment  was  obtained.  The  court  says:  "It  is  claimed 
that  section  3396  is  not  applicable,  because  it  is  allied  the 
judgment  in  question  is  void,  and  hence  no  judgment.  But 
it  can  be  determined  that  the  judgment  is  void  only  by  ju- 
dicial investigation.  In  form  there  is  a  judgment  in  the 
Winneshiek  circuit  court  against  John  and  Alexander  Lau- 
rence, which  is  a  lien  upon  the  property  in  controversy.  In 
Anderson  v.  Hall,  48  Iowa,  346,  this  section  was  applied  to 
a  proceeding  to  enjoin  an  execution  upon  a  judgment  alleg- 
ed to  be  void.  That  case  is  decisive  of  this."  State  Insurance 
Co.  V.  Granger,  62  Iowa,  273,  was  an  action  to  enjoin  and 
cancel  a  void  judgment,  and  was  brought  in  the  county  and 
court  where  the  judgment  sought  to  be  voided  was  rend- 
ered. In  Arnold  v.  Hawley,  67  Iowa,  313,  we  find  a  hold- 
ing which  is  wholly  at  variance  with  the  interpretation  plac- 
ed by  preceding  cases  upon  the  statute  above  quoted.  The 
plaintiff  there  began  his  action  in  the  district  court  of  Web- 
ster county  to  enjoin  an  alleged  void  judgment  rendered  in 


Digitized  by 


Google 


Feb.  1902]       Hawkeye  Ins.  Co.  v.  Huston.  627 

the  circuit  court  of  the  same  county,  and  this  court  then  up- 
held the  writ,  saying,  the  judgment  being  absolutely  void, 
"the  plaintiff  therefore,  we  think,  may  proceed  in  any  court 
of  equitable  jurisdiction,  and  have  such  judgment  set  a- 
side.'^  In  reaching  the  conclusion  so  announced  the  writer 
of  that  opinion  makes  no  reference  whatever  to  section  3396 
of  the  Code  of  1873,  or  to  any  of  the  cases  decided  there- 
under. This  decision  is  so  opposed  to  those  we  have  above 
cited,  and  especially  to  the  cases  of  Lockwood  v.  Kittering- 
ham  and  Grattan  v.  Matteson,  which  were  precisely  in  point, 
that  we  are  forced  to  conclude  that  those  precedents  as  well 
as  the  statute  wholly  escaped  the  attention  of  the  court. 
Surely,  had  there  been  any  intention  to  reverse  the  position 
of  the  court  in  the  preceding  cases,  and  overrule  its  repeated 
holdings,  some  express  statement  or  reference  would  have 
been  made  to  that  effect.  That  this  explanation  is  correct  is 
supported  by  the  fact  that  at  the  next  term  of  the  court  the 
writer  of  the  former  opinion,  in  discussing  the  case  of 
Baker  v.  Ryan,  67  Iowa,  710  says:  "It  is  true  that,  where 
the  object  of  an  action  is  to  declare  a  judgment  or  final  or- 
der invalid,  the  action  must  be  brought  in  the  court  in  which 
the  judgment  or  order  was  obtained.  It  has  been  so  held,'^ 
— referring  expressly  to  the  Cases  of  Lockwood,  Anderson, 
Bennett,  Grattan,  none  of  which  were  authorities  if  the  Ar- 
nold Case  is*  to  stand  as  a  correct  exposition  of  the  law. 

The  cases  since  decided  to  which  our  attention  has 
been  called  are:  Phelan  vl  Johnson,  80  Iowa,  731;  State 
Insurance  Co.  v.  Waterhouse,  78  Iowa,  674;  Iowa  Union 
Telephone  Co,  v.  Boylan,  86  Iowa,  90;  Henhle  v.  Holmes, 
97  Iowa,  695 ;  OberhoUzer  v.  Hazen,  101  Iowa,  340 ;  Leo- 
nard V.  Insurance  Co.,  101  Iowa,  482;  Dady  v.  Brown,  76 
Iowa,  528 ;  Gerrish  v.  Hunt,  66  Iowa,  682.  In  none  of  the 
above  cases  was  there  any  attempt  to  bring  the  injunction 
proceedings  in  a  county  other  than  the  one  where  the  judg- 
ment was  obtained,  except  in  Phelan  v.  Johnson  and  Ober- 
hoUzer V.  Hazen,  in  both  of  which  there  was  an  attempt  to 
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enjoin  a  judgment  of  this  court,  and  the  right  to  such  writ 
was  denied  under  section  3396  of  the  Code  of  1873.  In 
Iowa  Union  Telephone  Co.  v.  Boylan  and  Dady  v.  Brown 
void  judgments  by  justices  of  the  peace  were  enjoined.  In 
State  Insurance  Co.  v.  W aterhouse .  2inA.  Henkle  v.  Holmes 
and  Oerrish  v.  Hunt  the  injunction  was  sought  in  the  same 
court  which  rendered  the  judgment,  while  Leonard  v.  Insur- 
ance Co.  was  an  action  at  law  to  recover  attorney's  fees, 
and  the  matter  of  equitable  jurisdiction  to  enjoin  void  judg- 
ments is  mentioned  in  a  collateral  way  only.  In  none  of 
these  cases  except  the  two  where  judgments  of  this  court 
were  attacked  was  section  3396  of  the  Code  of  1873  or  the- 
corresponding  section  4364  of  the  present  Code  cited  or  re- 
ferred to;  nor,  indeed,  was  there  occasion  for  such  refer- 
ence. In  none  of  them  was  jurisdiction  assimied  under 
circumstances  corresponding  in  kind  or  substance  with  those- 
under  which  the  appellee  in  this  case  seeks  by  action  in  Polk 
county  to  impeach  a  judgment  rendered  in  Jones  county. 
In  most  of  them  the  general  doctrine  is  affirmed  that  equity 
will  interfere  to  enjoin  and  cancel  a  void  judgment  at  law, 
— a  doctrine  which  no  lawyer  will  controvert, — ^but  the 
question  as  to  the  local  jurisdiction  in  which  such  equitable 
relief  must  be  sought  is  neither  decided  nor  discussed  in  any 
of  them.  Of  State  Insurance  Co.  v.  Waterhouse,  above  men- 
tioned, it  should  be  said  that  the  judgment  which  was  there 
in  controversy  had  been  rendered  under  circumstances  sub- 
stantially parallel  with  the  judgment  sought  to  be  enjoined 
in  the  present  case,  but  the  action  to  vacate  was  brought 
in  the  same  county  and  court  where  it  was  obtained,  and 
was  therefore  in  strict  accord  with  the  statute.  The  fact 
that  the  judgment  had  been  transcribed  to  the  district  court 
had  no  effect  to  make  it  any  less  the  adjudication  of  tiie  su- 
perior court  of  Keokuk,  which  rendered  it  (Neeters  v.  Clemr 
ents,  12  Bush,  359),  and  the  superior  court  was  still  the 
only  tribunal  in  which  the  execution  could  be  enjoined.  The 
citation  there  made  of  the  case  of  Arnold  v.  Hawley  as  au- 
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thority  for  the  rule  than  an  action  in  equity  to  cancel  a  void 
judgment  may  be  brought  "in  any  court  having  jurisdic- 
tion of  such  matters"  involved  a  proposition  not  necessarily 
presented  by  the  appeal,  and  cannot^  therefore,  be  regarded 
as  of  controlling  authority.  It  will  thus  bp  seen  that  among 
all  the  cases  reaching  this  court  since  the  Code  of  1873 
took  effect  five  only  have  presented  the  precise  question  here 
involved, — whether  one  court  of  record  may  rightfully  en- 
tertain proceedings  to  enjoin  and  set  aside  the  judgment  of 
another  court  of  co-ordinate  powers.  In  four  of  these 
precedents  it  is  held  in  unequivocal  terms  that  the  statute 
prohibits  the  exercise  of  such  jurisdiction,  while  the  single 
exception  (Arnold  v.  Hawley)  makes  no  reference  to  the 
statute,  and  evidently  overlooks  it. 

The  rule  adopted  in  the  majority  of  the  cases  cited  re- 
ceives strong  support  from  other  states.  In  Kentucky,  un- 
der a  statute  substantially  like  our  own,  the  court  says: 
"When  the  plaintiff  seeks  to  stay  proceedings  upon  a  judg- 
ment, whether  void  or  erroneous,  he  must  institute  his  action 
in  the  court  which  rendered  it"  Jacobson  v.  Wemertj  19 
Ky.  Law  622,  (41  S.  W.  Eep.  281) ;  McConnell  v.  Raive,  8 
Ky.  Law,  343,  (1  S.  W.  Eep.  582).  In  Missouri,,  under  a 
similar  provision,  it  is  held  that  an  execution  issued  upon 
a  judgment  cannot  be  enjoined  in  any  county  except  that  in 
which  the  judgment  was  obtained.  In  an  appeal  like  the 
one  at  bar  it  is  said:  "The  circumstance  that  the  process 
was  in  the  hands  of  the  sheriff  of  St.  Louis  coimty  gave  the 
circuit  court  of  that  county  no  control  of  the  writ  by  in- 
junction or  otherwise.  As  to  that  process  the  sheriff  of  St. 
Louis  county  was  an  oflBcer  of  the  circuit  court  of  St. 
Charles  county,  it  emanating  from  that  court  One  court 
cannot  interfere  with  the  process  of  another.  The  applica- 
tion for  relief  should  have  been  made  to  the  circuit  court 
of  St  Charles  county."  Pettus  v.  Elgin,  11  Mo.  411. 
What  has  thus  been  held  upon  strength  of  local  statutes  is 
also  adhered  to  by  many  eminent  courts  upon  principles  of 
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equity  and  sound  public  policy.  Stein  v.  Benedict^  83  Wis. 
610,  (53  K  W.  Eep.  891) ;  Orient  Insurance  Co,  v.  Sloan, 
70  Wis.  611,  (36  K  W.  Rep.  388) ;.  Cardinal  v.  Lumber 
Co.,  75  Wis.  405,  (44  N.  W.  Eep.  761) ;  Endter  v.  Len- 
non,  46  Wis.  299,*  (50  K  W.  Rep.  194)  ;  Anthony  v.  Dun- 
lap,  8  Cal.  26;  Bichett  v.  Johnson,  8  Cal.  34;  Chipman  v. 
Hibbard,  Id.  268;  Uhlf elder  v.  Levy,  9  Cal.  614;  Bennett 
V.  Le  Boy,  5  Abb.  Prac.  57 ;  Orant  v.  Quick,  5  Sandf.  612 ; 
Indiana  &  Illinois  Co,  v.  Williams,  22  Ind.  198.  When 
the  administration  of  law  and  equity  was  vested  in  sepa- 
rate tribunals,  a  judgment  at  law  could  not  be  enjoined  in 
the  court  where  it  was  obtained;  but  when  the  trial  court 
became  clothed  with  both  jurisdictions  the  necessity  of  seek- 
ing relief  elsewhere,  and  thus  arraying  one  trial  court  a- 
gainst  another,  no  longer  existed.  It  is  upon  this  ground 
very  largely,  that  the  decisions  last  above  cited  are  based. 
In  Bennett  v.  Le  Boy,  supra,  it  is  said :  "Under  the  exist- 
ing constitution  and  judiciary  system  courts  of  record  are 
competent  to  grant  to  a  plaintiff  or  defendant  any  relief, 
either  legal  or  equitable,  to  which  the  facts  proved  entitle 
him.  There  is  therefore  no  occasion  now  for  one  court, 
even  if  it  had  the  power,  to  enjoin  proceedings  in  another 
court  of  co-ordinate  jurisdiction.'^  To  the  same  point  the 
Indiana  court  in  Bailroad  Co.  v.  Williams,  supra,  says: 
"Nor  does  it  seem  consistent  with  any  correct  rule  of  pro- 
cedure that  a  party  who  has  instituted  an  action,  recovered  a 
judgment,  and  obtained  final  process  in  one  court  should 
be  compelled  to  litigate  matters  connected  therewith  before 
a  different  tribunal."  In  Cardinal  v.  Lumber  Co.  the  Wis- 
consin court  says:  "One  circuit  court  in  this  state  will 
not  restrain  the  enforcement  of  a  judgment,  whether  for 
legal  or  equitable  relief,  rendered  in  another  circuit  court 
This  is  on  the  theory  that  each  court  must  be  allowed  to 
control  its  own  process.  In  fact,  one  circuit  court  has  no 
jurisdiction  to  open,  review,  set  aside,  or  reverse  the  judg- 
ment of  another  circuit" 
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Further  citation  of  authorities  is  unnecessary.  The 
statute  is  clear  and  imperative  in  its  terms.  That  it  is  To 
be  interpreted  according  to  the  plain  meaning  of  the  lan- 
guage employed,  this  court  has  repeatedly  decided,  and 
those  decisions  are  sustained  by  respectable  precedent  in 
other  states,  and  rest  upon  sound  principles.  To  annoimce 
the  rule  that  a  judgment  rendered  in  the  district  court  of 
one  county  may  be  reviewed  and  declared  void  by  the  dis- 
trict court  of  any  or  all  of  the  other  98  counties  of  the  state 
into  which  an  execution  may  be  sent  for  collection  would 
open  the  door  to  inextricable  confusion  and  hardship.  To 
this  same  point  the  distinguished  jurist  Judge  Cooley,  of 
Michigan,  has  S'iid:  "It  is  a  familiar  principle  that,  when 
a  court  of  competent  jurisdiction  has  become  possessed  of 
a  case,  its  authority  continues  until  the  matter  is  finally 
and  completely  disposed  of,  and  no  court  of  co-ordinate  au- 
thority is  at  liberty  to  interfere  with  its  action.  The  prin- 
ciple is  essential  to  the  proper  and  orderly  administration  of 
the  laws,  and,  while  its  observance  might  be  required  on 
grounds  of  judicial  comity  and  courtesy,  it  does  not  rest 
upon  such  consideration  exclusively,  but  is  enforced  to  pre- 
vent unseemly,  expensive,  and  dangerous  conflicts  of  juris- 
diction and  of  process.  If  interference  may  come  from  ono 
side,  it  may  from  the  other  also,  and  what  it  thus  be^n 
may  be  reciprocated  indefinitely."  Maclean  v.  Judge,  52 
Mich.  257,  (18  K  W.  Rep.  396).  The  eminent  justice  of 
these  observations  will  be  apparent  to  every  thoughtful 
mind,  and  commend  to  the  impartial  judgment  the  neces- 
sity and  the  wisdom  of  the  statute  which  gives  to  each  trial 
court  the  exclusive  control  of  its  own  records  and  of  its  own 
process.  Entertaining,  as  we  do,  the  views  above  expres-' 
sed,  we  are  required  to  hold  that  the  district  court  of  Polk 
county  has  no  jurisdiction  to  review  a  judgment  of  the  dis- 
trict court  of  Jones  county,  or  to  enjoin  the  enforcement 
thereof;  and  that  Arnold  v.  Hawley,  supra,  so  far  as  it  is 
inconsistent  with  this  conclusion,  must  be  regarded  as  over- 
ruled. 
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n.  Appellee  suggests  that,  even  if  the  court  of  Polk 
county  was  not  the  proper  tribunal  in  which  to  try  the  case, 
the  appellants  should  have  moved  to  have  it  sent  to  Jone^s 

county  for  trial,  and,  having  failed  to  do  so,  must 
4  be  held  to  have  waived  the  error.     This  argument 

overiooks  the  fact  that  appellants'  objection  is  based 
upon  the  proposition  that  the  court  of  Polk  county  .has  no 
jurisdiction  of  the  subject-matter,  and  that  sudi  objection 
is  not  waived,  even  by  express  consent  This  has  been  ex- 
pressly ruled  in  Anderson  v.  Hall,  48  Iowa,  346,  from 
which  we  have  already  quoted.  The  statute  providing  for 
a  change  of  place  of  trial  (Code,  section  3504)  has  no  proper 
application  to  a  case  of  this  kind,  for  the  court,  being  with- 
out jurisdiction,  is  without  power  to  enter  any  order  or 
judgment  save  to  dismiss  the  proceeding  at  the  plaintiffs 
cost. 

The  judgment  of  the  district  court  is  beversed. 


115  «82i  C  W.  Sutton  et  at..  Appellees,  v.  Patrick  Kelliheb,  Ap- 
pellant Or  as  it  should  be  docketed,  Patrick  Kelli- 
her^  Appellant,  v.  C.  W.  Sutton,  et  al..  Appellees. 

Fraudulent  Conveyances:    actual  fbaud:     Consideration,    A  mort- 

1  gage  is  invalid  if  executed  with  intent  to  hinder  and  defraud 
creditors,  though  based  on  valuable  consideration. 

Evidence.  Evidence  of  the  fraudulent  use  of  a  mortgage 
by  the  mortgagee  and  third  persons  after  Its  exe- 
cution is  admissible  in  a  suit  by  the  creditors  of 
the     mortgagor,     to     set     the     mortgage     aside     as     being 

2  fraudulent  in  its  inception,  for  the  purpose  of  showing  that 
its  execution  was  in  fraud  of  creditors,  but  not  for  the  pur- 
pose of  showing  fraudulent  use  as  an  independent  fact,  as  the 
creditors  were  not  injured  by  the  latter  act. 

Same,  Evidence  of  other  facts  of  a  similar  character,  occurring 
about  the  same  time  as  the  execution  of  a  mortgage,  is  admis- 

3  Bible,  as  showing  intent,  in  an  action  to  set  the  mortgage  aside 
as  being  in  fraud  of  creditors. 
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Conveyance  to  paetnebship:     Lien.    A  partnership  to  whom  real 
estate  is  conveyed  is  presumed  to  have  at  least  an  equitable 

4  title  thereto,  which,  being  subject  to  a  lien  of  a  judgment 
against  the  partnership,  renders  it  immaterial,  in  an  action 

'  to  set  aside  a  mortgage  thereon  by  the  partnership  as  being  in 
fraud  of  creditors,  to  determine  whether  the  conveyance 
passed  the  legal  or  only  the  equitable  title  to  the  property. 

Same.  A  mortgagee  of  real  estate,  the  title  to  which  is  in  a  part- 
nership which  executed  the  mortgage,  cannot  defeat  the  claims 
of  judgment  creditors  of  the  partnership  who  claim  the  mort- 
6  gage  to  be  in  fraud  of  their  rights,  by  showing  that  the  mort- 
gaged property  is  the  individual  property  of  one  of  the  part- 
ners, when  the  judgment  Is  against  the  partners  individually 
as  well  as  the  partnership. 

Trust  title  no  defense.    A  mortgagee  of  real  estate  in  a  foreclos- 
ure suit  cannot  defeat  the  claims  of  creditors  of  the  mortgagor^ 

5  who  alleges  that  the  mortgage  is  in  fraud  of  their  rights,  by 
showing  that  the  mortgagor  held  the  property  in  trust  for 
another. 

Appeal  from  Sac  District  Court. —  Hon.  S.  M.  Elwood, 

Judge. 

Saturday^  February  8,  1902. 

Suit  in  equity  to  foreclose  a  mortgage  executed  by  de- 
fendants Sutton  to  James  Taylor  to  secure  the  payment  of 
two  notes  aggregating  over  $1,700.  Plaintiff,  Kelliher,  ob- 
tained the  notes  and  mortgage  from  Taylor  after  maturity, 
and  he  makes  the  Suttons  and  numerous  of  their  judgment 
creditors  parties  defendant  One  of  these  credftors,  to  wit, 
Fuller  &*  Johnson  Manufacturing  Company,  appeared  and 
answered,  denying  the  validity  of  the  mortgage,  and  filed  a 
cross  bill  against  Kelliher,  in  which  it  asked  'that  the  mort- 
gage be  declared  fraudulent  and  void,  that  its  lien  be  held 
superior  thereto,  and  for  general  relief.  Plaintiff  joined 
issue  on  the  allegations  of  the  cross  bill,  and  it  was  agreed 
that  these  pleadings  should  be  treated  as  settling  the  issues 
between  plaintiff  and  the  other  judgment  creditors  who 
were  made  defendants,  and  that  all  parties  should  be  bound 
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by  the  decree  rendered  therein.  On  these  issues  the  case 
was  tried  to  the  court,  resulting  in  a  decree  finding  that  the 
liens  of  the  judgment  creditors  were  prior  and  superior  to 
the  lien  of  plaintiff's  mortgage.  Plaintiff  appeals. — Af- 
firmed. 

C.  D.  Goldsmith  and  William  Sheller  for  appellant 

W.  A.  Helsell  for  appellees. 

Deemer^  J. — ^For  many  years  prior  to  the  time  this 
controversy  arose  C.  W.  Sutton  and  Geo.  W.  Sutton  were 
engaged  in  merchandising  at  Odebolt^  Iowa,  under  the  firm 
name  of  C.  W.  Sutton  &  Son.  The  title  to  lots  9,  10,  and 
11  in  block  4  in  said  town  appeared  to  be  as  follows:  Lot 
9  stood  in  the  name  of  C.  W.  Sutton,  lot  10  in  the  name  of 
G.  W.  Sutton,  and  lot  11  in  the  name  of  C.  W.  Sutton  & 
Son.  On  November  19,  1896,  G.  W.  Sutton  conveyed  lot 
10,  upon  which  there  was  a  brick  store  building,  to  Lucinda. 
Sutton,  wife  of  C.  W. ;  and  on  the  same  day  C.  W.  Sutton 
&  Son  transferred  their  stock  of  merchandise  to  John  Mc- 
Corkindale;  and  at  about  the  same  time  C.  W.  Sutton  and 
wife  made  the  mortgage  in  controversy  to  Taylor,  which 
covered  lot  9  and  "  C.  W.  Sutton's  interest  in  lot  11."  This 
controversy  is  over  lot  11  in  block  4.  The  creditors  claim 
that  the  mortgage  to  Taylor  was  executed  without  considera- 
tion, and  with  the  specific  intent  to  cheat  and  defraud  the 
creditors  of  C.  W.  Sutton  &  Son,—  C.  W.  and  Geo.  W. 
Sutton.  It  appears  that  they  were  all  creditors  at  the  time 
the  mortgage  was  executed  to  Taylor,  and  that  they  havo 
since  reduced  their  claim  to  judgment  It  is  also  claimed 
that,  as  the  mortgage  only  covered  C.  W.  Sutton's  inter- 
est in  the  property,  and  as  the  creditors  are  the  creditors 
of  a  partnership  of  C.  W.  Sutton  &  Son,  their  liens  are  prior 
to  that  created  by  the  mortgage.  Sutton  and  Taylor  claim 
that  the  mortgage  was  executed  to  secure  Taylor  for  money 
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received  by  Sutton  as  the  guardian  of  Taylor;  that,  al- 
though the  title  to  lot  11  was  in  C.  W.  and  Greo.  W.  Sut- 
ton as  "C.  W.  Sutton  &  Son,"  yet  in  truth  C.  W.  Sutton 
was  the  sole  owner  thereof,  and  possessed  the  entire  inter- 
est therein;  and  that  the  money  secured  by  C.  W.  Sutton 
as  guardian  of  Taylor  was  used  by  the  firm  of  C.  W.  Sutton 
&  Son  in  the  transaction  of  partnership  business.  They  deny 
any  fraud  in  the  making  of  the  mortgage,  and  say  it  was  ex- 
ecuted in  good  faith,  to  secure  Taylor  the  money  owing  him. 
Plaintiff  acquired  possession  of  the  mortgage  in  this  man- 
ner: McCorkindale,  who  it  is  claimed  purchased  the  part- 
nership stock  of  merchandise,  it  is  said  sold  the  same,  after 
holding  it  a  short  time,  to  Taylor,  receiving  the  notes  and 
mortgage  in  suit  in  payment  thereof.  Sutton  and  wife  had 
given  a  bond  to  plaintiff,  Kelliher,  to  convey  him  the  lot  in 
controversy,  and  it  became  evident  to  all  that  they  could  not 
make  good  title  to  the  lot  because  of  the  outstanding  mort- 
gage, and  for  the  further  reason  that  some  of  the  creditors 
of  the  firm  had  obtained  judgments  which  were  apparent 
liens.  It  is  claimed  that  he  (Kelliher)  wanted  the  property, 
and  that,  after  discovering  the  apparent  liens,  he  went  to 
McCorkindale,  and  purchased  the  note  and  mortgage,  pay- 
ing $25  in  cash,  and  promising  him  more  if  he  succeeded  in 
obtaining  title  to  the  property  through  ^foreclosure  proceed- 
ings. All  this  was  after  the  maturity  of  the  notes,  and, 
even  if  it  were  not,  plaintiff  has  not  shown  himself  to  be  a 
purchaser  for  value.  The  primary  question  in  the  case  is 
the  validity  of  the  Taylor  notes  and  mortgage  as  against 
prior  creditors  of  the  firm  of  C.  W.  Sutton  &  Son  who  have 
reduced  their  claims  to  judgment  not  only  as  against  the 

firm,  but  also  as  against  the  individual  members 
1  thereof.     If  this  mortgage  was  executed  with  intent 

to  hinder,  delay,  and  defraud  these  creditors,  it  is 
invalid,  even  if  based  on  a  valuable  consideration.  Evi- 
dence as  to  the  fraudulent  use  of  the  mortgage  by  the  payee 
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and  others  after  its  execution  is  not  material,  except  in  so 
far  as  it  bears  on  the  issue  of  fraud  at  the  inception 

2  of  the  transaction.     These  defendants  may  not  com- 
plain of  any  fraud  between  Taylor  and  McCorkin- 

dale,  or  of  McCorkindale  and  plaintiff,  unless  they  were  in 
some  manner  prejudiced  thereby.  Consequently,  if  the 
mortgage  was  valid  when  executed,  the  creditors'  liens  are 
subject  thereto.  But  the  issue  of  fraud  opens  a  very  wide 
door,  and  subsequent  conduct  may  be  shown  for  the  pur 
pose  of  establishing  the  affirmative  of  that  issue.  An- 

3  other  rule  of  almost  universal  application  is  that 
other  acts  of  a  similar  character,  transpiring  about 

the  time  of  the  act  in  question,  may  be  shown  for  the  pur- 
pose of  establishing,  intent,  and  this  is  especially  true  where 
the  indications  are  that  they  are  a  part  of  a  connected 
scheme  to  defraud.  Clarke  v.  White,  12  Pet  193,  (9  L. 
Ed.  1046) ;  Starr  v.  Stevenson,  91  Iowa,  684 ;  Hamilton 
S'^gy  Co.  V.  Iowa  Buggy  Co.,  88  Iowa,  364.  Other  famil- 
iar rules  as  to  the  right  of  an  insolvent  to  prefer  creditorb, 
and  as  to  priorities  of  partnership  over  individual  creditors 
in  firm  property,  need  not  be  stated,  as  they  are  too  familiar 
to  need  repetition. 

From  a  reading  of  this  record  we  are  entirely  satisfied 
that  Sutton  &  Son  made  all  the  transfers  to  which  we  have 
referred  with  intent  to  hinder,  delay,  or  defraud  their  credi- 
tors. Our  custom  is  not  to  set  out  the  testimony  on  which 
we  base  our  conclusions,  and  there  is  no  reason  for  depart- 
ing from  it  in  this  particular  case.  We  are  also  constrain- 
ed to  believe  that  McCorkindale  and  Lucinda  Sutton  par- 
ticipated in  this  fraud.  But  for  the  evidence  regarding 
Taylor's  subsequent  conduct,  we  would  hesitate  before  find- 
ing fraud  on  his  part  But  his  transactions  with  McCorkin- 
dale in  reference  to  the  stock  of  merchandise  are  such  as  to 
indicate  very  clearly  that  he  did  not  take  the  mortgage  in 
good  faith.  His  subsequent  conduct  is  strong  evidence 
of  a  prior  intent,  and  his  testimony,  added  to  that  relating 
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to  the  main  transaction,  is  such  as  to  lead  to  the  conclusion 
that  the  notes  and  mortgage  in  suit  were  executed  as  a  part 
of  a  general  plan  to  cheat  and  defraud;  and  that  Taylor 
not  only  had  notice  thereof,  but  participated  therein.  These 
subsequent  acts  give  tone  to  the  original  purpose.  We  need 
not  again  recite  them,  or  give  them  their  proper  color.  It 
is  enough  to  add  a  few  further  facts,  which  are  confirma- 
tion strong  of  our  conclusions.  After  Taylor  received  the 
«tock  of  goods  from  McCorkindale,  he  (Taylor),  without 
any  consideration  therefor,  transferred  the  same  to  Mrs.  C. 
W.  Sutton.  During  all  the  time  the  title  was  in  McCorkin- 
dale, Taylor,  and  Mrs.  0.  W.  Sutton,  the  Suttons  were  in  pos- 
session of  the  stock  of  goods,  and  sold  from  it  and  other  prop- 
•erty  as  they  saw  fit  Taylor  and  Sutton  both  admit  that  Tay- 
lor traded  his  notes  and  mortgage  for  the  stock  at  the  instance 
and  on  the  suggestion  of  C.  W.  Sutton.  Some  of  the  notes 
said  to  have  been  given  by  McCorkindale  for  the  merchan- 
dise were  surrendered  to  him  within  a  week  after  the  trans- 
fer was  made.  Sutton,  it  seems,  retained  the  Taylor  notes 
and  mortgage  in  his  possession  until  they  were  given  to  Mc- 
Corkindale in  exchange,  as  is  claimed,  for  the  stock  of  mer- 
•chandise.  Taylor  is  a  brother-in-law  of  C.  W.  Sutton,  and 
it  seems  acted  largely  on  his  (Sutton's)  advice. 

Our  conclusion  that  the  notes  and  mortgages  were 
fraudulent  as  to  creditors  renders  it  unnecessary  to  consider 
the  other  matters  discussed.    It  may  be  that  the  conveyance 

.  of  the  lot  to  C.  W.  Sutton  &  Son  did  not  pass  the 
4  legal  title,  but  only   an  equitable  one,    as  held  in 

German  Land  Assn.  v.  Scholler,  10  Minn.  331  (Gil. 
260)  ;  Oille  v.  Hunt.,  35  Minn.  357,  (29  K  W.  Kep.  2) ; 
Rammelsberg  v.  Mitchell,  29  Ohio  St.  22;  or  that  it  con- 
veyed title  to  C.  W.  Sutton  alone  as  held  in  Lyma/n  v.  Ged- 
ney,  114  111.  388  (29  K  E.  Eep.  282,  ^5  Am.  Eep.  871), 
and  Beaman  v.  Whitney,  20  Me.  413.  But  these  points  we  do 
not  decide,  for  they  are  not  argued  by  counsel.  It  is  enough 
to  say  that  under  either  rule,  as  we  understand  it,  the  part- 
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ners,  when  the  conveyance  is  to  a  partnership,  have  presump- 
tively at  least,  an  equitable  title ;  and  in  this  state  judgments 
are  liens  upon  equitable  titles.  See  cases  cited  under  section 
3801  of  the  Oode^  Testimony  was  adduced  upon  the  trial 
to  show  that  C.  W.  Sutton  was  in  fact  the  sole  owner 

5  of  the  property,  or,  if  not  the  sole  owner,  that  he  held 
the  legal  title  thereto  in  trust  for  Taylor,  who,  it  is 

claimed,  furnished  the  consideration  paid  for  the  land. 
Even  if  the  latter  testimony  be  accepted  as  truth,  it  will  not 
avail  plaintiff,  for  he  is  claiming  under  a  mortgage,  and  not 
asking  to  establish  a  trust ;  and,  conceding  that  the  former 
testimony  is  competent,  and  that  it  establishes  title  in  C.  W. 
Sutton  alone,  yet  the  plaintiff  neither  tenders  such  an  issue 
in  his  pleadings  nor  presents  it  in  his  argument,  except  in 
the  most  obscure  manner.  Had  the  points  all  been  properly 
made  and  presented,  they  would  not  avail,  for  tie 

6  judgments  held  by  defendants  were  not  only  against 
the  firm,  but  also  against  C.  W.  and  Geo.  W.  Sutton 

individually.  Consequently  they  were  liens  on  the  lot, 
whether  the  title  was  in  C.  W.  Suton  or  the  firm  of  which 
he  was  a  member.  Both  of  the  Suttons  were  insolvent  when 
defendants  obtained  their  judgments,  and  they  remained  so 
when  this  action  was  commenced.  Reduced  to  its  last  anal- 
ysis, the  only  point  in  the  case  is  the  character  of  the  mort- 
gage. Was  it  made  with  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  C.  W.  Sutton  &  Son,— 0.  W.  and  Geo.  W. 
Sutton  ?  If  so,  the  decree  is  correct,  and,  if  not,  it  should 
be  reversed. 

We  think  the  evidence  clearly  establishes  fraud,  and 
the  judgment  is  therefore  affirmed. 
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Plobenoe  Gouoheb  v.  The  City  of  Sioux  City,  Appel- 
lant 

Negligence:      cities:     Jury  question.    Where  a  city  constructs  a 
cross  walk,  and  for  a  long  time  leaves  an  open  ditch  along 

1  one  side  of  the  walk  without  any  harrier  or  other  means  of 
protection,  and  a  person  using  such  walk  in  the  night  time 
falls  into  the  ditch,  the  question  of  the  city's  negligence  is 
for  the  jury. 

Sufficiency  of  Petition:    Failure  to  object.    Where  the  petition  is 
hroad  and  general,  and  defendant  goes  to  trial  thereon  without 

2  objection  that  it  is  not  specific,  he  is  not  in  position  thereafter 
to  complain. 


Appeal  from  Woodbury  District  Court. — Hon.  F.  R.  Gay- 
nob^  Judge. 

Satubday^  Febbuaey  8,  1902. 

A  suit  to  recover  for  injuries  received  by  falling  from 
one  of  (he  defendant's  walks.  There  was  a  trial  to  a  jurj^, 
and  a  verdict  and  judgment  for  the  plaintiff,  from  whicli 
the  defendant  appeals. — Affirmed, 

F.  E.  Oill,  Swan,  Lawrence  &  Swan,  and  Quiclc  & 
Carter  for  appellant 

(7.  A,  Irwin  for  appellee. 

Shebwin^  J. — The  plaintiff,  in  the  nighttime,  fell 
from  an  angling  cross  walk  into  a  ditch  running  along  one 
side  thereof.  The  defendant's  claim  that  no  negligence  on 
its  part  is  shown  is  not  sustained  by  the  record,  for  it  con- 
clusively appears  that  the  conditions  existing  at  the  time  of 
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the  accident  had  been  of  long  standing.     It  is  perhaps  true 
that  the  fact  alone  that  a  walk  is  not  built  along    a 

1  geographical  line  would  not  be  sufficient  to  entitle 
the  plaintiff  to  recover,  but  it  cannot  be  said  as  a  mat- 
ter of  law  that  the  city  may  build  such  a  walk  as  the  one  in 
question,  and  permit  a  ditch  or  water  gutter  to  remain  close 
to  one  side  thereof,  without  a  railing  or  other  means  of  pro- 
tection to  the  public,  and  escape  liability.  The  use  of  the 
walk  in  question  and  the  conditions  surrounding  it  at  the 
time  the  plaintiff  received  her  injury  were  properly  before 
the  jury,  and  the  jury  might  well  find  therefrom  that  the 
city  was  negligent  in  permitting  such  condition.  Hall  v. 
Incorporated  Town  of  Manson;  99  Iowa,  698. 

The  question  of  the  plaintiff's  negligence  was  also  a 
controverted  issue,  which  was  properly  left  for  the  jury  to 
determine.  Instruction  8,  which  is  complained  of,  followed 
very  closely  the  claim  made  in  the  petition,  and  had  evi- 
dence for  its  support  It  does  not,  in  terms,  direct  that  a  re- 
covery may  be  had  for  a  permanent  injury.  In  fact,  we  are 
inclined  to  the  opinion  that  it  may  fairly  be  said  to  exclude 
such  thought;  but,  however  this  may  be,  it  is  not  erroneous, 
for  the  petition  itself  is  broad,  and  very  general.  If  it  is  not 
as  specific  as  it  might  have  been,  the  defendant  is  in 

2  no  position  to  now  complain,  for  it  went  to  trial  on 
the  pleading  as  it  is  without  objection.     It  states  a 

cause  of  action  in  a  general  way,  and  that  is  sufficient  until 
something  further  is  required. 

Evidence  as  to  the  permanency  of  plaintiff's  injury 
was  competent  under  the  issues,  and  we  cannot  say  that  the 
amount  of  the  verdict  indicates  that  it  was  the  result  of  pas- 
sion and  prejudice. 

We  find  no  error,  and  the  judgment  is  affirmed. 
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LiBBiE  Fink,  by  Hex:  Next  Friend,  D.  Fink,  Appellant,  v. 

The  City  of  Des  Moines.  !n«  eiil 

|U7  ml 

Contributory  Negligence:    infants.    Where  a  child  less  than  four 
years  of  age  is  injured  by  pulling  over  a  coal  chute  which 

1  was  leaning  against  an  engine  house,  she  cannot  be  charged, 
with  contributory  negligence,  though  repeatedly  warned  about 
playing  there. 

Negligence  of  parents.    Where  a  child  less  than  iour  years  of  age 

2  was  injured  by  pulling  over  a  coal  chute  at  an  engine  house, 

3  the  negligence  of  her  parents,  who  have  been  warned  about  her 
playing  there  cannot  be  imputed  to  her. 

Negligence  of  City:      jttbt  question.    Where  a  coal  chute  5  feet 

long,  with  a  cleat  near  each  end,  and  weighing  200  pounds, 

1    when  not  in  use  was  leaned,  with  cleats  out,  against  the  side 

of  the  city  engine  house  some  5  feet  back  from  the  line  of  the 

4  street,  and  a  small  child  stepping  on  the  lower  cleat,  pulled  the 
chute  over,  and  was  injured,  the  question  of  the  city's  negligence 
was  for  the  Jury. 

Appeal:     Assignments  argued  in  reply  only.     Where  certain  as- 
signments of  error,  not  argued  in  appellant's  original  brief, 

5  are  argued  for  the  first  time  in  a  reply  brief,  they  will  be 
disregarded. 

Appeal  from  Polk  District  Court, — Hon.  C.  P.  Holmfs, 

Judge. 

Saturday,  Febeuary  8,  1902. 

Action  for  damages.  Trial  to  jury  resulted  in.  verdict 
and  judgment  for  the  defendant.  The  plaintiff  appeals. 
— Affirmed. 

W.  0,  Harvison  for  appellant. 

J.  E.  Mershon  and  W.  C.  Strode  for  appellee. 

Ladd,  C.  J. — The  plaintiff,  when  a  child  of  less  than 
four  years,  was  injured  when  playing  on  a  coal  chute  lean- 
VoL.  115  1a— 41 
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ing  against  the  defendant's  engine  house.     It  was  about     6 

feet  long,  and  from  3^  to  4  feet  wide,  made  of  plank  more 

than  2  inches  thick,  and  across  it  about  a  foot  from 

1  each  end  were  cleats  4  inches  square.    When  not  in 
use,  the  chute  was  leaned  against  said  house  with 

cleats  out,  the  lower  end  about  2  feet  from  the  building, 
which  was  back  some  5  feet  from  the  street  line.  The  ce- 
ment sidewalk  extended  from  the  curb  line  to  the  house,  the 
yard  of  which  was  not  inclosed.  The  plaintiff  was  seen 
standing  on  the  lower  cleat  immediately  before  the  accident, 
and  probably  pulled  the  chute  over  on  her  by  taking  hold  of 
the  upper  cleat  and  throwing  herself  back.  It  fell  on  her, 
breaking  an  arm.     Doubtless,  as  contended  by  appel- 

2  lant,  this  child,  because  of  her  tender  age,  cannot  be 
charged  with  contributory  negligence,  though  repeat- 
edly warned  about  playing  near  the  engine  house.  Thomas 
V.  Railway  Co.,  93  Iowa,  248.  Nor  can  the  negligence  of 
her  parents,  who  appear  also  to  have  been  warned,  be  im- 
puted to  her.    Wymore  v.  MahasJca  County,  78  Iowa, 

3  396.     Upon  the  alleged  negligence  of  defendant  the 
court  instructed  that  the  jury  must  find,  in  order  to 

entitle  her  to  recover,  "that  said  coal  chute,  by  reason  of  the 
place  where  it  stood  and  the  position,  was  dangerous  to  per- 
sons passing  along  the  sidewalk  opposite  thereto.''     Appel- 
lant insists  that  the  evidence  conclusively  established 

4  defendant's  negligence  under  this  instruction.     As 
said,  the  chute  was  several  feet  back  from  the  street 

line.  It  is  shown  to  have  weighed  about  200  pounds,  and 
therefore  not  likely  to  have  been  blown  over  by  the  wind,  nor 
to  fall  over  unless  meddled  with.  It  cannot  be  said  that 
merely  leaving  it  in  the  position  shown  was  negligence  as  a 
matter  of  law,  and  whether  danger  lurked  in  it  to  children 
who  might  be  attracted  to  play  on  it,  and  this  was  of  a  char- 
acter such  that  defendant's  agents  ought,  in  the  exercise  of 
reasonable  care,  to  have  guarded  against,  was  at  the  most, 
for  the  jury  to  determine.     Cason  v.  City  of  Ottumwa,  102 
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Iowa,  99,  and  Bliven  v.  City  of  Sioux  City,  85  Iowa,  346, 
relied  on  by  appellant,  are  not  in  point.  In  the  former  the 
evidence  was  held  sufficient  to  sustain  the  verdict,  not  to  es- 
tablish negligence  as  a  matter  of  law ;  and  in  the  latter  the 
necessity  of  serving  notice  only  was  considered.  What  we 
have  said  disposes  of  every  point  made  in  appellant's  origi- 
nal argument  and  ^reply,  but  in  what  counsel  is 
5  pleased  to  call  a  supplemental  reply  the  instructions 

are  assailed  as  erroneous.  Assignments  of  error 
argued  for  the  first  time  in  the  reply  will  be  disregarded. 
Renwich  v.  Railroad  Co.,  49  Iowa,  664;  2  CycL  Law  &  Proc. 
1018. — ^Affiemed. 


115    643 

WrLLiAM  J.  Newton^  Appellant,  v.    J.    F.    Teiipleman,  129  644i 

Appellee.  '  iw    \^^\ 

Boundaries:  stabtino  point.  Where,  in  an  action,  under  the  Code, 
to  settle  a  disputed  boundary  line,  the  commissioner  reports 
that  he  could  not  fix  the  line  without  locating  a  certain  section 
comer,   and  that  he  did  locate  such  corner,   but  his   report 

1  as  to  such  location  was  not  confirmed,  because  the  parties  in- 
terested therein  were  not  parties  to  the  action,  the  location 
made  by  him  was  sufficient  as  a  point  from  which  to  measure 
in  locating  the  boundary  disputed  in  the  action. 

Bvtoence:  Review  on  appeal.  Where,  in  an  action  to  settle  a  dis- 
puted boundary,  the  evidence  as  to  the  true  location  of  a  gov- 
ernment section  corner  is  contradictory,  both  before  the  com- 
missioner and  before  the  trial  court,  and  the  court  confirms  the 

2  report  as  to  the  disputed  boundary  as  measured  from  the 
commissioner's  location  of  such  corner,  such  findings  of  the 
commissioner  and  the  court  will  not  be  disturbed. 

Appeal  from  Cass  District  Court. — ^Hon.  W.  K.  Green, 

Judge. 

Saturday^  February  8,  1902. 
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This  is  a  special  action  to  establish  and  locate  disputed 
comers  and  lines  between  the  north  ^  and  the  south  J  of 
the  northeast  J  of  section  7,  township  77,  in  Cass  county.  A 
commissioner  was  appointed,  who  took  evidence,  made  a  sur- 
vey, and  reported  in  favor  of  lines  and  comers  as  claimed 
by  defendant  The  lines  and  comers  thus  established  were 
approved  and  adopted,  and  plaintiff  appeals. — Affirmed. 

De  Lano  &  Meredith  for  appellant. 

Swan  &,  Bruce  for  appellee. 

Deemeb,  J. — Plaintiff  owns    the    north    ^    and    de- 
fendant the  south  ^  of  the  quarter  section  of  land  above  de- 
scribed.    A  controversy  having  arisen  between  them  over 
their  division  line,  plaintiff  commenced  this  action  for  the 
settlement  of  the  dispute,  under  the  provisions  of  the  Code 
relating  to  the  establishment  of  disputed  comers  and  bound- 
aries.   A  commissioner  was  appointed  "to  survey,  locate,  and 
establish  the  boundary  line  between  plaintiff  and  defendant, 
and  to  locate  and  establish  the  true  comer  at  the  east  end  of 
said  boundary  line."     Pursuant  to  this  authority,  the  com- 
missioner proceeded  to  take  evidence,  make  a  survey,  and 
establish  the  boundary  and  comer  in  dispute.     From  his  re- 
port it  appears  that,  on  account  of  the  uncertain  and  contra- 
dictory character  of  the  evidence,  he  was  unable  to  deter- 
mine the  true  northeast  corner  of  section  7 ;  that  is,  the  cor- 
ner common  to  sections  5,  6,  7  and  8.    He  also  states  in  this 
report  that  he  went  north  to  the  northeast  comer  of  section 
6,  where  he  found  an  original  government  comer,  which  was 
well  established;  that  he  then  commenced  at  the  quarter 
comer  between  sections  7  and  8,  which  was  also  well  estab- 
lished, and  ran  north,  with  proper  variation  of  the  needle, 
to  the  said  northeast  comer  of  section  6 ;  that  he  then  divid- 
ed the  distance  between  these  two  points  according  to  the 
regulations  of  the  general  government,  found  the  quarter 
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comer  between  sections  6  and  7,  and  ran  and  estab- 
lished the  line  between  plaintiff's  and  defendant's  premises. 
He  also  appended  to  his  report  the  following:  "Believing 
that  your  commissioner  has  fulfilled  all  the  requirements 
under  his  commission,  would  ask  the  consideration  of  the 
court  upon  the  following  items :  My  commission  did  not  give 
me  the  authority  to  locate  and  establish  the  northeast  comer 
of  the  section.  Your  commissioner  did,  however,  at  the  re- 
quest of  three  of  the  four  owners  of  the  land  adjoining  said 
comer,  establish  said  corner,  by  driving  an  iron  stake  at  the 
point  to  mark  the  comer.  And  would  also  ask  that  this  and 
his  other  acts  and  doings  be  approved."  On  the  coming  in 
of  this  report  plaintiff  filed  a  motion  to  set  it  aside,  to  re- 
submit or  to  fix  the  section  comer  common  to  sections  5,  6, 
7,  and  8,  and  to  establish  the  comer  and  boundary  in  dispute 
therefrom.  Defendant  moved  to  approve  and  confirm  the 
report.  Defendant's  motion  was  sustained,  and  the  report 
approved,  except  in  so  far  as  it  assumed  to  fix  the  comer 
common  to  sections  5,  6,  7,  and  8. 

Testimony  was  adduced  in  support  of  plaintiff's  motion 
tending  to  show  that  the  northeast  comer  of  section  7  was 
not  in  dispute,  but  was  clearly  established;  and  he  asked 
that  the  court  establish  the  comer  in  accord  with  this  evi- 
dence, or  re-submit  the  matter  to  the  commissioner,  with  di- 
rections to  use  that  as  a  basis  for  his  survey,  instead  of  the 
northeast  comer  of  section  6.  The  defendant  also  offered 
evidence,  which  included  the  testimony  of  the  commissioner, 
who  was  a  surveyor,  tending  to  show  that  the  original  north- 
east corner  of  section  7  was  not  where  plaintiff  claimed  it  to 
be,  but  at  a  point  about  14  feet  north  and  west  of  the  corner 
claimed  by  plaintiff.  The  sectional  corner  claimed  by  plain- 
tiff is  known  as  the  "Heaton  Comer,"  and  the  one  claimed 
by  the  defendant  is  known  as  the  "Jacobs  Corner."  Plaintiff 
now  contends  that  the  evidence  shows  without  dispute  that 
the  Heaton  comer  is  the  one  originally  established  by  the 
government  sursTyors,  and  that  the  commissioner's  report 
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should  be  set  aside,  because  he  did  not  take  this  point  as  an 
accepted  and  established  one  and  make  his  survey  accord- 
ingly. He  also  contends  that  the  commissioner  could  not  find 
the  line  and  tlie  comer  in  dispute  without  finding  the  north- 
east comer  of  section  7,  and  that  as  he  did  not  find  it,  and 
failed  to  establish  the  same,  the  report  should  be  set  aside^ 
and  the  matter  re-submitted. 

Further  claim  is  made  that  the  trial  court  should  have 
established  the  ITeaton  corner  as  the  true  one,  and  that,  as 
it  struck  out  that  part  of  the  report  establishing  a  comer  at 
the  northeast  of  section  7,  there  was  no  basis  for  any  report, 
and  it  should  have  been  set  aside. 

Before  going  to  the  main  proposition,  it  is  well  to  no- 
tice a  point  made  by  appellant  to  the  effect  that  the  com- 
missioner testified  he  could  not  establish  the  comer  and  the 
boundary  in  dispute  without  fixing  the  northeast  comer  of 
section  7,  and  that,  as  he  did  not  fix  it,  his  report  is  discred- 
ited, and  should  not  be  received.  It  must  be  remembered 
that  the  only  dispute  between  the  parties  to  this  litigation 
was  as  to  the  boundary  line  between  their  tracts  and  the 
comer  at  the  east  end  thereof.  None  of  the  other  land- 
owners who  were  interested  in  the  corner  common  to  the  four 
sections  were  made  parties  to  this  action.  The  section  corner 
therefore  could  not  be  definitely  established,  and  it  was  only 
incidentally  involved  in  this  action.  Perhaps  it  would  have 
to  be  tentatively  established  by  the  surveyor  in  order  to  find 
the  line  and  corner  in  dispute,  but  the  surveyor  was  not  re- 
quired to  nor  could  he  permanently  establish  it  The  trial 
court  was  right  in  eliminating  that  part  of  the  report  which 
attempted  to  permanently  establish  this  comer,  for  it  was 
not  in  dispute,  except  incidentally,  and  none  of  the  parties 
whose  land  would  be  affected,  save  plaintiff,  were  made  par- 
ties to  this  action.  In  so  far  as  it  was  necessary  to  do  so,  the 
commissioner  did  fix  the  section  comer.  This  he  did  in  run- 
ning his  line  northward  from  the  quarter  comer  between 
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sections  7  and  8,  and  in  making  proper  subdivision  of  the 
distance.  For  the  purposes  of  this  case,  that  comer 
1  was  established,  although  it  was  binding  on  no  one, 

and  was  simply  used  as  a  measuring  point  As  well 
say  that  he  was  required  to  definitely  determine  and  perma- 
nently fix  every  corner  and  line  used  to  ascertain  the  ones  in 
dispute  as  to  say  that  he  should  have  fixed  the  northeast 
corner  of  section  7. 

The  real  point  for  which  appellant  contends,  we  appre- 
hend, is  that  both  the  commissioner  and  the  trial  court  erred 
in  not  accepting  plaintiff's  evidence  to  the  effect  that  the 
Heaton  corner  was  the  one  originally  fixed  and  located  by 
the  government  surveyors.  The  report  filed  by  the  commis- 
sioner shows  that  he  did  not  adopt  either  the  Heaton  or  the 
Jacobs  comer,  but  ran  a  line. of  his  OAvn,  and  found  the  true 
corner  was  about  midway  between  the  two  points.  The  record 
before  us  shows  a  decided  conflict  in  the  evidence  regarding 
the  original  government  comer.  Some  of  the  witnesses  say 
it  was  at  the  Heaton  corner  and  some  say  it  was  at  the 
Jacobs  comer,  and  some  say  it  was  at  neither 
place.  Surely,  the  commissioner  was  justified  in  reporting 
that  the  evidence  was  contradictory,  and  that  he  was  unable 
to  find  the  true  comer.  The  case  made  before  the  court  on 
plaintiff's  motion  is  not  materially  different  on  this  point 
•  from  that  made  before  the  conmiissioner.  It  is  no  doubt 
strengthened  by  evidence  tending  to  show  that  the  so-called 
"Jacobs  Comer"  was  founded  on  a  mistake,  but,  after  all  is 
said  that  may  be  on  this  question,  there  was  a  manifest  con- 
flict in  the  evidence  before  the  trial  court  regarding  the  in- 
tegrity of  the  Heaton  comer,  and  we  are  not  justified,  under 
such  circumstances,  in  interfering  with  the  conclusion 
reached  by  it.  That  court  saw  and  heard  the  witnesses,  and 
was  in  a  much  better  position  than  we  are  to  weigh  their 
evidence. 

It  is  unnecessary  to  say  that,  if  the  Heaton  corner  was 
established  as  the  one  originally  located  by  the  government 
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surveyors,  it  should  govern,  whether  the  correct  one  as 
shown  by  a  subsequent  survey  according  to  established  rules 
or  not.  But,  as  said  in  Vittoe  v,  Richardson,  58  Iowa,  575, 
"the  case  is  not  triable  de  novo  and  therefore  the 
2  finding  of  the  commissioner  and  tho  court  must  have 

the  force  and  effect  of  the  verdict  of  a  jury.  The 
evidence  of  the  witnesses  related  to  a  period  30  years  ago, 
and  there  was  some  evidence  supporting  the  conclusion  of 
the  commissioner.  It  is  and  must  always  be  difficult  to  lo- 
cate the  true  comer  when  all  evidence  of  its  location  has 
been  lost  We  therefore  are  not  disposed  to  interfere  with 
the  findings  of  the  commissioner,  who  heard  the  evidence 
and  had  been  over  the  ground,  when  his  action  has  been  ap- 
proved by  the  court  below,  unless  we  are  satisfied  the  com- 
missioner has  been  governed  in  his  finding  by  passion  or 
prejudice.  This  is  not  claimed,  and,  if  it  was,  it  coilld  not 
be  successfully  maintained." 

There  is  no  such  showing  in  this  case  as  will  justify  us 
in  reversing  the  action  of  the  trial  court — ^Affirmed. 


121  34II       John  Herriott,  Treasurer  of  the  State  of  Iowa,  Appel- 
jial  ^  I'ant,  v.  L.  F.  Potter^  Administrator,  et  (U. 

m    m 

132      140 

132    142        Descent  of  Real  Property:       iKHEBrrANCE  tax:     Statutes.     Where 
the   owner   of   land   dies   intestate   after   enactment   of   Acts 

'115      648) 

134    294  Twenty-sixth  General  Assembly,  chapter  28,  requiring  thp  pay- 
134    295               ment  of  an  inheritance  tax,  which  was  unconstitutional,  and 
116    64|              before  the  adoption  of  the  amendment  thereto   (Acts  Twenty- 
IS    2S              seventh  General  Assembly,  chapter  37),  curing  the  error  there- 
In,  the  succession  to  such  land  was  not  subject  to  the  inheri- 
tance tax,  since  under  Code,  section  3378  et  aeq.,  the  title  and 
right  of  disposition  and  possession  passed  to  the  heirs  imme- 
diately on  the  owner's  death  and  before  the  inheritance  tax 
law  became  effective  by  amendment. 

Appeal  from  Pottawattamie  District  Court, — Hon.  Wal- 
ter I.  Smith^  Judge. 
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Monday^  February  10,  1902. 

Action  for  the  collection  of  collateral  inheritance  tax. 
Petition  dismissed,  and  plaintiff  appeals. — Affirmed. 

Chas.  W.  Mullan,  Attorney  Greneral,  and  Chas.  A.  Van 
Vleck,  Assistant  Attorney  General,  for  appellant. 

Saunders  &  Stuart  for  appellees. 

Ladd^  C.  J. — John  Lawson  died  intestate  September 
7,  1896,  seised  of  280  acres  of  land  in  Pottawattamie 
county.  The  defendant  was  duly  appointed  administrator 
of  the  estate  November  11,  1896,  and  then  being  without 
knowledge  of  the  heirs,  took  possession  of  the  real  estate. 
In  the  spring  of  1897  he  ascertained  that  one  sister,  a  minor, 
resided  in  Sweden,  where  she  still  remains,  and  that  two 
others  lived  in  the  northern  part  of  Minnesota.  He  imme- 
-diately  notified  them  of  the  death  of  their  brother,  and  of 
their  interest  in  the  estate.  The  last  two  were  in  Pottawat- 
tamie county  at  the  time  of  the  trial,  and  able  to  take  charge 
of  the  land ;  but  the  same  was,  under  the  direction  of  the 
court,  retained  by  the  administrator,  with  the  view  of  col- 
lecting therefrom  rents  and  profits  sufficient  to  meet  the  ex- 
J  penses  of  administration.  No  personal  property  then  pasb- 
•ed  to  these  collateral  heirs,  and  we  have  only  to  determine 
the  liability  for  the  inheritance  tax  on  the  succession  to  the 
real  estate. 

It  will  be  noted  that  Lawson  died  after  chapter  28 
of  the  Acts  of  the  26th  General  Assembly  became  effective, 
and  before  the  adoption  of  an  amendment  thereto  providing 
for  the  notice  of  the  appraisement  Chapter  37,  Acts  27th 
•Gteneral  Assembly.  It  was  held  in  Ferry  v.  Campbell,  110 
Iowa,  290,  that  the  first  of  the  above  acts  was  unconstitu- 
tional, because  authorizing  the  taking  of  property  without 
•due  process  of  law,  and  the  defect  therein  cured  by  the  last 
in  providing  for  notice  to  those  interested  of  the  assessment 
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of  value,  and  that,  regardless  of  the  time  of  decease,  the 
personal  assets  not  distributed  were  subject  to  the  payment 
of  the  tax.  While  the  right  to  the  distributive  share  of 
personal  property  vests  in  the  heirs  at  the  time  of  the  de- 
cedent's death,  title  to  specific  property  and  the  amount  to 
be  received  is  not  determined  until  distribution  through  the 
probate  court  is  effected.  This  merely  ascertains  and  seg- 
regates the  particular  portion  to  which  each  heir  is  entitled^ 
and  his  title  immediately  attaches,  and  relates  back  to  that 
of  decedent  of  whom  he  takes.  Sections  3362,  3364,  Code; 
Moore  v,  Gordon,  24  Iowa,  158 ;  Weavers  Estate  v.  State, 
110  Iowa,  328.  See  Foss  v.  Cohler,  105  Iowa,  728.  But 
at  decedent's  death  it  passes  to  the  possession  and  control 
of  the  executor  or  administrator,  subject  to  his  disposal,  and 
only  after  the  payment  of  the  debts  and  cos'ts  of  administra- 
tion is  it  to  be  distributed.  On  the  other  hand,  the  title  to 
real  estate  descends  to  the  heirs  eo  instante  upon  the  death 
of  the  ancestor,  with  the  quantity  of  each  definitely  ascer- 
tained. From  that  instant,  subject  to  the  right  of  the  ad- 
ministrator to  resort  thereto  for  the  payment  of  the  debts 
of  the  deceased,  they  may  dispose  of  the  particular  property 
as  the  owners,  by  sale,  devise,  or  gift,  and  are  entitled  to 
possession  and  the  Vents  and  profits.  Section  3378  et  seq.,. 
Code;  Laverty  v.  Woodward,  16  Iowa,  1;  Toerring  v. 
Lamp,  77  Iowa,  488;  3  Washburn,  Real  Property,  18;  1 
American  Law  Administration,  sections  15,  16.  The  sec- 
tions of  the  statute  authorizing  the  administrator,  in  certain 
contingencies,  to  take  possession  of  real  estate,  merely  di- 
rects that  he  exercise  existing  authority  over  a  class 
of  property  with  which  he  formerly  had  no  concern. 
Virtually  he  is  but  the  agent  of  the  owners  to  care  for  the 
estate,  collect  rent,  and  do  other  acts  for  their  benefit  under 
the  direction  of  the  court.  Valley  National  Bank  v.  Crosby, 
108  Iowa,  651.  The  devolution  of  the  title  is  in  no  way  in- 
terrupted or  affected  thereby,  nor  by  his  right  to  sell  or 
mortgage  for  the  payment  of  debts,  as  each  may  transfer  a 
definite  portion  subject  thereto.     See  2  American  Law  Ad- 
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ministration,  section  337.  The  distinction  between  the  de- 
scent of  personalty  and  realty  is  clearly  recognized  by  our 
statutes.  Chattels  continue  in  the  control  of  the  adminis- 
trator, subject  to  the  direction  of  the  probate  court,  and 
pass  to  the  heirs  only  upon  distribution.  The  title  to  the 
respective  shares  in  land  vests  absolutely  and  immediately 
in  the  heirs  or  devisees  upon  the  death  of  the  owner.  This 
depends  not  on  an  order  of  the  court,  and  none  is  essential  to 
the  vesting  of  the  title  to  the  particular  share  in  each 
heir.  True,  the  land  may  be  seized  for  the  payment  of 
the  debts  of  the  deceased  by  the  administrator,  or  on  cer- 
tain contingencies  the  administrator  may  take  possession. 
But  in  either  event  title  is  not  suspended  nor  distribution 
•delayed  thereby.  The  title  acquired  by  each  heir  or  devisee 
upon  the  death  of  the  owner  is  complete,  and  subject  to 
these  contingencies  alone.  It  follows,  then,  that  title  to  this 
land  had  vested  absolutely  in  the  three  sisters  of  the  deceas- 
ed prior  to  the  enactment  of  chapter  37  of  the  Acts  of  the 
27th  General  Assembly,  providing  for  notice  "in  all  cases 
where  real  estate  has  been  subject  to  or  liable  for  the  pay- 
ment of  the  tax  provided  for  in  this  chapter,  or  where  any 
real  estate  has  heretofore  been  appraised  and  the  tax  not 
yet  paid."  Evidently,  then,  if  this  land  was  not  subject 
to  the  tax,  the  statute  had  no  application,  as  no  claim  is 
made  that  it  had  been  previously  appraised.  It  will  be  ob- 
served that  the  provision  is  not  in  the  nature  of  a  curative 
act,  but  purports  only  to  aid  in  collection  of  U  valid  tax. 
If,  then,  the  land  was  "not  subject  to  or  liable  for  the  pay- 
ment" of  the  tax,  the  act  has  no  application.  Real  estate, 
when  taken  by  collateral  heirs,  was  declared  by  the  Acts  of 
the  26th  General  Assembly  to  be  subject  to  a  tax  of  5  per 
<;entum  of  its  value,  above  the  sum  of  $1,000,  after  payment 
of  all  debts,  for  the  use  of  the  state,  and  this  made  a  lien 
thereon  from  the  death  of  the  decedent.  But  as  held  in 
Ferry  v.  Campbell,  supra,  no  remedy,  not  invading  the  con- 
stitutional right  to  due  process  of  law,  existed  or  was  then 
provided  by  the  legislature  by  which  the  amount  of  the 
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tax  could  be  fixed  or  enforced.     A  tax  that  cannot  be  ex- 
acted by  any  remedy  is  no  tax  at  all.      Any  obligation 
which  cannot  be  enforced  is  simply  a  moral,  not  a  legal,  ob- 
ligation.    A  lien  which  cannot  be  made  effective  is  not  a 
burden  to  property.     The  inheritance  tax  is  not  levied  on 
property,  but  depends  wholly  on  the  collateral  heir  taking 
property.     It  is  on  the  right  to  succeed  to  ownership,  and 
after  this  has  passed  to  the  heirs  the  estate  has  fallen  out 
of  the  class  at  which  the  particular  tax  is  aimed,  and  be- 
come subject  to  that  rule  of  equal  taxation,  guaranteed  to 
all  property  of  like  character.     If  a  tax  on  succession,  the 
amount  of  which  cannot  be  ascertained,  may  relate  back 
one  year,  so  as  to  compel  payment  by  those  who  have  ac- 
quired property  by  inheritance  within  that  time,  then  it 
may  stretch  back  over  a  period  of  20  or  any  number  of 
years,  and  the  citizen  never  know  with  any  degree  of  cer- 
tainty what  burdens  are  to  be  imposed.     If  an  unenforce- 
able lien  for  an  indefinite  sum  may  be  created,  and  the  next 
legislature  either  abrogate  it  or  provide  an  effective  remedy 
at  pleasure,  then  this  may  be  done  by  any  subsequeiit  gen- 
eral assembly,  and  all  property  put  in  continued  jeopardy, 
and  the  freedom  of  disposition  entirely  destroyed.     Section 
30,  art  3,  of  the  constitution,  requires  that  all  laws  for  the 
assessment  and  collection  of  taxes  for  state,  county,   and 
road  purposes  shall  be  general  and  of  imiform  operation 
throughout  the  state.     This  refers  to  the  principle  or  plan 
of  taxation,  and  not  to  specific  taxes.     "It  means  that  all 
individuals  and  all  classes  shall  be  uniformly  taxed."     A 
different  tax  may  not  be  exacted  from  one  person  than  from 
another,  unless  differently  situated;  nor  from  a  designated 
group  of  persons  than  from  another,  unless  difference  in  con- 
dition or  relation  or  situation  suggest  and  justify     such 
difference.    Nor  may  different  burdens  be  imposed  on  prop- 
erty of  the  same  kind  in  like  situation.     Otherwise  the  rule 
of  uniformity  exacted  by  the  constitution  would  be  destroy- 
ed.    "The  rule  means  that  all  individuals  and  all  classes 
must  contribute  uniformly  with  like  individuals  and  like 
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classes  to  the  burden  of  taxation.'^     Warren  v,  Henly,  31 
Iowa,  31.     To  levy  a  tax  on  properly,  not  the  succession 
thereto,  because  acquired  by  collateral  inheritance  not  im- 
posed on  other  property,  would  be  a  clear  violation  of  this 
section  of  the  constitution ;  for  the  mere  manner  of  obtain- 
ing property  would  not  seem  to  afford  a  reasonable  basis 
for  a  classification  resulting  in  discrimination  in  its  taxa- 
tion.    It  is  certain,  however,  from  the  language  of  the  acts 
under  consideration,  that  nothing  of  the  kind  was  intended 
by  the  legislature.    As  the  land  'Tias  not  been  subject  to  or 
liable  for"  the  payment  of  the  tax,  the  district  court  rightly 
found  there  was  no  liability  to  the  state  therefor,     hi  re 
Rahrer,  140  U.  S.  545  (11  Sup.  Rep.  Ct  865,  35  L.  Ed. 
672),  is  not  in  point,  as  that  decision  merely  holds  that  the 
enactment   of  the  so-called  Wilson  bill   removed   the   im- 
pediment   to  the  enforcement  of  the    Kansas    prohibitory 
law  with  respect  to  acts  committed  after  its  enactment    Un- 
doubtedly a  tax  may  be  exacted  on  the  inheritance  of  land 
by  collateral  heirs,  occurring  after  the  enactment  of  the 
statute  providing  for  notice  of  the  appraisement.     Neither 
is  Gelsthorpe  v.  Fumell,  20  Mont.  299,  (51  Pac.  Rep.  267, 
39  L.  R.  A.  170),  decisive,  as  it  appears  therefrom  that 
real  estate  in  Montana  is  subject  to  the  control  of  the  court, 
and  held  in  possession  by  the  administrator  until  the  order 
of  distribution.     This  appears  from  the  following  excerpt 
from  the' opinion:    "Clearly,  it  is  not  obnoxious  to  the  con- 
stitution to  lay  a  tax  on  the  right  to  take,  even  where  such 
right  is  vested,  while  the  estate  is  subject  to  the  control  of 
the  district  court  to  ascertain  the  exact  value  of  the  right, 
and  the  possession  of  the  executor  for  the  purposes  of  ad- 
ministration."    As  already  pointed  out,  real  estate  in  this 
state  is  not  within  the  control  of  the  probate  court  in  any 
case  for  such  purpose,  and  the  possession  of  the  adminis- 
trator, when  taken  in  the  contingencies  specified,  is  not  for 
the  purposes  of  administration,  but  solely  for  the  benefit 
of  the  heirs. — Affirmed. 
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The  West  Side  Lumber  Company,  Appellee,  v.  Charles 
Hathaway,  Emma  B.  Hathaway  and  Alexander 
Hathaway,  Appellants,  v.  Greany  and  Walker  and 
Frank  Walker,  Defendants. 

Review  on  Appeal:  unauthorized  amendment  op  pleading:  Objec- 
tion below.  A  decree  cannot  be  attacked  on  appeal  because  of 
the  filing  of  an  amended  petition  making  new  parties,  without 
leave  of  the  court  and  notice  to  adverse  parties  where  the 
amendment  was  proper,  and  no  question  of  defect  of  parties 
was  made  in  the  trial  court. 

Appeal  from  Buchanan  District  Court. — Hon.  Franklin  C. 
Platt,  Judge. 

Monday,  FEBRUARt  10,  1902. 

Suit  for  the  foreclosure  of  a  mechanic's  lien.  The 
trial  court  granted  the  relief  prayed,  and  defendants  Hatha- 
way appeal. — Affirmed. 

E.  E.  Hasner  for  appellants. 

Ransier  &  Everett  for  appellee. 

Deemer^  J. — But  a  single  question  is  presented  on 
this  appeal.  It  appears  that,  when  the  action  was  originally 
oommenced,  no  one  but  the  owners  of  the  property — the 
Hathaways —  were  made  parties  defendant.  Plaintiff  was 
a  subcontractor,  and  does  not  claim  that  it  made  any  agree- 
ment with  the  owners  for  furnishing  the  material  for  the 
improvement.  Greany  &  Walker  were  the  original  con- 
tractors. Before  the  case  was  called  for  trial,  however, 
plaintiff  filed  an  amendment  to  its  petition,  making  the 
contractors  parties  defendant,  and  asking  judgment  against 
them  for  the  amount  of  its  claim.     These  defendants  volun- 
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tarily  appeared  and  filed  answer  to  the  petition  admitting 
that  the  debt  as  claimed  by  plaintiff  was  due  and  unpaid; 
and,  in  the  final  decree,  judgment  was  rendered  against 
them  for  the  amount  of  the  claim,  with  interest,  and  a  lien 
for  the  amount  thereof  established  against  the  property  be- 
longing to  the  defendants  Hathaway.  The  Hathaways  con- 
tend that  as  both  the  amendment  to  the  petition  and  the 
answer  thereto  were  filed  without  leave  of  court,  and  with- 
out notice  to  them,  they  are  not  bound  thereby,  and  that  the 
case  should  be  treated  as  if  no  such  pleadings  had  been  filed ; 
that,  so  treated,  the  original  contractors  not  being  made  part- 
ies, there  can  be  no  valid  decree  entered  against  them.  Their 
principal  reliance  is  on  a  rule  of  court  in  force  in  the  Tenth 
judicial  district,  as  follows,  to  wit:  "Eule  1.  In  every 
case  where  there  is  an  appearance  by  a  resident  attorney, 
copies  of  all  pleadings  and  motions,  required  by  rule  1  of 
the  rules  of  practice,  adopted  by  the  Iowa  state  convention 
of  district  judges,  to  be  filed  for  the  use  of  the  adverse 
party,  shall  be  personally  served  on  such  party,  or  his  attor- 
ney, except  a  copy  of  the  first  pleading  filed."  The  ques- 
tion thus  presented  does  not  appear  to  have  been  raised  in 
any  manner  in  the  district  court  It  relates  to  a  rule  of  prac- 
tice, and  the  only  question,  we  take  it,  is  whether  or  not 
the  court  erred  in  considering  the  amendment  and  the  an- 
swer thereto  in  disposing  of  the  case.  Although  filed  with- 
out leave,  the  court  had  the  right  in  the  absence  of  objec- 
tion, to  consider  them  in  the  final  disposition  of  the  case. 
The  amendment  was  certainly  a  proper  one,  and  there  is  no 
claim  of  any  fraud  in  the  making  of  the  admission  con- 
tained in  the  answer  thereto.  Amendments  are  allowed 
with  gre^t  liberality  under  our  reformed  procedure;  and 
the  mere  fact  that  they  are  filed  without  leave  is  no  ground 
for  striking  them  from  the  files,  where  the  amendment  is 
such  a  one  as  should  have  been  allowed,  had  permission 
been  asked  to  file  it.  If  the  amendment  was  filed  without 
complying  with  the  rule  quoted,  it  was  the  defendants' 
duty  to  call  the  court's  attention  to  the  matter,  and  to  se- 
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cure  a  ruling  thereon.  This  question,  as  we  have  already 
said,  is  simply  one  of  practice,  and  does  not  go  to  the  mer- 
its of  the  controversy.  On  a  trial  de  novo,  we  do  not  ordi- 
narily consider  these  points  of  practice,  unless  they  were 
in  some  manner  brought  to  the  attention  of  the  trial  court, 
and  its  ruling  secured  thereon;  and,  if  adverse,  exception 
taken  and  error  assigned  thereon.  The  parties  were  all 
properly  before  the  court,  and  no  complaint  is  made  of  the 
decree,  except  in  the  respect  mentioned.  If  we  treat  the 
case  as  if  no  amendment  was  filed,  because  of  noncc«npli- 
ance  with  the  rule  of  court,  the  result  is  the  same,  for  the 
reason  that  defendants  Hathaway  did  not  raise  the  question 
of  defect  of  parties.  They  seemed,  according  to  their  con- 
tention, willing  to  go  to  trial  without  the  principal  con- 
tractor being  made  a  party;  and,  as  they  did  not  raise  the 
question  of  defect  of  parties  on  the  trial  in  the  lower  court, 
they  cannot  raise  it  here.  Iowa  Stone  Co.  v.  Crissman, 
112  Iowa,  122,  and  cases  cited.  Moreover,  the  rule  refer- 
red to,  construed  in  connection  with  rule  1  of  the  rules 
adopted  by  the  district  judges  of  the  state,  does  not  in  terms 
apply  to  amendments  to  petitions,  such  as  the  one  in  the 
.  case  now  before  us.  But  as  the  point  now  made  cannot  be 
considered  for  the  reasons  already  suggested,  we  need  not 
determine  whether,  by  reason  of  the  intent  of  the  rule,  the 
pleading  should  not  be  held  to  be  within  its  spirit,  and 
therefore  improperly  filed. 

The  decree  is  undoubtedly  correct,  and  it  is  affiemed. 
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SUPPLEMENT.  //»  W 

[These  cases,  because  of  the  pendency  of  petitions  for 
rehearing,  did  not  reach  me  in  time  to  be  published  in  their 
chronological  order. — Reporter.] 


The  State  op  Iowa^  Plaintiff,  v.  S.  F.  Prouty^  Judge  of 
the  District  Court  of  Polk  County,  Defendant. 

Contempts:  repeal  of  liquob  statutes.  Acts  Twenty-ftrst  As- 
sembly, chapter  66,  sections  1-3,  authorize  actions  to  enjoin 
liquor  nuisances.  Acts  Twentieth  General  Assembly,  chapter 
143,  provides  that  the  building  in  which  intoxicating  liquors  are 
sold  in  violation  of  law  are  nuisances.  Section  12.  declares 
that  such  nuisances  may  be  perpetually  enjoined,  and  any  one 
violating  such  Injunction  shall  be  punished  as  for  a  contempt 
by  fine  or  imprisonment.  These  provisions  were  substantially, 
though  not  in  the  exact  words,  re-enacted  in  Code  1897,  sections 
2384,  2405-2407.  Idem  sections  49,  51,  provide  that  all  statutes 
adopted  prior  thereto  except  appropriations,  and  all  public  and 
special  acts,  the  subjects  whereof  are  revised  therein  or  are 
repugnant  thereto,  are  repealed,  but  the  repeal  of  existing 
statutes  shall  not  effect  any  act  done,  any  right  accruing,  nor 
any  proceeding  had  before  the  taking  effeict  of  the  repeal. 
Held,  error  for  the  court  to  dismiss  contempt  proceedings 
against  a  person  enjoined  from  maintaining  a  nuisance  under 
the  old  law,  but  violating  it  after  the  adoption  of  the  new, 

I  since  the  old  statutes  were  not  repealed  and  re-enacted  so  as  I 
to  destroy  their  effect,  but  were  continued  into  the  new,  and! 
the  Injunction  restraining  their  violation  was  just  as  effectual 
as  though  granted  under  the  new,  and  its  violation  could  be 
punished  thereunder. 

Thursday^  December  20,  1900. 

This  is  a  certiorari  proceeding  brought  in  this  court  to 
test  the  validity  of  an  order  made  by  the  defendant  discharg- 
VoL.  116  Ia— 42 
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ing  one  Mark  Chiesa  from  the  charge  of  contempt  in  vio- 
lating  an  injunction  restraining  him  from  selling  intoxicatr 
in  liquors. — Annulled. 

Milton  Remley,  Attorney  General,  Charles  A.  Van- 
Vleck,  Assistant  Attorney  General,  John  McLennan,  Countjr 
Attorney,  and  Ezra  D.  Marshall,  for  the  State. 

Howe  &  Miller  for  defendant. 

Deemer^  J. — ^In  the  year  1895,  one  Mart  Chiesa  was- 
perpetually  enjoined  from  selling  intoxicating  liquor  in 
Polk  County,  Iowa,  Thereafter,  and  in  December  of  the- 
year  1899,  an  information  was  filed  showing  that  the  in- 
junction had  been  violated,  and  asking  that  a  writ  of  attach- 
ment issue  commanding  Chiesa  to  appear  and  show  cause 
why  he  should  not  be  punished  for  contempt.  Pursuant  to 
this  application,  a  writ  was  issued,  and  Chiesa  was  brought 
before  the  court.  On  his  appearance  he  filed  a  demurrer  to 
the  information  based  on  the  ground  that  the  laws  provide- 
no  penalty,  for  the  violation  of  an  injimction  granted  prior 
to  the  adoption  of  the  present  Code.  This  demurrer  wajf 
sustained,  and  Chiesa  was  discharged.  This  proceeding  was^ 
instituted  to  review  the  action  of  the  trial  judge  in  discharg- 
ing Chiesa. 

The  ultimate  question  involved  is  so  well  stated  by 
counsel  for  the  defendant  that  we  adopt  it  as  the  basis  for 
the  opinion.  It  is  as  follows :  "Is  a  person  who,  since  the 
1st  day  of  December,  1899,  has  violated  the  terms  and  con- 
ditions of  an  injunction  against  the  unlawful  sale  of  intoxi- 
cating liquors  granted  prior  to  the  adoption  of  the  the  new 
Code,  subject  to  punishment  therefor?  or,  in  other  words, 
does  the  law  provide  a  penalty  for  the  violation,  since  the 
new  Code  went  into  effect,  of  an  injunction  against  the  un- 
laAvful  sale  of  intoxicating  liquors  granted  prior  to  its  adop- 
tion ?"    The  provision  of  the  Code  of  1897,  with  reference 
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to  punishment  for  violating  injunctions,  reads  as  follows: 
"In  case  of  the  violation  of  any  injunction  granted  under 
the  provisions  of  this  chapter;  the  court,  or  in  vacation  a 
judge  thereof,  may  summarily  try  and  punish  the  offender. 
The  proceedings  shall  be  commenced  by  filing  with  the  clerk 
•of  the  court  an  information  under  oath  setting  out  the  al- 
leged facts  constituting  such  violation,  upon  which  the  court 
or  judge  shall  cause  a  warrant  to  issue,  under  which  the  de- 
fendant shall  be  arrested.  The  trial  may  be  had  upon  affida- 
vit, or  either  party  may  demand  the  production  a»d  oral  ex- 
-amination  of  the  witnesses.  A  party  found  guilty  of  con- 
tempt under  the  provisions  of  this  section  shall  be  punished 
l>y  a  fine  of  not  less  than  $200  nor  more  than  $1,000,  or  by 
imprisonment  in  the  county  jail  not  less  than  three  nor  more 
than  six  months,  or  by  both  fine  and  imprisonment."  Sec- 
tion 2407.  Prior  to  the  adoption  thereof  the  law  relating 
thereto  read  as  follows:  "Actions  to  enjoin  nuisances  as 
authorized  by  section  12,  chapter  143,  Acts  20th  General  As- 
sembly, may  be  brought  in  the  name  of  the  state,  *  *  * 
^nd  it  shall  be  the  duty  of  the  county  attorney  "^  *  *  (c) 
to  institute  and  prosecute  such  action  for  the  abatement 
thereof,"  etc.  Acts  21st  General  Assembly,  Chapter  6Q^ 
section  1.  Section  2  of  the  same  act  provides  for  the  is- 
suance of  a  temporary  writ  of  injunction.  Section  3  reads 
as  follows:  "In  case  of  the  violation  of  an  injunction  granted 
in  such  action,  the  court,  or  in  vacation  the  judge  thereof, 
shall  have  power  to  try  summarily  and  punish  the  party 
guilty  thereof,  as  required  by  section  12,  chapter  142J,  Acts 
20th  General  Assembly."  Section  4,  chapter  73,  Acts  22d 
General  Assembly,  provides  that  "in  any  action  to  enjoin  a 
nuisance,"  as  authorized  by  the  acts  of  the  general  assembly 
before  mentioned,  "the  injunction  shall  be  binding  through- 
out the  district  in  which  the  action  is  brought" ;  and  further 
provides  that  "any  person  enjoined  in  such  action,  who  shall, 
while  such  injunction  remains  in  force,  again  engage  in  *  * 
*  the  selling,  *  *  *  contrary  to  law,  of  any  intoxicating  liq- 
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uor,  anywhere  within  the  jurisdiction  of  the  court,  shall  be 
deemed  guilty  of  contempt  of  court,  and  punished  accord- 
ingly." Chapter  143  of  the  Acts  of  the  20th  General  As- 
sembly contains  provisions  declaring  buildings  in  which  in- 
toxicating liquors  were  sold  or  kept  for  sale,  in  violation  of 
law,  nuisances,  and  authorizing  the  abatement  thereof.  It 
further  provides  that  "any  citizen  of  the  county  *  *  *  may 
maintain  an  action  in  equity  to  abate  and  perpetually  enjoin 
the  same,  and  any  person  violating  the  terms  of  any  injunc- 
tion granted  in  such  proceedings  shall  be  punished  as  for  con- 
tempt by  a  fine  of  not  less  than  $500  nor  more  than  $1,000- 
or  by  imprisonment,"  etc.  See  section  12  of  that  act  These 
provisions  are  substantially  re-enacted  in  the  Code  of  1897. 
Section  2384  of  that  Code  makes  the  building  in  which  in- 
toxicating liquor  or  liquors  are  sold  contrary  to  law  a  nuis- 
ance, and  provides  for  a  fine  of  not  less  than  $300,  nor  more 
than  $1,000,  and  for  the  abatement  of  such  nuisance.  Sec- 
lion  2405  provides  for  an  action  in  equity  to  abate  the  nuis- 
aiivio  by  any  citizen  of  the  county;  for  the  allowance  of  a 
temporary  writ  of  injunction ;  and  that  when  the  injunction 
is  granted  it  shall  be  binding  throughout  the  district  in 
which  it  was  issued,  and  that  the  violation  of  the  provision* 
of  the  chapter  by  the  selling  of  liquor  anywhere  within  the 
judicial  district  shall  be  punished  as  a  contempt  as  provided 
in  the  chapter.  Section  2406  provides  that  the  action  may 
be  brought  in  the  name  of  the  state,  by  the  county  attorney, 
who  shall  prosecute  the  same,  or  by  any  citizen  of  the 
county.  Section  2407  we  have  already  quoted.  Section 
2408  provides  for  the  abatement  of  the  nuisance  when  estab- 
lished. The  chapter  referred  to  in  these  sections  is  chapter 
6  of  title  12  of  the  Code.  Title  12  relates  to  the  "Police  of 
the  State,"  and  chapter  6  to  "Intoxicating  Liquors."  The 
acts  of  the  general  assembly  to  which  we  have  referred  are 
headed  "Kelating  to  the  Sale  of  Intoxicating  Liquors"  in 
the  Acts  of  the  20th  and  21st  General  Assemblies,  and  "To 
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Regulate  the  Sale  of  Intoxicating  Liquors''  in  the  Acts  of 
the  22d.  They  are  each  and  all  amendatory  of  chapter  6^ 
title  11,  Code  1873 ;  the  title  being  headed,  "Police  of  the 
State,"  and  the  chapter,  "Intoxicating  Liquors."  The  Code 
of  1897  further  provides  that  "all  public  and  general  stat- 
utes adopted  prior  to  the  present  extra  session  of  the  general 
assembly,  excepting  acts  appropriating  money,  *  *  *  and  all 
public  and  special  acts  the  subjects  whereof  are  herein  re- 
vised or  which  are  repugnant  thereto  are  repealed,  subject  to 
the  limitations  and  exceptions  hereinafter  explained.  *  *  *"" 
Section  49.  Section  50 ;  "The  Code  shall  take  effect  ninety 
days  after  the  final  adjournment  of  the  extra  session  of  the 
26th  Greneral  Assembly,  until  which  time  existing  statutes 
continue  in  force,"  etc.  Section  51 :  "This  repeal  of  exist- 
ing statutes  shall  not  affect  any  act  done,  any  right  accruing 
or  which  has  accrued  or  been  established,  nor  any  suit  or 
proceeding  had  or  commenced  in  any  civil  cause  before  the 
time  when  such  repeal  takes  effect;  but  the  proceedings  in 
such  cases  shall  be  conformed  to  the  provisions  of  the  Code 
as  far  as  consistent."  Section  52 :  "No  offense  committed, 
and  no  penalty  or  forfeiture  incurred  under  any  statute 
hereby  repealed  and  before  the  repeal  takes  effect,  shall  be 
affected  by  the  repeal ;  except  that,  when  a  punishment,  pen- 
alty or  forfeiture  is  mitigated  by  the  provisions  herein  coii- 
tained,  such  provisions  shall  be  applied  to  a  judgment  to  be 
pronounced  after  the  repeal." 

These  are  all  the  statutory  provisions  involved  in  the 
question  now  under  consideration.  Referring  back  to  section 
2407  of  the  Code,  it  will  be  noticed  that  it  reads :  "In  case 
of  a  violation  of  any  injunction  granted  under  the  provisions 
of  this  chapter,"  the  court  may  summarily  try  and  punish 
the  offender,  etc.  It  will  also  be  observed  that  the  injunc- 
tion that  Chiesa  is  charged  with  violating  was  not,  strictly 
speaking,  granted  under  the  provisions  of  that  chapter.  It 
was  passed  in  the  year  1895,  under  the  provisions  of  the  acts 
of  the  general  assembly  to  which  attention  has  been  called. 
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Tcr  this  reason,  it  is  argued  that  there  is  no  statute  under 
which  the  defendant  may  be  prosecuted  for  acts  in  violation 
of  the  injunction,  done  after  the  Code  of  1897  went  into 
offect.    This  contention  is  the  pivotal  point  in  the  case. 

Is  it  true  that  one  who  violates  a  decree  of  injunction 
issued  before  the  present  Code  went  into  effect  cannot  be 
punished  either  under  the  acts  of  the  general  assembly,  be- 
fore quoted,  or  under  the  provisions  of  the  new  Code  ?      It 
-cannot  be  gainsaid,  we  think,  that  the  original  decree  entered 
in  the  case  brought  to  enjoin  the  unlawful  sale  of  liquor 
before  the  present  Code  went  into  effect  was  unaffected  by 
the  adoption  of  the  new  Code.     Had  the  legislature  repealed 
the  law  under  which  it  was  granted,  and  not  re-enacted  prac- 
tically the  same  law,  it  might  be  said  that  the  decree    was 
thereby  abrogated.     The  law  enacted  was  in  virtue  of   the 
police  power  of  the  state,  in  aid  of  the  enforcement  of  con- 
duct tending  towards  the  improvement  of  public  morals.    A 
repeal  of  that  law  would,  no  doubt,  have  annulled  the  decree 
in  so  far  at  it  is  related  to  acts  committed  after  the  repealing 
statute  became  effective.  But  the  acts  of  the  legislature  pro- 
hibiting the  unlawful  sale  of  intoxicating  liquors  were  not  re- 
pealed, as  we  imderstand  it  The  repeal  and  simultaneous  re- 
enactment  of  substantially  the  same  statutory  provisions  is 
not  to  be  construed  as  an  implied  repeal  of  the  original  stat- 
ute, but  as  a  continuation  thereof,  so  that  all  interests,  under 
the  original  statute,  remain  unimpaired.  Hancock  v.  Perry 
Tp,,  78  Iowa,  555 ;  United  Hebrew  Association  v,  Benshi- 
moh  130  Mass.  327;  Fullerton  v.     Spring,    3    Wis;     667; 
Wright  v.  Oakley,  5  Mete.  Mass.  400 ;  Pacific  Mail  Steam- 
ship Co.  V.  Joliffe,  2  Wall.  450,  (17  L.  Ed.  805).       The 
same  rule  applies  to  general  revisions  of  existing  laws  that 
are  substantially  re-enacted.     Scheftels  v.  Tabert,  46  Wis. 
439.    And  also  to  criminal  statutes.    State  v.  Wish,  15  Neb. 
448,  (19  N.  W.  Rep.  686)  ;  State  v.  Gumber,  37  Wis.  298. 
In  practical  operation  and  effect,  the  new  statutes  are  to  be 
considered  as  a  continuance  and  modification  of  old  laws, 
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rather  than  as  an  abrogation  of  the  old  and  the  re-enactment 
of  new  ones.  See,  also,  Pratt  v.  Commissioners,  139  Mass. 
563,  (2  N.  E.  Eep.  675) ;  State  v.  Bemis,  45  Neb.  (64  N. 
W.  Eep.  350) ;  Stenberg  v.  State,  50  Neb.  127,  (69  N.  W. 
Rep.  851)  ;  State  v.  Kibling,  63  Vt  643,  (22  Atl.  Rep.  613)  y 
Anding  v.  Levy,  57  Miss.  58.  In  State  v.  Kihling,  supra, 
the  court,  in  speaking  of  the  re-enactment  of  a  prohibitory- 
law  as  applied  to  a  case  commenced  before  the  new  act  went 
into  effect,  said :  *'The  re-enacting  of  the  prohibitory  law  did 
not  change  or  modify  any  of  its  provisions.  It  simply  de- 
clared that  the  law  was  re-enacted  and  to  remain  in  force,  as^ 
to  the  offenses  found  against  the  respondent,  the  same  as  it 
was  before.  There  was  nothing  in  the  act  re-enacting  it  re- 
pugnant to,  or  inconsistent  with,  the  provisions  of  the  laws 
as  they  had  heretofore  existed,  nor  was  anytliing  thereby 
validated  so  far  as  it  related  to  the  offenses  found  against 
the  respondent,  which  was  invalid  before.  It  neither  added 
to  nor  took  away  anything  from  the  existing  law,  so  far  as- 
applicable  to  this  case,  but  declared  the  law  to  exist  as  it  had 
existed.  As  said  in  Kelsey  v.  Kendall,  48  Vt  24:  ^The 
portion  of  an  amended  statute  which  is  merely  copied  with- 
out change  is  not  to  be  considered  as  repealed  and  again  en- 
acted, but  to  have  been  the  law.'  " 

Counsel  for  defendant  meet  these  propositions  by  say- 
ing that  the  re-enacting  statute  must  be  in  the  same  words- 
as  the  original  before  the  rules  above  announced  will  apply. 
Generally  speaking,  this  is  true;  for,  when  a  statute  is  re- 
vised, and  a  provision  contained  in  it  is  omitted  in  a  new 
statute,  the  inference  to  be  drawn  is  that  a  change  in  the  law 
was  intended;  and  where  a  statute  is  revised,  or  one  act 
framed  from  another,  some  part  being  omitted,  the  parts- 
omitted  are  not  to  be  revived  by  construction,  but  are  to  be 
considered  as  annulled.  Pingree  v,  Snell,  42  Me.  53 ;  Leh- 
man V.  Robinson,  59  Ala.  219 ;  Ellis  v.  Paige,  1  Pick.  43. 
But  where  the  prohibitory  part  of  the  law  in  the  revision  is 
in  substantially  the  same  language  as  in  the  original  act,  and 
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there  is  a  manifest  purpose  to  continue  the  old  law,  we  do 
not  think  such  re-enactment  repeals  the  prior  law  in  such 
sense  as  to  annuU  or  abrogate  decrees  and  proceedings  had 
thereunder.  The  difference  in  the  language  referring  to 
contempt  we  shall  advert  to  hereafter. 

We  start,  then  with  the  assumption  that  the  prohibitory 
part  of  the  statutes  relating  to  the  sale  of  intoxicating  liq- 
uors are  carried  forward  in  the  Code  of  1897  in  substan- 
tially, if  not  exactly,  the  same  language  found  in  the  original 
acts,  and  that  the  re-enactment  of  these  laws  is  but  a  contin- 
uation thereof.     If  that  be  true,  then  the  original  decree 
against  Chiesa,  restraining  him  from  the  unlawful  sale  of 
liquors,  was  not  affected  by  the  adoption  of  the  new  Code. 
It  is  as  virile  now  as  when  originally  granted.     But  it  is 
contended  that  power  of  enforcement  by  contempt  proceed- 
ings no  longer  exists,  for  the  reason  that  such  remedy  is  now 
permitted  only  when  the  injunction. was  granted  under  the 
provisions  of  the  chapter  of  the  new  Code  relating  to  intoxi- 
cating liquors.    Attention  has  already  been  called  to  the  fact 
that,  strictly  speaking,  the  injunction  was  not  granted  under 
the  provisions  of  the  Code  of  1897.     But  as  the  prior  laws 
were  carried  into  that  statute,  and  are  continued  by  it  un- 
interruptedly in  full  force  and  effect,  it  is  doing  no  violence 
to  the  language  and  spirit  of  the  act  to  say  that  in  effect,  they 
are  a  part  of  that  chapter,  and  that  the  injunction  is  as  if 
granted  under  the  provisions  thereof.     If  the  re-enactment 
is  but  a  continuance  of  the  old  law,  it  relates  back  to  the  old, 
and  the  old  is  a  part  of  it  as  much  as  if  there  had  been  no  re- 
enactment     The  fallacy  in  defendant's  contention,  it  seems 
to  us,  is  found  in  the  assumption  that  the  entire  chapter 
must  be  a  re-enactment  of  some  previous  law  in  order  that 
the  rules  herein  announced  may  obtain.    That  it  is  not  a  re- 
enactment  of  a  like  chapter  found  in  another  Code  must  be 
conceded,  and  it  is  also  admitted  that  some  of  the  provisions 
found  in  the  old  acts  are  changed  by  the  Code;  but,  as  we 
have  said,  the  prohibitory  part  of  the  law,  the  remedy  by  in- 


Digitized  by 


Google 


Dec.  1900]         State  of  Iowa  v.  Pkouty.  665 


junction,  and  various  other  matters  relating  to  procedure, 
are  re-«iacted  in  the  new  Code  in  substantially,  if  not  ex- 
actly, the  same  language  as  in  the  original  acts,  and  it  fol- 
lows that  the  original  decree  is  not  affected  by  the  adoption 
of  the  new  Code.  But  it  is  claimed  that  section  49  of  the 
Code  of  1897  expressly  repeals  all  prior  statutes,  save  those 
therein  mentioned  and  excepted,  and  that,  as  there  has  been 
an  express  repeal  of  the  act  under  which  the  decree  was  ren- 
dered, that  decree  became  inoperative,  and  could  not  there- 
after be  enforced.  The  rules  heretofore  announced  seem  tof 
apply  to  a  case  of  express  repeal  to  the  same  extent  as  where 
the  statute  is  repealed  by  implication;  and  whatever  words 
of  repeal  are  employed,  if  that  repeal  be  accompanied  by  a  re- 
en  actment  of  the  original  statute,  or  of  its  substantial  pro- 
visions in  any  other  form  of  expression,  the  continuity  is 
not  broken,  and  the  original  act  cannot  be  said  to  be  repealed 
in  such  sense  as  to  affect  decrees  rendered  under  the  original 
enactment  All  rights  created  under  the  old  statute  remain 
under  the  nominally  new  one.  The  case,  on  principle,  seems 
to  be  quite  akin  to  that  of  instantaneous  seisin,  where  a  man 
by  one  act  receives  and  passes  back  an  estate.  There  the 
consequences  of  ownership  do  not  attach  to  him.  These  views 
are  well  supported  by  authority.  City  of  St.  Louis  v.  Fos- 
ter, 52  Mo.  513;  State  v.  Qumber,  37  Wis.  298;  State  v. 
Baldwin,  45  Conn.  134;  Martindale  v.  Martindale,  10  Ind. 
566;  Randolph  v.  Lamed,  27  N.  J.  Eq.  557;  Capron  v. 
Strout,  11  Nev.  304;  United  Hebrew  Assn.  v.  Benshimol,. 
130  Mass.  325 ;  Pacific  Mail  Steamship  Co.  v.  Joliffe,  2  Wall 
450,  (17  L.  Ed.  805)  ;  Middleton  v.  Railroad  Co.  26  X.  J. 
Eq.  269;  Lisbon  v.  Clark,  18  K  H.  234;  State  v.  Wish,  15 
Xeb.  448,  (19  K  W.  Kep.  686). 

That  this  is  the  proper  construction  of  the  repealing  ^ 
section  of  the  new  Code  we  have  no  doubt,  in  view  of    the 
sections  immediately  following,  one  of  which  provides  that 
the  repeal  shall  not  affect  any  act  done,  any  right  accruing,, 
or  which  has  accrued  or  been  established,  nor  any  suit  or  pro- 
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<!eeding  had  or  commenced,  before  the  time  when  such  repeal 
takes  effect.  When  the  Code  took  effect,  a  decree  had  been 
granted  against  Chiesa  restraining  him  from  the  sale  of  in- 
toxicating liquors  unlawfully,  and,  as  we  have  seen,  that  dg: 
<?ree  was  not  affected  by  the  new  Code.  As  soon  as  the  decree 
was  entered,  the  plaintiff  therein  had  the  right  to  enforce 
the  same  by  contempt  proceedings.  That  was  the  only  effi- 
cacious manner  of  enforcing  the  decree.  It  seems  to  us  that 
it  was  such  a  right  as  was  saved  by  the  statute  quoted.  True, 
it,  in  a  sense,  related  to  the  remedy,  and  remedies  may  be 
changed  by  the  legislature  from  time  to  time,  as  necessity  or 
fancy  may  dictate.  But  rights,  as  distinguished  from  rem- 
^ies,  cannot  be  changed.  If,  as  defendant  contends,  the  new 
Code  repealed  all  prior  statutes  with  reference  to  contempt 
proceedings  under  valid  nuisance  decrees,  then  there  is  no 
method  by  which  such  decrees  may  be  enforced.  That  the 
legislature  cannot  take  away  all  remedies  is  a  principle  of 
•constitutional  law  so  well  settled  that  a  citation  of  authori- 
ties is  scarcely  needed  in  its  support.  See,  however,  Hol- 
land V.  Dicherson,  41  Iowa,  367;  Cooley,  Constitutional 
Limitations  (6th  Ed.)  p.  350;  State  v.  Bank,  1  S.  C.  63. 
If  the  remedy  by  proceedings  for  contempt  is  taken  away, 
then  the  original  decree  is  a  barren  thing.  That  the  l(^s- 
lature  did  not  intend,  in  adopting  section  2407  of  the  Code, 
to  take  away  all  rights  under  existing  decrees,  is  clear.  As 
a  general  rule,  the  legislature  cannot  set  aside  or  vacate  a 
judgment  That  is  a  judicial  function,  to  be  exercised  by 
the  courts.  Wieland  v,  Shillock,  24  Minn.  345;  Pensyl- 
vania  v.  Wheeling  &  B,  Bridge  Co.,  18  How.  421,  (15  L. 
Ed.  435) ;  U.  8.  v.  Klein,  13  Wall.  128,  (20  L.  Ed.. 519) ; 
Cooley,  Constitution  Limitations  94. 

When  it  is  conceded  that  the  original  decree  was  not  af- 
fected by  the  adoi)tion  of  the  Code,  it  follows  that 
the  legislature  did  not  intend  by  the  repeali;ng  section  quoted 
to  take  away  all  remedies  thereunder.  If  it  be  conceded 
that  the  prior  statute  with  reference  to  contempt  proceed- 
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ings  was  repealed,  it  by  no  means  follows  there  was  no  power 
to  enforce  the  decree.  Courts  have  inherent  power  to  en- 
force decrees  rendered  by  them,  and,  when  injunctional  de- 
crees are  violated,  they  have  undoubted  power  to  enforce 
obedience  thereto  by  contempt  proceedings.  But  we  do  not 
think  section  2407  repealed  prior  statutes  so  as  to  take  away 
the  power  that  theretofore  existed  of  enforcing  valid  decrees 
enjoining  nuisances,  by  contempt  proceedings.  It  was  a 
right  that  had  accrued  and  was  established  by  the  decree. 

We  do  not,  of  course,  dispute  the  proposition  that  the 
legislature  might  have  abrogated  the  decree  had  it  seen  fit  to 
repeal  the  prohibitory  liquor  law.  The  plaintiff  therein  was 
either  the  state,  or  an  individual  representing  the  state,  and 
the  legislature,  acting  for  that  plaintiff,  had  the  undoubted 
right  to  change  its  policy  and  allow  the  free  and  unre- 
stricted sale  of  liquor.  Had  it  done  so,  it  would,  of  course, 
have  taken  away  from  itself  the  right  to  enforce  prior  de- 
crees enjoining  such  sales.  In  other  words,  as  the  decree 
was  in  favor  of  the  state,  in  aid  of  the  enforcement  of  it& 
police  power,  it  had  the  right  should  it  conclude  that  the  leg- 
islation under  which  it  was  issued  was  unwise,  to  repeal  that 
legislation,  and  thereby  abrogate  the  decree.  But,  as  we  have 
seen,  it  did  not  repeal  the  prohibitory  liquor  laws  of  the 
state.  There  never  was  a  time  when  it  was  lawful  for  Chi- 
esa  to  sell  liquor  without  having  a  permit  or  complying  with 
tlie  provisions  of  the  mulct  law,  and,  as  the  decree 
was  in  no  wise  affected  by  the  repealing  section 
of  the  Code,  it  would  be  illogical  to  hold  that  the 
legislature  intended  to  take  away  from  itself  all  rem- 
edies that  it  had  under  that  decree.  Counsel  rely  on 
West  V,  Bishop,  111  Iowa,  410,  as  an  authority  for  the 
holding  of  the  trial  judge.  That  case  is  not  an  authority 
for  his  position,  as  we  understand  it  It  was  held  in  that 
case  that  there  were  material  changes  in  the  law  with  respect 
to  statem'ents  of  consent,  that  tliere  was  an  express  repeal  of 
prior  statutes  relating  thereto,  and  that  the  sale  of  intoxicat- 
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ing  liquors  was  a  mere  privil^e,  lost  through  the  repeal.  If 
the  so-called  "right"  to  sell  liquors  was  a  right,  and  not  a 
mere  privilege,  the  holding  would,  perhaps,  havp  been  differ- 
ent from  what  it  was.  The  case  is  made  to  turn  on  a  dis- 
tinction between  a  right  and  a  privilege.  In  this  case  we 
have  seen  that  there  was  no  change  in  the  prohibitory  part  of 
the  intoxicating  liquor  law ;  that  the  original  decree  granted 
in  the  case  in  which  Chiesa  was  enjoined  was  not  abrogated 
•or  vacated  by  the  adoption  of  the  Code ;  that  the  plaintiff  in 
the  case  in  which  it  was  granted  had  the  right  to  enforce  that 
•decree,  which  was  not  to  be  taken  away  from  him  imless  the 
entire  prohibitory  law  was  repealed ;  and  that  this  right  was 
not  affected  by  subsequent  legislation.  We  also  are  of  the 
opinion  that  the  right  referred  to  was  saved  by  section  51  of 
the  Code,  and  that  it  should  have  been  enforced  by  the  court 
The  proceedings  are  therefore  annulled,  and  the  trial  court 
is  directed  to  take  such  further  action  in  the  contempt  pro- 
•ceedings  as  is  in  harmony  with  this  opinion.  The  motion 
ix)  tax  attorney's  fees  is  overruled. — Annulled. 


Fbance  E.  Peterson  v.  Des  Moines  Life  Association, 

Appellant, 

"Life  Insurance:  contract  to  make  bepresentations  material: 
Forfeiture,  Where  there  is  no  statutory  regulation,  the  parties 
to  a  contract  of  life  insurance  can  make  the  truth  of  statements  in 
the  application  material  to  the  risk  and  provide  that  the  fal- 
1  sity  of  the  statements  therein  made  shall  render  the  policy 
void,  and  this  is  so  though  the  statements  do  not  aftect  the 
risk  and  are  not  fraudulently  made. 

l\^HO  IS  MEDICAL  EXAMINER.  The  mcdical  examiner  contemplated 
by  Code,  section  1812,  providing  that  where  a  life  insurance 
company's  examiner  or  physician,  acting  under  the  rules  of  the 
company,  reports  the  applicant  to  be  a  fit  subject  for  insurance. 
-2  the  company  shall  be  estopped  from  setting  up  that  the  insured 
was  not  in  the  condition  of  health  required  by  the  policy  at 
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the  time  of  issuance  thereof  in  an  action  on  such  policy,  unless 
the  same  was  procured  through  fraud  of  the  assured  is  the 
person  who  makes  the  actual  examination  and  report. 

Fraud.    Fraud  in  procuring  the  certificate  or  report  of  the  medical 

3  examiner,  and  not  fraud  in  procuring  the  policy,  is  the  fraud 
that  may  be  shown  to  defeat  the  policy. 

Estoppel  hy  report  of.    The  estoppel  in  such  statute  not  only  applies 
to  the  assured's  condition  of  health  at  the  time  the  policy  is 

4  issued  but  relates  to  all  matters  inquired  about  so  far  as  they 

5  bear  on  the  health  and  i>hysical  condition  of  the  applicant  as 
affecting  the  risk. 

Oonstruction  of  representations.     An  inquiry  of  an  applicant  for 
life  insurance  whether  she  had  ever  had  any  spitting  or  cough- 

6  ing  of  blood  is  limited  to  such  spitting  or  cough- 
ing of  blood  as  a  reasonable  person  might  suppose  to  indicate 
some  ill  health  or  physical  condition  affecting  the  applicant's 
desirability  as  a  risk. 

Burden  of  proof.    In  an  action  on  a  life  insurance  policy,  wherein 
the  company  alleges  that  the  assured  had   made  ubtrue  an- 
swers to  questions  asked  at  the  time  of  her  application,  it  was 
6    for  the  Jury  to  say,   not  only   whether   such   answers   were 
untrue,  but  also,  whether  if  untrue,  they  were  fraudulent. 

Appeal  from  Madison  District  Court, — ^Hon.  J.  H.  Apple- 
gate,  Judge. 

Wednesday,  October  2,  1901. 

Action  on  a  policy  of  insurance  for  f$5,000,  issued  in 
^Ifanuary  1898,  by  defendant  on  the  life  of  Hannah  S.  Peter- 
son, and  payable  to  plaintiff.  Insured  died  in  August^  1898. 
Defendant  alleges  false  statements  made  by  assured  in  the 
application  as  constituting  fraud  and  breaches  of  warranty. 
Verdict  and  judgment  for  plaintiff.  Defendant  appeals. — 
Affirmecl. 

George  R,  Sanderson,  Steele  <&  Bobbins  and  Dabney  £ 
Cooper  for  appellant. 

Guiher  &  Tidrich  for  appellee. 

McClain,  J. — The  policy  in  question  was  issued  in  pur- 
suance of  (1)  an  application,  signed  by  assured,  for  mem- 
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bership  in  the  defendant  association;  (2)  an  application, 
also  signed  by  assured,  containing  questions  answered  by  the 
applicant  to  one  Dr.  Ayers,  who  acted  as  medical  examiner 
for  defendant,  and  who  wrote  the  answers  of  assured  there- 
in, and  witnessed  her  signature  thereto;  and  (3)  a  special 
report  of  said  Ayers  as  medical  examiner,  in  which,  in  re- 
sponse  to  questions,  he  made  answers  as  to  the  physical  con- 
dition of  the  applicant,  based  upon*  his  examination,  oral  and 
physical,  reported  her  to  be  a  good  risk,  and  recommended 
her  acceptance  as  a  subject  of  insurance.  In  the  application 
for  membership  was  a  stipulation  on  the  part  of  the  assured 
that  all  statements  and  answers  written  therein  and  those- 
made  to  the  medical  examiner  in  the  second  application 
above  referred  to  were  warranted  to  be  true,  and  to  be  full 
and  fair  answers  to  the  questions.     There  can  be  no 

1  doubt  that,  aside  from  any  statutory  restriction,  the 
parties  to  a  contract  of  life  insurance  can  thus  make 

the  truth  of  statements  in  the  application  material  to  the 
risk,  and  that  the  falsity  of  statements  thus  made  will  con- 
stitute breach  of  warranty,  and  render  the  policy  void,  re- 
gardless of  whether  the  matters  falsely  stated  affected  or 
might  have  affected  the  risk,  and  regardless  of  whether  the 
false  statements  were  fraudulently  made.  Wilkinson  v.  In- 
surance Co.,  30  Iowa,  119;  Miller  v.  Insurance  Co.,  31 
Iowa,  216;  Nelson  v.  Insurance  Co.,  110  Io^\'^,  610.  But 
by  Code,  section  1812,  it  is  provided  that,  where  the  com- 
pany's medical  examiner  or  physician  acting  as  such  under 
the  rules  and  regulations  of  the  company,  reports  the  appli- 
cant to  be  a  fit  subject  for  insurance,  the  company  "shall  be 
thereby  estopped  from  setting  up  in  defense  of  the 
action  on  said  policy  ^  *  *  that  the  assured 
was  not  in  the  condition  of  health  required  by  the 
policy  at  the  time  of  the  issuance  or  delivery 
thereof,    unless    the    same  was     procured     through 

2  the  fraud  or  deceit  of  the  assured."     It  is  evident 
that  the  medical  examiner  or  physician  contemplated 
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in  this  section  is  the  person  who  examines  the  applicant,  and 
determines  his  condition  of  health  and  reports  whether  he  is 
a  proper  risk.  This  was  done  in  the  present  case  by  Dr. 
Ayers.  It  is  no  doubt  customary  for  life  insurance  compa- 
nies to  have  a  general  medical  adviser  or  director  at  the 
liome  office  whose  advice  is  taken  into  account  in  determin- 
ing whether  the  risk  shall  be  accepted ;  but  the  person  who 
makes  the  actual  examination,  and  reports  on  the  applicant's 
condition,  is  evidently  contemplated  by  the  statute  as  the 
medical  examiner  or  physician  referred  to.     In  the 

3  construction  of  this  statute  this  court  has  held  that  it 
is  fraud  in  procuring  the  certificate  or  report  of  this 

medical  examiner,  and  not  fraud  in  procuring  the  policy, 
ivhich  the  statute  above  referred  to  permits  to  be  shown  for 
the  purpose  of  defeating  the  policy,  notwithstiinding  the  es- 
toppel therein  provided  for.  Weimer  v.  Association,  108 
Iowa,  451 ;  Stewart  v.  Association,  110  Iowa,  610 ;  Nelson  v. 
Insurance  Co,,  110  Iowa,  528.    It  is  to  be  noticed  that 

4  the  estoppel  declared  by  the  statute  is  as  to  the  con- 
dition of  the  health  of  the  assured  at  the  time  the 

policy  was  issued.  There  may,  no  doubt,  be  warranties  as 
to  other  matters  not  relating  to  the  health  of  the  assured, — 
such  as  his  place  of  residence  or  occupation, — ^breach  of  which 
will  avoid  the  policy  notwithstanding  the  statute ;  but,  so  far 
as  the  statements  relied  on  as  warranties  relate  to  the  health 
•of  the  assured  and  his  acceptability  as  a  risk  on  that  ac- 
•count,  the  company^  is  estopped  from  showing  their  falsity, 
unless  they  constitute  fraud  or  deceit  in  procuring  the  re- 
port or  certificate  of  the  medical  examiner.    -Nelson 

5  V.  Insurance  Co.,  supra.     Appellant's  counsel  con- 
tend, however,  that  the  estoppel  applies  only  to  the 

condition  of  health  of  the  assured  at  the  time  the  policy  is 
issued,  and  that  statements  as  to  previous  disease,  treatment 
by  physician,  accidents,  etc.,  are  warranties  any,  breach  of 
ivhich  will  avoid  the  policy.  But  we  cannot  agree  to  this 
-construction.     The  ultimate  object  of  the  inquiries  in  re- 
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sponse  to  which  these  statements  are  made  is  to  ascertain 
whether  the  applicant  is  a  suitable  risk,  and  that  depends 
upon  age,  occupation,  health,  etc..  Statements  as  to  prev- 
ious sickness,  treatment,  accident,  etc.,  bear  only  apon  the 
health  and  physical  condition  at  the  time  the  company  is 
asked  to  accept  the  risk,  and  it  is  the  evident  purpose  of  the 
statute  to  limit  inquiry  with  reference  to  the  truth  of  these 
statements  to  the  question  whether  assured,  by  fraudulent 
representations  or  concealments,  induces  the  medical  exam- 
iner to  recommend  the  risk  so  far  as  health  and  physical 
condition  are  concerned,  when,  if  the  assured  had  acted  in 
good  faith,  such  a  recommendation  would  not  have  been 
made.  In  short,  we  think  that  the  estoppel  relates  to  all 
matters  inquired  about  so  far  as  they  bear  on  the  health  and 
physical  condition  of  the  applicant  as  affecting  the  risk, 
whether  they  refer  to  the  time  the  policy  is  issued  or  to  some- 
previous  time;  for  the  ultimate  question  is  whether  the  ap- 
plicant is  a  suitable  person  to  accept  as  the  subject  of  life  in- 
surance. 

It  may  be  that  the  statute,  as  thus  construed,  precludes 
the  companies  from  relying  upon  breaches  of  warranty  as  to- 
matters  which  they  have  previously  been  in  the  habit  of  mak- 
ing conditions  as  to  the  validity  of  the  contract.  This  has  also 
been  done  as  to  contracts  of  fire  insurance.  See  Code,  sec- 
tion 1743.  But  the  legislature  unquestionably  has  the  right 
to  prescribe  the  conditions  on  which  a  contract  of  insurance 
may  be  made,  and  the  policy  of  thus  shutting  off  controversy 
as  to  matters  which  relate  only  remotely  and  collaterally  to 
the  •  contract  is  equally  unquestionable.  Indeed,  the  ten- 
dency of  the  courts,  without  the  aid  of  legislation,  has  been 
to  construe  statements  as  to  previous  accidents  and  diseases 
into  mere  assertions  on  the  part  of  the  applicant  as  to  what 
he  knows  of  his  personal  knowledge,  or  may  be  presumed  in 
good  faith  to  know,  instead  of  strict  warranties  regardless  of 
personal  knowledge,  ^yilkinson  v.  Insurance  Co.,  30  lowa^ 
119.     It  is  welL  settled  that  such  warranties  are  to  be  con- 
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strued  with  reference  to  the  general  object  of  the  inquiry. 
Bancroft  v.  Association,  120  K  Y.  14  (23  N.  E.  Eep.  997, 
8  L.  R  A.  68)  ;  Union  Ins.  Co.  v.  Wilkinson,  13  Wall.  222, 
(20  L.  Ed.  617) ;  Home  Mut.  Life  Assn.  v.  Oillespie,  110 
Pa.  St  84  (1  Atl.  Rep.  340)  ;  Movlor  v.  Insurance  Co.,  Ill 
U.  S.  335,  (4  Sup.  Ct  Eep.  466,  28  L.  Ed.  447)  ;  Connec- 
ticut Mut  Life  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S.  250, 
(5  Sup.  Ct  Eep.  119,  28  L.  Ed.  708) ;  Alabama  Gold 
Life  Insurance  Co.  v.  Johnson,  80  Ala.  467  (2  South. 
Eep.  125,  69  Am.  Eep.  816).  In  this  case  the  lower  court 
instructed  the  jury  in  accordance  with  the  views  above  ex- 
pressed, and  stated  that  assured  was  required  to  give  full  and 
true  answers,  within  her  personal  knowledge,  to  questions 
propounded  to  her  in  her  medical  examination  which  called 
for  information  within  her  knowledge  of  past  facts  concern- 
ing ailments  or  diseases  which  she  had  had,  or  which  affected 
her  health  in  the  past  or  her  condition  of  health  at  the  time 
of  the  examination ;  and  that,  if  she  failed  to  give  such  full 
information,  or  if  she  gave  untrue  answers  to  such  ques- 
tions, then  such  false  statements  would  authorize  a  finding 
that  the  policy  was  procured  through  fraud  or  deceit  of  the 
assured,  and  the  verdict  should  be  for  the  defendant.  Ap- 
pellant now  contends  that  the  evidence  showed  without  con- 
flict that  in  several  respects  the  answers  of  assured  were 
false,  within  her  knowledge,  and  that  the  jury  should 
6  not  have  found  for  the  plaintiff  on  the  evidence.     As- 

sured was  asked  in  her  medical  examination  whether 
she  had  ever  had  any  "Spitting  or  coughing  of  blood,"  and 
answered  "Ko."  There  is  evidence  that  on  various  occa- 
sions prior  to  the  giving  of  this  answer  assured  did  spit 
blood,  and  the  jury  so  found  in  response  to  a  special  inter- 
rogatory. But  the  courts  in  its  instructions,  limited  the  in- 
quiry to  the  queston  whether  assured  was  subject  to  spitting 
or  coughing  of  blood,  and  we  think  this  was  proper.  The  in- 
quiry must  be  given  a  reasonable  construction,  and  such 
construction  would  limit  it  to  such  spitting  or  coughing  of 
YoL.  115  Ia— 43 
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blood  as  a  reasonable  person  might  suppose  to  indicate  some 
ill  health  or  physical  condition  affecting  the  desirability  of 
applicant  as  a  risk.  It  would  surely  not  be  expected  that 
applicant  should  answer  as  to  spitting  of  blood  by  reason  of 
the  extraction  of  a  tooth  or  accidental  biting  of  the  tongue. 
The  finding  of  the  jury  that  the  assured  had  spit  blood  was, 
therefore,  not  conclusive.  The  jurors  may  be  found,  un- 
der the  evidence,  that  she  had  not  spit  blood  in  such  a  sense 
as  to  show  that  her  answer  was  fraudulent.  The  same  rea- 
soning disposes  of  the  complaint  of  appellant  as  to  other  an- 
swers of  assured  with  reference  to  previous  ill  health  and  ac- 
cidents. It  was  for  the  jury  to  say,  not  only  whether  such  an- 
swers were  untrue,  but  also  whether,  if  untrue,  they  were 
fraudulent ;  we  cannot  say,  under  the  record,  that  the  fraud 
of  assured  was  so  conclusively  established  as  to  require  us  to 
declare  that  the  verdict  is  without  support,  or  is  the  result  of 
passion  or  prejudice.  •  Appellant  relies  on  evidence  tending 
to  show  that  answers  of  assured  that  she  had  never  made 
any  application  for  insurance  on  which  a  policy  had  not  been 
issued,  and  as  to  the  names  of  physicians  who  had  attended 
upon  or  been  consulted  by  her,  were  untrue.  But  as  to  these 
matters  the  facts  were  at  least  to  some  extent,  known  to  the 
agent  taking  the  application  in  the  one  case  and  to  the  medi- 
cal examiner  in  the  other,  and  it  was  for  the  jury  to  say 
whether,  in  view  of  the  information  which  assured  knew 
these  representatives  of  the  company  possessed,  her  answers 
given  under  their  sanction  were  fraudulent — ^Affirmed. 


Berkson,  Hughes  &  Company  v.  Charles  N.  Anderson, 
et  al..  Appellants. 

Notice  of  Incorporation:  insufficient  publication.  Under  a  stat-* 
ute  providing  that  a  notice  of  incorporation  must  be  published 
in  some  newspaper  as  convenient  as  practicable  to  the  princi- 
pal place  of  business  of  the  corporation,  the  publication  of  such 
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notice  in  a  newspaper  published  weekly  in  a  small  town  more 
than  60  miles  by  rail  from  the  place  of  business  of  a  corpora- 
tion, was  not  such  a  publication  as  to  meet  the  requirements 
of  the  statute,  when  the  corporation's  place  of  business  was 
in  a  large  commercial  city,  having  a  number  of  daily  news- 
papers- with  a  large  circulation,  and  numerous  other  papers 
of  more  or  less  general  circulation. 

Appeal  from  Woodbury  District  Court — ^Hon.  Frank  R* 
Gaynor,  Judge. 

Thursday,  October  3,  1901. 

The  plaintiffs  are  creditors  of  the  Union  Dry  Goods 
Company,  a  corporation  organized  under  the  laws  of  this 
state,  and  bring  this  action  against  the  defendants  as  stock- 
holders in  said  corporation,  alleging  a  failure  to  comply  with 
thQ  statute  in  publishing  the  notice  of  incorporation.  The 
place  of  business  of  the  Union  Dry  Goods  Company  was  in 
Sioux  City,  and  the  only  notice  of  the  incorporation  thereof 
was  published  in  the  Daribury  Review,  a  weekly  newspaper 
published  in  the  town  of  Danbury,  Woodbury  county.  The 
town  has  a  population  of  about  800,  and  is  distant  from 
Sioux  City  by  wagon  road  66  miles,  and  by  railroad  64 
miles.  A  demurrer  to  the  answer  was  sustained,  and  a 
judgment  rendered  for  the  plaintiffs  upon  the  pleadings.  The 
defendants  appeal. — Affirmed. 

A.  L.  Beardsley  and  Wright,  Call  &  Hubbard  for  ap- 
pellants. 

Lohr,  Gardner  &  Lohr,  Geo.  Conway,  0.  C.  Strong,  T. 
G.  Henderson,  L.  M.  Keen  and  R.  H.  Brown  for  appellees. 

Sherwin^  J. — There  can  no  longer  be  any  question  in 
this  state  as  to  the  individual  liability  of  stockholders  in  an 
ordinary  corporation,  where  there  has  been  a  failure  to  or- 
ganize, or  to  give  publicity  of  their  exemption  from  corpor- 
ate debts  substantially  as  required  by  the  statute.     This  is 
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purely  a  statutory  liability,  which  attaches  upon  the  failure 
to  do  that  which  the  statute  says  must  be  done  to  create  the 
exemption  of  private  property  from  corporate  debts.  Where 
the  statute  governing  its  creation  has  been  substantially 
complied  with,  no  individual  liability  exists.  Where  it  shall 
be  judicially  determined  that  there  has  been  a  failure  in  this 
respect,  the  individual  liability  exists,  and  can  be  enforced. 
The  sole  question  presented  for  our  determination  in  this 
case  is  whether  the  publication  of  the  notice  of  incorporation 
in  the  Danhury  Review,  a  newspaper  published  weekly  in  a 
small  town  more  than  60  miles  by  rail  from  the  place  of  bus- 
iness of  the  corporation,  was  such  a  publication  as  to  meet  the 
requirements  of  the  statute,  when  considered  in  the  light  of 
the  facts  that  the  corporation's  place  of  business  was  in  a 
large  commercial  city,  having  a  number  of  daily  papers  with 
a  large  circulation,  and,  in  addition  thereto,  numerous  other 
papers  of  more  or  less  general  circulation.  The  statute  pro- 
vides that  "a  notice  must  be  published  *  *  *  in  some 
newspaper  as  convenient  as  practicable  to  the  principal  place 
of  business"  of  the  corporation.  We  have  held  in  numerous 
cases  that  the  requirement  of  the  statute  is  to  give  as  wide 
notice  as  possible,  to  those  who  may  deal  with  the  corpora- 
tion, of  its  nature  and  character,  and  of  the  restrictions,  if 
any,  under  which  it  intends  to  act  in  its  corporate  capacity. 
Corporations  for  pecuniary  benefit  have  been  organized  in 
all  parts  of  the  state,  in  large  cities,  in  small  towns,  and  in 
rural  communities,  and  one  of  the  advantages  recognized  by 
incorporators  who  are  about  to  engage  in  business  is  that  by 
proper  proceedings  no  liability  is  assumed  beyond  the 
amount  of  stock  subscribed  for.  But  corporations  may  be 
legally  organized  in  whose  articles  there  is  no  limitation 
which  exempts  the  individual  property  of  its  stockholders, 
hence  the  requirement  that  the  notice  make  disclosure  on  this 
question;  for,  if  the  creditor  has  no  notice  or  knowledge 
that  such  exemption  is  to  be  claimed,he  has  the  right  to  as- 
sume that  it  will  not  be  claimed,  and  may  then  extend  credit 
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on  the  faith  of  the  individual  responsibility  of  the  stock- 
holders, as  well  as  upon  the  responsibility  of  the  corpora- 
tion itself ;  and,  while  he  might  be  knowingly  dealing  with  a 
corporation,  he  is  not  bound  to  know  that  he  is  limited  to 
corporate  property  to  secure  his  debt,  unless  the  requisite 
notice  has  been  given.  In  the  enactment  of  this  statute  the 
legislature  undoubtedly  had  in  view  the  fact  that  corpora- 
tions might  organize  under  the  law  in  any  place  in  the  state, 
and- it  must  always  be  applied  in  the  light  of  the  facts  and 
circumstances  surrounding  each  case.  The  w'>rd  conven- 
ient has  many  definitions,  but  as  used  in  this  statute  it  seems 
to  us  that  but  one  thought  in  relation  thereto  could  have 
been  in  the  minds  of  the  makers  of  the  law.  The  require- 
ment that  the  notice  be  published  in  some  newspaper  as 
"convenient  as  practicable  to  the  principal  place  of  business" 
of  the  corporation  means  that  it  shall  be  published  in  the 
nearest  or  "most  handy"  paper  suitable  therefor.  Any  other 
construction  of  the  language  used,  in  view  of  the  general 
context^  would  be  strained  and  unnatural.  The  law  will  not 
make  fine  distinctions  in  such  matters,  and,  indeed,  the  stat- 
ute itself  provides,  and  we  have  held  in  accordance  there- 
with, that  a  substantial  compliance  with  its  terms  is  all  that 
is  necessary.  We  must  hold,  however,  that  the  publication 
of  the  notice  under  consideration  was  not  in  sub- 
stantial compliance  with  the  law,  otherwise  no  limits 
can  be  prescribed  within  which  such  a  notice  may  not  be 
legally  published.  We  have  repeatedly  held  that  an  entire 
failure  to  publish  the  facts  which  shall  exempt  the  individ- 
ual property  of  the  stockholder,  whether  in  the  form  of  a 
notice  or  in  the  form  of  the  articles  of  incorporation,  renders 
his  property  liable.  Eisfeld  v.  Kenworih,  50  Iowa,  389; 
Marshall  v.  Harris,  55  Iowa,  182;  Clegg  v.  Grange  Co,,  Gl 
Iowa,  122 ;  Tleuer  v.  Carmichael,  82  Iowa,  288.  The  pub- 
lication of  the  notice  before  us,  not  being  in  substantial  com- 
pliance with  the  statute  as  to  place,  must  be  held  to  be  no 
notice  at  all,  and  consequently  no  protection  to  the  defend- 
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ants.  In  Seaton  v.  Grimm,  110  Iowa  14:5,  the  notice  was  in 
fact  pubJished  at  the  proper  place,  buVnot  within  the  re- 
quired lime,  and  it  was  lield  that  the  plaintiflPs,  being  stock- 
holders and  incorporators,  could  not  take  advantage  of  their 
own  failure.  Our  holding  here  is  not  in  conflict  with  that 
case.     The  judgment  of  the  district  court  is  affirmed. 


131  338 

^j5    578  State  of  Iowa  v.  A.  I.  Dexter,  Appellant 

134      425 

False  Pretenses:  Evn)ENCE  of  owership.  Defendant  purchased 
machinery  on  credit,  representing  that  he  owned  certain  live 
stock.  On  such  machinery  and  stock  being  attached  for  such 
purchase   price  defendant's  wife   made  affidavit  that   he  had 

1  executed  a  bill  of  sale  of  such  machinery  "and  other  property" 
to  her  at  a  date  subsequent  to  such  purchase.  Held,  in  a  prose- 
cution for  obtaining  the  machinery  under  false  pretenses,  that 
such  affidavit  was  not  evidence,  that  defendant  owned  the 
stock  at  the  date  of  the  bill  of  sale. 

Presumptions.      Proof  of  ownership  of  a  chattel  at  a  certain  time 

2  is  not  proof  of  ownership  at  a  prior  time. 

Same.  In  a  prosecution  for  obtaining  goods  on  credit  under  false 
pretenses  by  defendant  in  representing  that  he  owned  certain 

3  stock,  testimony  of  his  statements,  that  the  stock  belonged  to 
his  wife  and  of  her  statements  in  his  presence  that  she  owned 
it,  is  admissible. 

Same.    In  a  suit  against  defendant,  a  heifer  was  attached  as  his 

property.     His  wife  testified  in  his  presence  that  it  was  hers, 

raised  by  her  from  her  cow.    Held,  in  a  prosecution  for  obtain- 

7    ing  goods   by  falsely  representing   that  defendant   owned   It, 

proof  of  such  testimony  of  his  wife  was  admissible. 

Same.     Where  on  the  trial  for  obtaining  goods  by  falsely  repre- 
senting that  he  owned  certain  cattle  there  is  evidence,  that  in 
9    a  civil  suit  defendants  wife,  in  his  presence  testified  that  the 
cattle  were  always  hers,  and  defendant  is  hard  of  hearing,  the 
questions  whether  he  heard  such  testimony  is  for  the  jury. 

Character  evidence.  Where  defendant  is  accused  of  obtaining^  goods 
by  false  pretenses,  he  may  prove  his  character  and  general 

11  reputation  in  the  community  of  his  residence  with  respect  to 
the  traits  involved,  but  cannot  go  into  details. 
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Ldke  offences.  Where,  in  a  prosecution  for  obtaining  goods  under 
false  pretenses  evidence  is  offered  that  defendant  obtained 
goods  from  others  than  complainant  on  the  same  repreeenta- 

10  tions,  the  admissibility  of  such  evidence  in  the  first  instance 
does  not  depend  on  its  sufficiency  to  establish  guilt  of  a  like 
offense;  but  if,  when  all  in,  it  does  not  tend  to  show  such  guilt, 
defendant  should  move  to  strike  out  such  evidence  or  to  in- 
struct the  jury  to  disregard  it. 

Same.     Where  defendant  is  accused  of  obtaining  goods  by  false 
10    pretenses,  evidence  that  he  procured  goods  from  others  on  the 
same  representations  is  admissible. 

Privileged  communications.  Where  defendant  is  on  trial  for  ob- 
taining goods  by  falsely  representing  that  he  owned  certain 
8  cattle,  evidence  that  in  a  former  suit  his  wife  testified  that  the 
cattle  were  always  hers  is  not  objectionable  under  Code,  sec- 
tion 4606,  prohibiting  the  wife  from  testifying  against  her 
husband. 

Reliance.  Where  defendant  obtained  goods  by  false  pretenses, 
which  he  would  not  have  obtained  but  for  such  pretenses,  the 

4  offense  is  sufficiently  shown,  though  other  matters  may  have  b^en 
taken  into  consideration. 

Indictment  and  proof.     Where  defendant  Is  accused  of  obtaining 

5  several  articles  by  false  pretenses,  he  may  be  convicted  if  any 
of  such  articles  were  so  obtained. 

Same.    Where  defendant  is  accused  of  obtaining  goods  by  certain 

6  false  pretenses,  he  may  be  convicted  if  any  of  the  false  pre- 
tenses charged  are  shown. 

Appeal  from  Hancock  District  Court. — Hon.  C.  H.  Kel- 

LEY,  Judge. 

TnuESDAY^  October  3,  1901. 

The  defendant  appeals  from  judgment  convicting  him 
of  obtaining  property  under  false  pretenses. — Affirmed. 

H.  N,  Boardman  and  Wm.  H.  Hughes  for  appellant. 

Chas.  W.  Mullan,  Attorney  General,  and  CKas.  A.  Van 
Ylech,  Assistant  Attorney  General,  for  the  State. 

Ladd,  J. — The  defendant  bought  a  walking  plow,   a 
corn  plow,  a  hay  rake,  and  60  pounds  of  binding  twine  of 
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Brown  &  Son  on  credit,  and  is  accused  of  inducing  that  firm 

to  part  therewith  by  falsely  representing  himself  to  be  the 

owner  of  five  horses,  seven  cows  and  some  hogs.    'After  this 

property  was  levied  on  at  the  suit  of  Brown  &  Son, 

1  defendant's  wife  caused  affidavit  of  her  ownership  to. 
be  served  on  the  constable,  and  this  was  introduced  in 

evidence  by  the  state.  It  recited  that  defendant  had  exe- 
cuted a  bill  of  sale  of  the  above  machinery  "and  other  prop- 
erty^'  to  the  wife  on  September  11,  1899,  and  this  is  said  to 
be  conclusive  on  the  question  of  ownership  by  the  husband 
prior  to  that  time.  But  the  bill  of  sale  was  not  before  the 
court,  and  there  was  no  evidence  that  the  stock  concerning 
which  the  representations  are  alleged  to  have  been  made  was 
included  therein.  Moreover,  the  mere  fact  of  conveying 
property  is  not  conclusive  that  the  grantor  was  the  owner 
at  the  time  of  the  execution  of  the  instrument  of  convers- 
ance, nor  is  there  any  presumption  of  such  ownership 

2  at  any  time  earlier  than  the  proof  shows.     Such 
status,  when  once  established,  is  presumed  to  con- 
tinue until  shown  to  have  been  changed,  but  will  not  ordi- 
narily relate  back.     Sigler  v.  Murphy,  107  Iowa,  128.    Sev- 
eral witnesses  testified  to  defendant's  repeated  asser- 

3  tions  that  the  stock  belonged  to  his  wife,  and  to  simi- 
lar statements  by  her  in  his  presence,  to  which  he 

made  no  objection.       Such  evidence  was  clearly  admissible, 
and  the  issue  of  ownership  solely  for  the  jury. 

II.    It  may  be,  as  suggested  by  appellant,  that  Brown  & 
Son  did  not  rely  solely  on  the  representations  con- 

4  coming  the  ownership  of  the  stock.     Other  matters 
may  have  been  taken  into  consideration.  .  It  was 

sufficient,  however,  if  it  appeared  that  but  for  such  repre- 
sentations the  sale  would  not  have  been  made.    Nor 

5  was  it  essential,  in  order  to  justify  a  conviction,  that 
all  the  machinery  be  shown  to  have  been  obtained  by 
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false  pretenses.    If  any  of  the  articles  enumerated  were  pro- 
cured through  that  method,  it  was  enough.       Nor 
5  was  it  essential,  in  order  to  justify  a  conviction,  that 

all  the  false  pretenses  charged  be  proven.     State  v. 
Chingren,  105  Iowa,  169. 

III.  It  seems  that  one  Castle  caused  a  heifer  to  be  at- 
tached, and  that  suit  in  replevin  was  brouight  by  Mrs.  Dexter 
against  the  constable  and  defendant.  The  record  in  that 
case  is  not  before  us,  but  in  argument  appellant  asserts 
"that  she  was  an  antagonistic  party  to  both  the  plaintiff  and 
defendant  in  that  case,  testifying  in  her  own  behalf  as  to 
the  ownership  of  the  property.^^     Evidence  that  she 

7  testified  on  that  trial  that  the  cattle  belonged  to  her, 
that  she  had  raised  them  from  a  heifer  given  her  by 

her  father  five  years  previous,  was  received  over  defendant's 
objection.  This  was  admissible,  for,  if  not  true,  the  defend- 
ant, being  a  party  to  the  suit,  had  the  opportunity  to  deny  it 
on  the  witness  stand.  In  Kelley  v.  Andrews,  102  Iowa,  119, 
the  husband  was  not  a  party  to  the  garnishment  proceedings. 
True,  he  was  the  judgment  defendant,  but  that  gave  him  no 
control  of  the  trial,  and  it  was  not  optional  with  him 
whether  he  be  called  as  a  witness.    Nor  was  the  rul- 

8  ing  obnoxious  to  section  4606  of  the  Code,  prohib- 
iting the  wife  from  testifying,  save  in  specified  pro- 
ceedings, against  the  husband.  She  was  not  called  to  the 
witness  stand,  and  the  inquiry  concerning  what  she  had  said 
on  another  trial  was  for  the  sole  purpose  of  showing  defend- 
ant's acquiescence  in  her  claim  to  the  property  by  failing  to 

assert  his  own.     True,  the  defendant  appeared  to  be 

9  somewhat  hard  of  hearing,  but  he  may  have  heard 
all  that  was  said:  whether  he  did  was  for  the  jury  to 

decide. 

^  IV.     Evidence  was  received  that  purchases  were  made 

of^others  and  the  lease  of  a  farm  procured  on  precisely  the 

same  representations  as  made  to  Bro^vn  &  Son.    That  it  was 

admissible  appears  from  State  v.  Brady,  100  Iowa, 

10  191.     Doubtless,  as  contended  by  appellant,  the  evi- 
dence of  a  similar   transaction    must  tend   to   show 
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guilt  of  a  like  offense,  and  probably  be  sufficient,  in  connec- 
tion with  other  evidence,  when  unexplained,  to  warrant  a 
jury  in  so  finding.  This  was  the  holding  in  State  v,  Saunr 
ders,  68  Iowa,  370  and  State  v.  Prins,  113  Iowa,  72.  But 
it  does  not  follow  that,  as  a  preliminary  matter,  the  court 
is  to  pass  upon  the  sufficiency  of  such  evidence.  When 
offered,  it  may  be  admissible  as  tending  to  establish  the  fact, 
but,  when  all  in,  some  of  the  essential  elements  of  the  crime 
may  be  lacking.  In  such  event,  the  defendant's  remedy  is  by 
motion  to  strike  the  evidence,  or  the  request  k>i  an  instruction 
that  it  be  disregarded.  No  such  motion  was  made,  but  the 
court,  on  its  own  motiouj  instructed  that  like  transactions 
should  not  be  considered  as  bearing  on  intent  imless  foimd 
to  be  crimes. 

V.  One  accused  of  a  criminal  offense  is  permitted  to 
prove  his  character  and  general  reputation  in  the  community 
of  his  residence  with  respect  to  the  trait  involved.     Staie  v. 

Sterrett,  68  Iowa,  76;. State  v.  Donovan,  61  Iowa, 
11         278;  State  v.  House,  108  Iowa,  68.     But  this  does 

not  allow  him  to  go  into  details.  The  questions  to 
which  objections  were  sustained  were  defective  in  this  re- 
spect To  illustrate:  One  Hubbard  was  asked:  "Do  you 
know  what  his  habits  or  general  make-up  or  character  was 
there  as  to  paying  his  obligations ?"  Also:  "Up  to  the  time 
of  his  moving  away,  did  you  know  of  his  defrauding,  or  at- 
tempting to  defraud,  any  one  in  the  purchase  of  property  ?" 
It  is  his  general  character  which  may  be  shown,  and  not 
what  he  did  in  particular  instances.  Besides,  a  man's  make- 
up with  respect  to  the  payment  of  his  debts  may  be  peculiar, 
and  yet  he  not  be  guilty  of  dishonesty.  The  judgment  of  im- 
prisonment for  two  years  is  not  excessive,  and  is  affirmed. 
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H.  E.  BusER^  Appellant,  v.  City  of  Cedar  Eapids. 

Raising  Grade  a  Second  Time:  dasiagbs.  The  grade  of  a  street 
was  raised  a  part  of  the  height  fixed  by  the  ordinance  'and  a 
settlement  made  for  damages  to  plaintiffs  abutting  property. 

1  Ten  years  later  the  street  was  filled  in  to  the  height  fixed  by 
the  ordinance.  No  proceedings  were  taken  under  Code  1873, 
section  469,  to  have  appraisers  appointed  after  the  passage  of 
the  ordinance  to  fix  the  damages.  Held,  that  plaintifC  was 
entitled  to  recover  damages  for  the  second  raise  of  the  grade. 

8qme,  Where  a  street  was  raised  a  part  of  the  height  fixed  by 
ordinance,  and  damages  therefor  allowed,  and  ten  years  there- 
after raised  to  the  full  height  fixed  in  an  action  for  damages 
for  the  second  change,  a  defense  that  the  payment  of  damages 

3  after  the  first  change  was  in  full  of  all  injury  is  not  tenable, 
in  the  absence  of  a  showing  that  the  property  owner  sued  for 
all  damages,  and  defendant  took  issue  only  as  to  the  amount 
claimed. 

LiMPTATiON  OP  ACTIONS.  Where  the  grade  of  a  street  having  been 
raised  under  an  ordinance,  an  action  for  damages  therefor  is 

4  brought,  the  fact  that  dirt  was  hauled  in  to  fill  low  places 
before  such  general  change  of  grade  is  not  a  foundation'  on 
which  to  set  up. limitations  as  a  defense. 

Appeal:     Objection  helow.     A  point  made  for  the  first  time  on 

2  appeal  will  not  be  considered. 

Appeal  from  Linn  District  Court, — Hon.  W.  G.  Thomp.son^ 

Judge. 

Friday,  Ox^tober  4,  1901. 

Action  to  recover  damages  for  injury  caused  to  real 
estate  by  a  change  of  grade  in  the  streets  upon  which  said 
property  abuts.  The  case  was  taken  from  the  jury  on  de- 
'fendant's  motion,  and  a  judgment  rendered  in  its  favor  for 
costs.     Plaintiff  appeals. — Reversed. 

ClarJc  &  Clark  for  appellant. 

John  N,  Hughes  and  Jamison  &  Smyth  for  appellee. 
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Wateeman^  J. — The  controlling  facts  are  not  in  dis- 
pute. Plaintiff's  premises  are  at  the  intersection  of  Fourth 
avenue  and  Sixth  street  They  were  improved  by  a  former 
owner  in  part  by  the  erection  of  a  dwelling  thereon  about 
the  year  1870.  These  improvements  were  made  with 
1  reference  to  a  then  existing  grade.     In  September, 

1886,  an  ordinance  was  adopted  by  defendant  city, 
raising  the  grade  of  said  streets  some  3  feet.  In  pursuance 
of  said  ordinance  filling  was  done,  and  the  surface  of  both 
streets  raised  from  1  to  1^  feet  A  settlement  was  then  made 
by  the  city  for  damages  to  this  property ;  it  paying  the 
amount  of  $750  to  the  then  owner,  a  grantor  of  plaintiff.  In 
the  year  1896  the  city  did  further  filling  in  both  of  tliese 
streets,  raising  their  surfaces  from  18  inches  to  2  feet,  and 
thus  bringing  the  levels  to  the  grade  fixed  by  the  ordinance 
mentioned.  It  is  for  this  last  work  the  damages  are  claimed 
in  this  action. 

Appellee's  position  is  that  damages  •  for  a  change  of 
grade  are  indivisible,  that  they  must  all  be  recovered  for  in 
one  action,  and  that,  when  a  claim  was  made  and  damages 
paid  for  injury  done  under  the  ordinance  of  1886,  such  set- 
tlement co.vered  all  claims  resulting  from  a  completion  of 
the  work  therein  provided  for.  It  is  doubtless  true  that  for 
a  single  change  in  the  surface  Of  a  street  the  damages  are 
indivisible.  So,  too,  if,  after  the  passage  of  this  ordinance, 
the  city  had  proceeded  under  section  469,  Code  1873,  to  have 
appraisers  appointed  and  damages  to  the  property  assessed, 
the  property  owner  would  at  once  have  had  a  right  of  action 
for  all  injury  that  might  be  occasioned  by  bringing  the 
streets  to  the  level  fixed  by  the  ordinance.  Conklin  v.  City 
of  Keokuk,  73  Iowa,  343.  But  in  that  case  it  will  be  noticed 
the  action  was  not  begun  by  the  property  owner.  The  city 
proceeded  under  the  statute  mentioned,  and  the  case  came 
into  court  through  an  appeal  from  the  award  of  damages  by 
the  appraisers.  There  is  a  manifest  distinction  between  the 
cases  where  the  property  owner  sues  before  he  is  injured, 
and  where  the  city  determines  in  advance  that  it  will  carry 
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out  the  work  outlined  in  the  ordinance  and  asks  to  have  the 
prospective  damages  appraised.  In  the  case  at  bar  the  sur- 
face of  the  streets  was  first  raised  to  only  about  one-half  the 
height  prescribed  by  the  ordinance,  and  that  level  was  main- 
tained for  a  period  of  10  years.  No  appraisers  were  ap- 
pointed, and  no  damages  assessed,  so  as  to  fix  the  determi- 
nation of  the  city  council,  as  expressed  in  the  last  cited  case, 
"that  it  would  make  the  physical  change  necessary  to  con- 
form it  [the  street]  to  the  grade."  This  court  has  held  that 
the  mere  adoption  of  an  ordinance  changing  a  grade  gives 
no  right  of  action  to  a  property  owner.  Hempstead  v.  City 
of  Des  Moines,  63  Iowa,  36;  Siritesky  v.  City  of  Cedar 
Eapidsj  98  Iowa,  373 ;  Ressegieu  v.  City  of  Sioux  City,  94 
Iowa,  543.  The  reason  for  this  rule  is  that  the  passage  of 
the  ordinance  causes  no  injury,  and  the  city  may  never  at- 
tempt to  carry  it  out  by  actually  changing  the  level  of  the 
street.  It  seems  to  us  that  the  right  of  action  in  cases  like 
this  must  be  based,  not  on  the  threat  or  menace  contained  in 
the  ordinance,  but  upon  the  work  done  and  the  actual  injury 
occasioned  thereby.  If  no  right  to  damages  exists  because  of 
the  paper  change  of  grade,  then  none  exists  on  any  other  ac- 
count than  for  an  injury  done  by  work  performed.  If  the 
municipality,  acting  under  an  ordinance,  does  work  in  rais- 
ing the  surface  of  a  street,  and  brings  it  to  a  level,  much 
within  the  limits  prescribed,  and  then  ceases  operations,  as 
was  done  here,  for  such  a  length  of  time  as  to  make  it  appear 
the  work  was  completed,  a  right  of  action  exists  for  the  in- 
jury occasioned  by  what  was  done,  but  for  nothing  more. 
Our  position  finds  further  support  in  the  cases  of  Noyes  v. 
Town  of  Mason  City,  53  Iowa,  418;  Phillips  v.  City  of 
Council  Bluffs,  63  Iowa,  576.  This  is  not  a  case  of  splitting 
the  damages  claimed  for  a  single  injury,  but  rather  of  a  sec- 
ond claim  made  for  a  new  and  additional  injury.  It  may  be 
said  that  under  the  doctrine  announced,  if  the  city  were 
slow  in  carrying  out  the  plan  prescribed  in  the  ordinance, 
working  only  at  intervals,  it  might  be  subjected  to  several 
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actions  for  the  same  continuous  piece  of  work.  This  may 
be  so,  where  the  periods  of  rest  are  of  sufficient  length  to 
reasonably  indicate  that  no  more  work  is  to  be  done;  but 
the  total  damage  awarded  could  not  exceed  compensation  for 
the  injury  occasioned.  Besides,  this  is  a  hardship  easily 
avoided  by  the  municipality.  If  the  law  is  complied  with, 
and  damages  appraised  as  provided  by  statute,  there  would 
be  no  chance  for  a  recovery  in  installments. 

II.     It  is  asserted  by  defendant  that  appellant's  prop- 
erty was  not  originally  improved  with  reference  to  a 

2  then  existing  grade.  This  is  a  new  point,  first  made 
in  this  court,  and  for  this  reason  will  not  be  further 

noticed. 

III. ,    It  is  further  urged  in  defense  that  the  payment  to 

plaintiff's  grantor  was  in  full  of  all  injury  to  his  property 

under  the  ordinance.     Had  it  been  shown  that  the  owner 

sued  for  all  damages  accruing  to  his  property  from 

3  a  full  compliance  with  the  ordinance,  and  that  de- 
fendant took  issue    only    on    the    amount   claimed, 

doubtless  a  recovery  by  the  owner  would  bar  another  action; 
but  that  condition  of  affairs  is  not  only  not  pleaded  here,  but 
there  is  no  evidence  tending  to  sustain  it. 

IV.     The  statute  of  limitations  is  set  up  and  relied 
upon  by  defendant.     The  facts  upon  which  this  plea  is  sup- 
posed to  rest  are  to  be  found  in   the    testimony   of 

4  plaintiff.    He  says:    "After  1889  the  city  kept  haul- 
ing in  dirt  to  fill  the  low  places  (in  the  streets).  This 

action  was  begun  in  September,  1898.  The  suit  is  not 
brought  because  of  the  filling  of  low  places  in  the  street, 
which  might  well  be  done  without  changing  the  grade. 
Plaintiff  testifies  that  the  grade  was  raised  by  general  filling 
in  the  year  1896.  In  this  he  is  not  contradicted.  It  is  for 
this  change  of  grade,  and  not  for  filling  holes  in  the  street, 
that  the  present  action  is  brought  We  discover  no  founda- 
tion in  the  facts  for  this  plea. 

For  the  reasons  given,  we  think  the  case  should  have 
gone  to  the  jury.  The  judgment  of  the  district  court  is 
therefore  reversed. 
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Charles  W.  Clayton  v.  Anna  Sieveetsen  et  al..  Appel- 
lants. 

Appeal:  shatters  affectiitg  one  not  befobe  the  supreme  coubt. 
Plaintiff  sold  land  to  S.,  who  executed  a  purchase  money  mort- 
gage. Thereafter  the  land  waa  conveyed  to  D.,  and  a  claim  against 
plaintiff  for  alleged  shortage  in  acreage  was  assigned  to  D., 
D.  filed  a  cross  claim  for  ^1,700  for  shortage  in  the  acreage, 
and  asked  that  the  notes  and  mortgage  to  that  extent  be  can- 
celed. Judgment  for  the  full  amount  was  entered  against  S., 
the  relief  denied  D.,  who  appealed.  Held,  that,  if  relief  be 
granted  D.,  and  the  lien  on  the  land  reduced  to  that  extent, 
the  judgment  against  S.  would  remain  unsatisfied,  and  S, 
would  be  affected  by  the  appeal,  and  no  notice  thereof  having 
been  served  on  S.,  it  would  be  dismissed. 

Appeal  from  Pocahontas  District  Court — Hon.  F.  H.  Hel- 

SELL,  Judge. 

Saturday^  October  5,' 1901. 

The  plaintiflP  sold  certain  land  to  Anna  Sievertsen,  who 
as  a  part  of  the  purchase  price,  executed  to  him  the  notes 
and  mortgage  sued  on.  Afterwards  the  Sievertsens  con- 
veyed the  land  to  Dennis,  and  also  assigned  to  him  any  claim 
they  had  of  damage  because  of  an  alleged  shortage  in  the 
acreage  when  sold  to  them  by  plaintiff.  In  an  answer  and 
cross  petition  Dennis  averred  plaintiff  received  payment  for 
31  acres  more  than  he  deeded  to  the  Sievertsens,  and  prayed 
that  it  be  treated  as  an  offset  on  the  notes  as  of  iheir  dates. 
The  Sievertsens  charged  that  the  assignment  was  procured 
by  Dennis  through  fraud,  and  without  consideration,  and 
asked  for  its  cancellation.  They  made  no  defense  against 
the  claims  of  plaintiff.  Judgment  was  entered  against  the 
Sievertsens  as  prayed,  and  a  decree  of  foreclosure  against  the 
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land.  They  were  denied  relief  as  against  Dennis,  and  the 
cross  petition  of  the  latter  was  dismissed.  He  appeals.  Dis- 
missed. 

OUchrist  &  Wipple  for  appellant 

E.  A.  Morling  for  appellee. 

Ladd^  J. — Jurisdictional  facts,  such  as  service  of  notice 
of  appeal,  must  appear  in  the  abstracts.  Phillips  v,  Follet, 
69  Iowa,  39 ;  Baer  v.  Insurance  Co.,  86  Iowa,  752 ;  Bowman 
V.  Day,  86  Iowa,  746;  Talbort  v.  Noble,  75  Iowa,  167.  Their 
existence  cannot  be  denied  in  argument  Anglo-Am.  Agency 
V.  Bicsh,  84  Iowa,  272.  Nor  can  their  omission  be  so  sup- 
plied. "A  part  of  several  co-parties"  in  appealing  "must 
serve  notice  of  the  appeal  upon  those  not  joining  therein^" 
Section  4111,  Code.  This  notice  takes  the  place  of  the  sum- 
mons awarded  on  motion  of  the  plaintiff  in  error  at  common 
law  that  other  co-parties  join  in  the  appeal,  and  the  sever- 
ance granted  on  refusal  permitting  him  to  prosecute  the  ap- 
peal alone.  Yet  co-parties  not  united  in  interest  with  appel- 
lant, those  whose  interests  might  not  be  affected  by  the  adju- 
dication of  the  appellate  tribunal,  were  not  necessary  par- 
ties. See  2  Enc.  PI.  &  Prac.  185  et  seq.  Our  statute  has 
therefore  been  construed  to  have  no  reference  to  co-parties 
not  interested  in  the  question  to  be  decided.  Moore  v.  Held, 
73  Iowa,  538 ;  Payne  v.  Raubineh,  82  Iowa,  589 ;  Souhup  v. 
Investment  Co.,  84  Iowa,  448;  Wright  v.  Mahaffey,  76 
Iowa,  96.  Very  evidently,  as  remarked  in  the  last  case,  ser- 
vice of  notice  on  such  co-parties  cannot  be  regarded  as  juris- 
dictional. But,  when  the  co-party  may  be  prejudicially  af- 
fected by  a  modification  or  reversal  of  the  order,  judgment, 
or  decree  appealed  from,  then  such  service  on  him  is  essential 
to  the  consideration  of  any  point  so  involving  his  interests ; 
and  without  it  the  appeal  will  not  be  entertained.  Hunt  v. 
Hawley,  70  Iowa,  183-;  Day  v.  Insurance  Co.,  77  Iowa,  343 ; 
Fisher  v.  Chaffee,  96  Iowa,  15.    And  service  of  notice  of  ap- 
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peal  on  co-parties  whose  interests  may  be  affected  is  juris- 
dictional with  respect  to  all  questions  involving  such  inter- 
ests. Estis  V.  Trabue,  128  U.  S.  225,  (9  Sup.Ct  Kep.  58, 
32  L.  Ed.  437) ;  Hamilton  v.  Blair,  23  Or.  64,  (31  Pac. 
Eep.  197) ;  Hunderlock  v.  Investment  Co.,  88  Ind.  139 ;  In 
re  Castle  Dome  Mining  &  Smelting  Co,,  79  Gal.  246  (21  Pac. 
Kep.  746.)  As  said  in  Elliot,  Appeal  Practice:  "It  certainly 
is  jurisdictional  whenever  the  nature  of  the  case  is  such  as  to 
render  it  necessary  to  have  all  the  parties  before  the  court 
in  order  to  fully  determine  their  rights."  Section  144.  It 
follows  that,  unless  it  appear  from  the  abstracts,  that  service 
of  notice  of  appeal  was  had  on  all  co-parties  whose  interests 
may  be  prejudicially  affected  by  a  modification  of  the  decree 
the  appeal  must  be  dismissed.  See  Conrad  v.  Packing  Co., 
34  Or.  337,  (49  Pac  Kep.  659,  57  Pac.  Kep.  1021). 

II.  The  record  fails  to  show  the  service  of  the  notice  of 
appeal  on  Anna  or  Hendrick  Sievertsen,  and  the  test  to  be 
applied  is,  can  this  court  modify  the  decree  as  to  Dennis 
without  in  any  way  prejudicing  or  affecting  the  rights  of 
these  defendants  ?  Judgment  was  entered  against  them  only 
for  the  entire  amount  claimed.  The  co-defendant  Dennis 
was  interested  solely  as  their  grantee  of  the  land  on  which 
the  mortgage  was  foreclosed  and  assignee  of  their  claim  for 
damages  for  the  alleged  shortage  in  the  acreage  sold  to  them 
by  plaintiff.  In  his  answer  and  cross  petition  Dennis  asked 
to  be  allowed  $1,700,  and  "to  that  amount  and  extent  the 
notes  secured  by  said  mortgage  be  canceled  by  credit  thereon 
as  of  the  date  of  said  notes,  and  that  judgment  be  entered 
against  plaintiff  accordingly."  He  was  denied  this  relief 
in  the  decree.  This  only  he  seeks  on  appeal.  If  granted,  the 
reduction  could  not  be  applied  on  the  judgment  against  the 
Sievertsens,  as  they  have  not  appealed,  and  as  against  them 
the  judgment  must  stand.  Jenness  v.  Amber,  62  X.  H.  569 ; 
Alexander  v.  Bufjington,  66  Iowa,  360 ;  Devoe  v.  Hall,  60 
Iowa,  749 ;  Charlton  v.  Sloan,  76  Iowa,  288 ;  Butler  v.  Bark- 
ley,  67  Iowa,  491.  But  the  decree  directs  that  the  land  be 
first  sold,  the  proceeds  be  applied  in  liquidation  of  the  judg- 
VoL.  115  Ia— 44 
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ment,  and  that  general  execution  issue  for  the  balance  only. 
If,  then,  the  amount  of  the  lien  be  reduced  by  the  value  of 
alleged  shortage — the  only  relief  which  can  be  claimed  by 
Deniiis, — to  that  extent  the  judgment  will  necessarily  re- 
main unsatisfied,  and  an  absolute  liability  of  the  Sievertsens. 
The  record  indicates  that  in  all  probability  the  land  will 
sell  for  enough  to  satisfy  the  judgment  debt  Manifestly, 
then,  to  adjudge  that  part  thereof  shall  not  be  satisfied  from 
a  sale  of  the  land  would  to  that  extent  affect  the  interests  of 
the  Sievertsens.  Any  modification  would  fix  their  liability 
and  relieve  the  property  of  Dennis  in  precisely  the  same 
amount  As  their  interests  would  be  prejudicially  affected, 
the  appeal  must  be  dismissed. 


Robert  Weloh^  Appellant,  v.  Williai^:  H.  Browning  and 
Maby  E.  Browning^  Appellees. 

Action  for  Land  Shortage:  damages.  Where  defendant  purchased 
60  acres  of  land  at  ^125  per  acre  from  plaintiff  and  in  an  action 
to  recover  possession  of  a  part  of  the  land  described  in  the 
5  deed  the  defendant  counterclaimed  for  a  shortage  in  acreage, 
an  instruction,  on  finding  for  defendant,  to  allow  him  the 
value  of  the  shortage  at  the  rate  per  acre  that  the  whole  60 
acres  would  be  worth  had  there  been  no  shortage,  is  not  pre- 
judicial to  plaintiff,  defendant  being  entitled  to  recover  at  the 
contract  price. 

Waters:  what  is  "high  water  mark."  Ordinary  high  water 
mark  of  a  river  is  a  line  which  is  shown  by  the  character  and 

1  condition  of  the  soil  and  vegetation  to  be  the  limit  to  which 
high  water  ordinarily  reaches,  such  vegetation  not  including 

3  those  trees  which  grow  and  flourish  best  in  the  immediate 
vicinity  of  running  streams  and  which  can  withstand  the 
effect  of  water  encompassing  the  lower  part  of  their  trunks 
without  injury  and  for  a  longer  period  than  other  kinds  of 
trees. 

Meandeb  lines:  Boundaries.  In  an  action  to  recover  possession 
of  a  tract  of  land  abutting  on  a  river,  which  defendant  alleged 
was  contained   in  a  deed  describing  the  land  by  metes  and 
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1  bounds,  It  was  not  error  to  instruct  that  the  meander  line  was 
not  one  of  boundary,  but  was  made  for  the  determination  of 
the  quantity  of  land  in  the  tract,  and  that  such  lines  are  not 

4  always  conclusive  of  the  quantities  of  the  land  in  the  tract,  since 
changefi  occur  in  the  interval  following  the  establishment  of 
the  line,  whereby  the  area  may  be  increased  by  alluvial  ac- 
cretions or  diminished  by  washouts. 

New  Trial:     Newly  discovered  evidence.    Where  newly  discovered 
6    evidence  was  irrelevant  to  the  issues  a  motion  for  a  new  trial 
for  such  discovery  was  properly  overruled. 

Appeal:     bbvbew  of  conflict  in  testimony.     Where  the  evidence 

2  was  conflicting  and  supported  the  verdict,  it  will  not  be  dis- 
turbed on  appeal. 

Appeal  from  Muscatine  District  Court. — Hon.  W.  F.  Bban- 

NAN^  Judge. 

Satueday^  Octobee  5,  1901. 

Action  of  right  to  recover  possession  of  real  estate.  De- 
fendants denied  plaintiff's  title,  and  also  pleaded  a  coun- 
terclaim for  deficiency  in  a  tract  of  land  purchased  of  plain- 
tiff. •  Trial  to  a  jury.  Verdict  and  judgment  for  defendants, 
and  plaintiff  appeals. — Affirmed. 

Jayne  &  Hoffman  for  appellant 

Carshaddan  &  Burh  for  appellees. 

Dbemer,  J. — ^Plaintiff  sold  to  defendants  a  tract  of 
land  abutting  on  the  Mississippi  river  at  the  agreed  price  of 
$125  per  acre.     The  description  was  by  metes  and  bounds, 
and  the  south  line  was  meandered.     This  is  added  to 
1  the  description:     "Said  tract  last  described  contain- 

ing 64  15-100  acres,  the  intention  being  to  convey 
the  west  60  acres  thereof.''  This  action  is  to  recover  the 
east  184  feet  of  the  tract.  Defendants  plead  that  they  are 
the  owners  of  the  tract  in  virtue  of  the  conveyance  to  them ; 
that  they  purchased  60  acres  of  land  at  so  much  per  acre ; 
that,  instead  of  there  being  60  acres  in  the  tract,  there  were 
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but  57.95  acres,  and  tbey  ask  judgment  for  tlie  deficiency. 
As  the  land  lies  along  the  Mississippi  river,  the  sole  questiob 
in  the  case  is,  where  is  the  southern  boundary  of  the  tract 
sold  to  the  defendants  ?  Defendants  contend  that  the  bound- 
aries as  given  in  the  deed  included  about  six  acres  of  land 
lying  in  the  bed  of  the  river  between  high  and  low  water 
mark.  The  case  turns  almost  entirely  on  this  one  point, 
where,  in  the  tract  conveyed,  was  high-water  mark  ?  The  jury 
found  in  accord  with  defendants'  contention,  and  returned  a 
verdict  for  them  on  their  counterclaim.  The  case  was  tried 
as  at  law,  and  comes  to  us  on  assignments  of  error,  and  to 
such  of  them  as  are  argued  we  will  now  turn  our  attention. 
The  Chicago,  Rock  Island  &  Pacific  Railroad  track  runs 
through  the  tract,  and  near,  if  not  at,  high-water  mark  on 
the  south  side.  The  jury  found  in  answer  to  a  special  inter- 
rogatory that  but  1^  acres  of  land  south  of  the  railway  right 
of  way  were  above  high-water  mark.  This  is  made  the 
ground  of  special  complaint,  for,  according  to  tjie  surveys 
made  by  plaintiff's  witnesses,  there  are  from  7  to  9 

2  acre's  in  this  tract.    There  is  a  decided  conflict  in  the 
evidence  regarding  high-water  mark,  and  the  verdict 

has  such  support  that  we  should  not  interfere  for  lack  of 

evidence.     The  principal  instructions  relating  to  high-water 

mark  read  as  follows:     "(6).     The  question  as  to 

3  what  in  law  constitutes  ordinary  high-water  mark  is 
the  leading  question  in  this  case.  It  therefore  be- 
comes necessary  to  define  what  the  law  regards  as  ordinary 
high-water  mark.  It  does  not  mean  the  height  reached  by 
unusual  floods,  for  these  usually  soon  disappear.  Neither 
does  it  mean  the  line  ordinarily  reached  by  the  great  annual 
rises  of  the  river,  which  cover  in  places  lands  that  are  valu- 
able for  agricultural  purposes,  since  the  waters  brought  by 
these  annual  rises  do  not  usually  remain  permanently,  or 
or  for  any  great  length  of  time,  and  crops  may  be  raised  on 
the  soil  as  the  water  subsides.  Nor  yet  does  it  mean  meadow 
land  adjacent  to  the  river,  which,  when  the  water  leaves  it,  is 
adapted  to  and  can  be  used  for  grazing  or  pasturing  purposes 
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(7)  The  line,  then,  which  fixes  the  high-water  mark  is  that 
which  separates  what  properly  belongs  to  the  river  bed  from 
that  which  belongs  to  the  riparian  owner — that  is,  the  owner 
of  adjoining  land, — and  is  not  the  line  reached  by  unusual 
floods,  but  that  which  is  shown  by  the. character  and  condi- 
tion of  the  soil  and  vegetation  to  be  the  limit  to  which  high 
water  ordinarily  reaches.  Soil  which  is  submerged  so  long 
or  so  frequently,  in  ordinary  seasons^  that  vegetation  will 
not  grow  upon  it,  may  be  regarded  as  part  of  the  bed  of  the 
river  which  overflows  it,  and  consequently  soil  to  the  use  of 
which  the  public  have  the  same  right  that  they  have  to 
waters  of  the  river. '^  "(12)  Trees  may  be  included  under 
the  general  head  of  vegetation,  but  trees  which  grow  and 
flourish  best  in  the  immediate  vicinity  of  running  streams 
that  are  subject  to  overflow,  and  which  shoot  up  in  places  as 
the  water  recedes,  and  which  can  withstand  the  effect  of 
water  encompassing  the  lower  part  of  their  trunks  without 
injury,  and  for  a  longer  period  than  other  kinds  of  trees,, 
should  not  necessarily  be  classed  as  the  kind  of  vegetation 
to  which  the  law  refers  as  marking  the  limit  of  ordinary 
high  water  in  cases  of  the  character  such  as  the  one  on  trial, 
unless  the  soil  on  which  they  grow  is  adapted  to  and  can  be 
used  for  agricultural  purposes,  or  so  far  removed  from  the 
effect  of  ordinary  high  water  as  to  become  permanent  TTou 
are  to  say  from  the  evidence  before  you  whether  or  not  the 
trees  mentioned  and  located  in  the  testimony  as  growing 
upon  the  particular  portion  of  the  land,  the  character  of 
which  is,  in  this  action,  the  subject  of  dispute,  are  or  are  not 
growing  on  soil  upon  which  crops  may  be  raised  or  grass 
grown  suitable  for  meadow  or  pasturage,  or  are  so  unaffected 
by  high  water  as  to  become  permanent.  It  is  for  you  to  say, 
under  the  evidence  before  you,  whether' the  soil  upon  which 
these  trees  grow,  and  their  location  in  respect  to  the  river, 
can  be  used  for  agricultural  purposes,  such  as  the  cultivation 
of  crops  or  as  meadow  or  not.  So  much  of  it  as  you  may  find 
susceptible  of  cultivation  and  the  growing  of  crops  would  b^ 
above  ordinary  high-water  mark,  and  not  part  of  the  river 
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bed,  as  would  also  be  groups  of  trees  which  have  stood  for 
many  years  unaffected  by  high  water,  and  are  permanently 
fixed  in  the  ground/'  These  are  complained  of,  and  it  is 
insisted  that  the  court  erred  in  not  giving  those  asked  by 
plaintiff  relating  to  the  same  subject  While  the  twelfth  is 
somewhat  involved,  yet  we  think  its  meaning  is  clear,  and 
that  the  jury  could  not  have  been  misled  thereby.  The  samtf 
thought  applies  to  the  sixth.  Each  seems  to  have  support 
in  the  authorities.  Bennett  v.  Manufacturing  Co.,  103  Iowa, 
211  and  cases  cited;  Houghton  v.  Railroad  Co.,  47  Iowa, 
374.  The  eighth  is  as  follows:  "(8)  Something  was  said 
in  the  testimony  about  the  meander  line  of  the  tract  in 
question.     The  meander  line  is  not  a  line  of  bound- 

4  ary,  and  should  not  be  so  considered  by  you,  but  is 
made  for  the  purpose  of  ascertaining  the  quantity  of 

land  in  the  tract  But  such  meander  lines  are  not  always 
conclusive  of  the  quantities  of  land  in  the  tract.  In  the 
long  interval  of  time  following  the  establishment  of  the 
meander  line  changes  may  occur  by  which  the  area  of  the 
tract  may  be  either  increased  or  diminished.  It  may  be  in- 
creased by  earthy  deposits  made  to  the  tract,  which  become 
incorporated  with  the  soil  of  the  tract.  Such  earthy  dopos- 
its  are  usually  called  ^alluvial  accretions,'  and  become  the 
property  of  the  riparian  proprietor.  On  the  other  hand,  the 
soil  of  the  riparian  owner  may  be  diminished  by  washouts, 
as  they  are  called,  caused  by  the  current  of  high  waters.  In 
addition  to  this,  there  may  be  error  in  the  statement  of  the 
quantity  of  land  at  the  time  the  meander  line  was  originally 
drawn."  This  is  also  complained  of.  It  is  correct,  as  far 
as  it  goes,  and  contains  nothing  prejudicial  to  plaintiff.  A 
request  from  plaintiff  no  doubt  prompted  the  court  to  give 
it,  and,  although  not  in  the  same  language  as  the  request,  it 
embodies  the  same  thought.     The  court  further  in- 

5  structed  that,  if  the  jury  found  defendants  entitled  to 
recover,  it  should  deduct  the  value  of  the  improve- 
ments, and  allow  them  the  value  of  the  shortage  at  the  rate 
per  acre  that  the  whole  60  acres  would  be  worth  had  there 
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been  no  shortage.  If  there  was  any  error  in  this  instruction, 
it  was  prejudicial  to  defendants.  The  parties  fixed  the  value 
per  acre  i»  their  contract,  and,  if  there  was  a  shortage,  de- 
fendants were  entitled  to  recover  therefor  at  the  contract 
price.  Russell  v.  Keeran,  8  Leigh,  14.  The  answers  to  the 
special  interrogatories  are  not  without  support  as  claimed, 
and,  even  if  some  of  the  instructions  complained  of  be  faulty 
they  were  without  prejudice  because  of  these  special  find- 
ings. Some  of  the  rulings  on  evidence  are  complained  of. 
What  we  have  said  answers  most  of  the  complaints.  The 
others  are  not  of  sufficient  importance  to  demand  separate 

consideration.  One  ground  of  the  motion  for  a  new 
6  trial  was  newly-discovered  evidence.     PlaintijBF  did 

not  show  such  diligence  in  obtaining  this  evidence  as 
he  should.  Moreover,  some  of  the  evidence  was  entirely 
irrelevant  to  the  issues.  We  have  gone  over  the  record  with 
care,  and  discover  no  prejudicial  error. — Affirmed. 


Union  Buildino  and  Saving  Association^  William  M.      }^  ^j 
WrLooxEN^  Receiver  v.  John  Soderquist,  et  al.j  John 
A.  Reed,  Appellant. 

Attorney  and  Client:  summabt  pboceedings  for  money  withheld. 
Under  Code,  sections  3826-3830,  providing  the  judgments  may 
be  obtained  on  motion  brought  on  for  hearing  by  notice  and 

1  without  pleadings  by  clients  against  attorneys  for  the  recovery 
of  money  collected  by  them,  the  court  may,  on  motion,  re- 
quire an  attorney  to  pay  over  to  his  client  money  collected. 

2  though  the  attorney  did  not  act  in  bad  faith  in  withholding 
the  money. 

Lien  adjustable  in.  Where  an  attorney  withholds  money  col- 
lected for  his  client,  claiming  the  right  to  do  so  because  of  fees 

3  due  him  for  services  in  that  and  other  proceedings  for  his 
client,  the  court,  on  a  motion  to  require  the  attorney  to  pay 
over  such  money,  may  adjust  any  set-oft  the  attorney  may 
have,  and  for  which  he  may  have  a  Hen  on  such  money. 
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Finding  of  court  is  verdict.  Where,  on  a  motion  to  compel  an 
attorney  to  pay  over  money  collected,  the  court  heard  the  at- 

4  torney's  claim  of  set-off,  and  allowed  a  portion  thereof,  the 
finding  as  to  the  amount  he  is  entitled  to  has  the  same  weight 
as  a  verdict. 

Security  by  client  not  required.  Under  Code,  section  331,  provid- 
ing that  when  an  attorney  claims  a  lien  on  money  collected  for 
his  client  he  is  not  liable  to  penalties  for  withholding  such 

5  money  until  the  client  proffers  security  for  pajrment  of  the 
amount  of  the  attorney's  claim  when  it  is  legally  ascertained, 
such  security  is  not  required  before  proceeding  by  motion  to 
compel  the  attorney  to  pay  over  such  money. 

Venue.    Where  an  attorney  collected  a  judgment  for  his  client,  a 

6  motion  to  compel  him  to  pay  over  the  money  is  properly  heard 
in  the  county  in  which  the  judgment  was  recovered. 

Form  of  evidence.  Where  a  motion  is  made  for  a  judgment  re- 
quiring an  attorney  to  pay  over  money  collected  for  his  client, 

7  the  evidence  on  the  hearing  must  be  such  as  is  admissible  in 
civil  actions;  hence  ex  parte  affidavits  are  inadmissible. 

Same.     Where  the   court,   pending  a  trial,   refused  a   motion  to 

8  strike  certain  affidavits  from  the  files,  it  was  not  thereby  pre- 
cluded from  afterwards  refusing  to  receive  such  affidavits  in 
evidence  when  offered. 

Evidence — Harritless  error.  Where,  on  a  motion  to  compel  an  attor- 
ney to  pay  over  money  collected  for  his  client,  a  con)oration, 
evidence  is  improperly  admitted  that  a  receiver  of  such  cor- 

9  poration  was  appointed,  and  that  the  attorney  failed  to  prove 
his  claim  of  set-off  before  such  receiver,  the  judgment  should 
not  be  reversed  where  it  appears  that  the  court  disregarded 
such  evidence  and  allowed  a  portion  of  such  claim. 

Claim  need  not  be  presented  to'  receiver  of  client.  Where  an  at- 
torney has  a  lien  on  money  collected  for  his  client,  a  corpora- 
tion, for  services  rendered  in  that  and  other  proceedings,  his 
9  right  to  set  off  such  claim  on  a  motion  to  compel  him  to  pay 
over  such  money  is  not  lost  by  his  failure  to  present  his  claim 
to  a  receiver  of  such  corporation. 

Appeal  from  Boone  District  Court. — Hon.  J.  R.  Whitaker, 

Judge. 

Saturday^  October  5,  1901. 

Plintiff^  in  1894,  recovered  judgment  in  the  district 
court  of  Boone  county  in  a  foreclosure  proceeding  against 
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Soderquist,  in  which  Eeed  was  attorney  for  plaintiff.  In 
1899  plaintiff,  by  its  receiver,  filed  a  motion  in  said  cause, 
asking  judgment  against  said  Heed  for  $563.58,  the  amount 
of  the  judgment  against  Soderquist,  claiming  that  said 
amount  had  been  paid  to  and  received  by  said  Heed  as  attor- 
ney for  the  association,  and  that  he  had  neglected  and  re- 
fused to  pay^aid  sum  over  to  the  plaintiff,  although  it  had 
been  demanded  of  him.  Reed  claimed,  in  response  to  this 
application,  that  the  association  was  indebted  to  him  for 
fees  and  charges  as  attorney  to  an  amount  exceeding  the 
amount  of  money  received.  On  trial  to  the  court  plaintiff's 
motion  was  sustained,  and  judgment  rendered  against  Eeed 
for  $369.48,  from  which  Reed  appeals. — Affirmed. 

Dyer  &  Stevens  and  Reed  &  Reed  for  appellant 

Jordan  &  Goodylcoontz  and  Bowen  &  Brockett  for  ap- 
pellee. 

McClain,  J. — ^At  common  law  the  courts  entertain 
summary  proceedings  by  a  client  against  his  attorney  to  com- 
pel payment  of  money  received  by  the  attorney  for  his  cli- 
ent. Such  proceedings  are  based  on  the  principle  that  the 
court  has  power  '^over  its  own  officers  to  prevent  them  from,  or 
punish  them  for,  committing  acts  of  dishonesty  or  impropri- 
ety calculated  to  bring  contempt  upon  the  administration 
of  justice."  Schell  v.  City  of  New  York,  128  INT.  Y."  67, 
(27  K  E.  Rep.  957) ;  In  re  Paschal,  10  Wall  483,  (19  L. 
Ed.  992).  ^^The  ground  of  the  jurisdiction  thus  exercised  is 

the  alleged  misconduct  of  the  officer.  If  an  attorney 
1  have  collected  money  for  his  client,  it  is  prima  facie 

his  duty,  after  having  deducted  his  own  costs  and 
disbursements,  to  pay  it  over  to  such  client;  and  his  refusal 
to  do  this  without  some  good  excuse  is  gross  misconduct  and 
dishonesty  on  his  part,  calculated  to  bring  discredit  on  the 
court  and  on  the  administration  of  justice.  It  is  this  mis- 
conduct on  which  the  court  seizes  as  a  ground  for  jurisdic- 
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tion  to  compel  him  to  pay  the  money  in  conformitj  with  his 
professional  duty."  In  re  Paschal,  supra.  The  statutory 
provisions  to  the  same  effect  (Code,  sections  3826-3830)  are 

assiuned  to  be  declaratory  of  the  common  low.    In  re  H 

87  N.  Y.  521.  Some  courts  have  expressed  the  view  that,  if 
no  dishonesty  on  the  part  of  the  attorney  appears,  the  sum- 
mary proceeding  should  be  dismissed,  and  the  client  left  to 
his  action  at  law.  In  re  Paschal,  supra;  In  re  Rule  on  Ken- 
nedy, 120  Pa.  St.  497,  (14  Atl.  Eep.  397,  6  Am.  St  Kep. 
724)  ;  Balshaugh  v.  Frazer,  19  Pa.  95 ;  Strong  v.  Mundy, 
52  K  J.  Eq.  833,  (31  Atl.  Rep.  611).  But  the  statute  does 
not  limit  the  remedy  to  cases  of  bad  faith,  and  evi- 

2  dently  contemplates  such  a  proceeding  whenever  the 
claim  by  the  client  against  the  attorney  is  for  money 

received  in  his  professional  capacity.  Bank  v.  Todd,  52  N. 
T.  489.  The  fact  that  there  is  a  controversy  as  to  whether 
the  relation  ^f  client  and  attorney  existed  when  the  money 
was  received  does  not  deprive  the  court  of  jurisdiction  in 
the  summary  proceeding.  State  v.  Morgan,  80  Iowa,  413. 
There  is  nothing  unreasonable  or  unjust  in  compelling  the 
attorney,  as  an  officer  of  the  court,  to  answer  smnmarily  as 
to  money  collected  for  his  client  "The  law  is  not  guilty  of 
the  absurdity  of  holding  that,  after  a  client  has  spent  years 
in  collecting  through  his  attorney  a  lawful  demand,  he  shall 
be  put  to  spending  as  many  more  to  collect  it  from  his  attor- 
ney, and,  if  that  attorney  shall  not  pay,  then  try  the  same 
track  again.''  Bank  v.  Todd,  supra;  Bums  v.  Allen,  15  R 
I.  32,  (23  Atl.  Eep.  35,  2  Am.  St  Rep.  844).  The  fact  that 
the  client  has  a  legal  remedy  for  the  recovery  of  the  money 
does  not  affect  the  right  of  the  court  to  see  that  its  own  offi- 
cer does  not  act  contrary  to  his  duty.  In  re  Grey  [1892]  2 
Q.  B.  440.     In  the  summary  proceeding  the  court 

3  has'  the  power  to  adjust  any  set-off  which  the  attor- 
ney may  have  on  account  of  fees  or  other  charges  due 

to  him  in  connection  with  the  proceeding  in  which  he  re- 
ceived the  money  in  question,  or  as  the  result  of  any  other 
services  for  which  he  has  a  lien  on  money  of  his  client  com- 
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ing  into  his  hands.  Bums  v.  Allen,  15  K.  I.  32,  (23  Atl. 
Eep.  35,  2  Am.  St  Rep.  844)  ;  In  re  Knapp,  85  N.  Y.  286 ; 
Croft  V.  Hicks,  26  Tex.  383 ;  Dunn  v.  Vannerson,  7  How. 
(Miss.)  579;  Lombard  v.  Whiting,  1  Walk.  (Miss.)  229; 
Butchers'  Union  Slaughter-House  Co,  v.  Crescent  City 
Slaughter-House  Co.,  41  La.  Ann.  355  (6  South.  Eep. 
508) ;  Jones  v.  Miller,  31  Tenn.  151.  And  see, 
as  to  general  right  of  attorney  to  set  off  fees  in 
action  for  money  received.  Pierce  v.  Underwood, 
103  Mich.  62,  (61  N.  W.  Rep.  344);  Patrick  ^. 
Hazen,  10  Vt  183 ;  Foster  v.  Jackson,  8  Baxt  433.  Counsel 
assume  that  appellant  was  not  given  the  full  benefit  of  his 
claims  for  fees  and  expenses;  but  the  lower  court  went  into 
the  whole  matter,  and  allowed  some  amount,  as  is  evi- 

4  dent  from  the  fact  that  judgment  was  for  less  than 
the  amount  of  money  that  Reed  received.  The  finding 

of  the  court  as  to  the  amount  is  entitled  to  the  same  presump- 
tion that  prevails  as  to  the  verdict  of  a  jury.  The  case  is 
triable  here  on  errors  assigned,  and  not  de  novo.  We  find 
no  insufficiency  of  evidence  such  as  would  justify  us  in  in- 
terfering with  the  finding  of  the  court 

A  summary  proceeding  is  not  affected  in  any  way  by 

statutory  provisions  for  the  release  of  the  attorney's  lien. 

An  attorney  cannot  be  subjected  to  criminal  proceed- 

5  ings  for  refusing  to  pay  over  money  on  which  he 
claims  a  lien  until  the  person  demanding  the  money 

proffers  security  for  the  payment  of  the  amount  of  the  attor- 
ney's claim  when  it  is  legally  ascertained  (Code,  section 
331)  ;  but  there  is  no  suggestion  that  security  is  required  be- 
fore proceeding  summarily  for  the  money.  Cross  v,  Ackley, 
40  Iowa,  493.  And  see  Armitage  v.  Sullivan,  69  Iowa,  426. 
Appellant  complains  of  the  refusal  of  the  lower  court 
to  grant  a  change  of  venue  to  Linn  county,  the  county  of 
Reed's  residence;  but  we  think  that  the  court  did  not  err 
in  refusing  such  change.     The  summary  proceeding 

6  is  properly  in  the  county  having  jurisdiction  of  the 
action  in  connection  with  which  the  attorney  was  act- 
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ing  when  he  received  the  money.  Ex  parte  Ketchum,  4  Hill^ 
564;  Thomas  v.  Roberts,  5  Dana,  189.  The  judgment  orig- 
inally was  obtained  by  Keed  as  attorney  in  Boone  county 
district  court,  and  the  amount  was  paid  to  him  because  he 
was  the  attorney  of  record  in  the  case.  The  statutory  pro- 
visions as  to  change  of  place  of  trial  relate  to  civil  actions. 
Code,  section  3505.  This  special  proceeding  is  not  a  civil 
action.  Code,  section  3425.  No  doubt  there  may  be  cases 
where  a  special  proceeding  of  this  character  can  be  instituted 
for  breach  of  duty  by  the  attorney  not  connected  with  any 
proceeding  in  court,  and  in  that  event  it  should  be  instituted 
no  doubt  in  the  county  of  his  residence.  But  this  proceeding 
was  properly  instituted  in  the  Boone  county  court,  and  tliere 
is  no  provision  for  change  of  venue. 

Error  is  assigned  on  the  refusal  of  the  court  to  receive 
in  evidence  certain  affidavits  offered  by  appellant  in  resist- 
ance to  plaintiff's  motion  asking  relief  by  this  sum- 

7  mary  proceeding.       Appellant's    contention     is  that 
testimony  to  sustain  or  resist  a  motion  may  be  in  the 

form  of  affidavits.  Code,  section  3833.  Where  the  proceed- 
ing is  one  in  which  a  judgment  is  sought,  and  involving  a 
final  determination  of  issues,  the  evidence  must  be  such  as 
is  admissible  in  civil  actions.  Wagner  v.  Tice,  36  Iowa,  599. 
Although  this  form  of  special  proceeding  may  be  instituted 
by  motion,  the  result  sought  is  an  adjudication.  Hawk  v. 
Evans,  76  Iowa,  593.  This  case,  like  that  of  Democrat  Pvb. 
Co,  V.  Lewis,  90  Iowa,  304,  presents  "an  issue  of  fact  pend- 
ing for  trial  in  a  judicial  proceeding,"  and  the  holding  in 
that  case  that  affidavits  were  not  receivable  is  applicable 
here.  The  fact  that  the  court  at  a  prior  stage  of  the 

8  case  refused,  on  motion  of  plaintiff,  to  strike  these 
affidavits  from  the  files,  would  not  preclude  it  from 

making  a  proper  ruling  on  the  question  when  they  were 
offered  in  evidence. 

Error  was  also  assigned  on  rulings  of  the  court  in  the 
introduction  of  testimony,  whereby  plaintiff,  over  objection, 
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was  pennitted  tx>  show  that  the  claim  of  appellant  for  com- 
pensation had  not  been  presented  in  the  proceedings 
9  under  which  a  receiver  was  appointed  for  plaintiff 

in  the  Polk  county  district  court,  and  that  by  adju- 
cation  in  that  court  all  claims  not  filed  within  the  time  fixed 
for  filing  claims  had  become  barred.  We  agree  with  appel- 
lant that  he  might  set  off  his  claim  for  fees  and  expenses  in 
this  summary  proceeding  to  recover  money  received  by  him 
as  attorney,  and  on  which  he  had  a  general  lien,  although  his 
claim  had  not  been  filed  and  allowed  in  the  receivership 
proceedings  in  Polk  county.  But,  notwithstanding  the 
refusal  of  the  court  to  exclude  this  evidence,  it  did  hear 
evidence  as  to  appellant^s  claims,  and  did  allow  them  to  some 
extent ;  for  on  no  other  theory  could  judgment  have  been  ren- 
dered against  appellant  for  less  than  the  amount  of  the 
money  received.  It  is  plain,  therefore,  that  the  trial  court 
gave  appellant  credit  for  so  much  of  his  account  against 
plaintiff  as  it  found  him  entitled  to,  and  its  ruling  in  the 
admission  of  this  evidence  was  error  without  prejudice. 
— Affirmed. 


Samuei.  Brant  v.  Josiah  Brant  and  Amanda  Brant,  Ap- 
pellants. 

Fraudulent  Conveyancy.  becoveby  of  property  by  grantor:  Intent. 
Where  a  conveyance  of  property  was  made  to  place  it  beyond 
the  reach  of  any  Judgment  which  might  be  obtained  against 
the  grantor  for  supposed  illicit  relations  with  a  woman,  and 
the  evidence  showed  that  there  was  nothing  in  the  woman's 
claim,  the  purpose  of  the  conveyance  will  not  bar  a  recovery 
in  a  suit  to  set  aside  the  deed. 

Appeal  from  Johnson  District  Court. — Hon.  M.  J.  Wade, 

Judge. 

Monday,  October  7,  1901. 


Digitized  by 


Google 


702  Brant  v.  Brant.  [115  Iowa 

lAcTiON  to  set  aside  a  deed  alleged  to  have  been  procured 
through  the  fraudulent  representations  of  the  grantee. 
Judgment  for  the  plaintiff,  and  defendants  appeal. — Af- 
firmed. 

Bemley  &  Ney  for  appellants. 

L.  A.  Foster  and  0.  A.  Byington  for  appellee. 

Sherwin,  J. — The  plaintiff  is  the  father  of  the  defend- 
ant, Josiah  Brant,  and  at  the  time  of  the  conveyance  of  the 
land  in  question  to  him  was  about  70  years  old.  It  fairly 
appears  tiiat  the  deed  to  the  defendant  Josiah  Brant  covered 
all  of  the  plaintiff's  real  property,  and  it  conclusively 
appears  that  the  conveyance  was  entirely  without  considera- 
tion ;  that  it  was  not  in  fact,  and  cannot  in  any  view  of  the 
case  be  considered,  an  advancement  to  the  son ;  and  that  the 
sole  and  only  purpose  for  which  it  was  made  was  to  place 
the  property  beyond  the  reach  of  any  judgment  which  might 
be  obtained  against  the  plaintiff  for  supposed  illicit  relations 
with  his  hired  girl.  The  evidence  before  us  touchrng  the  ques- 
tion of  such  illicit  relations,  and  touching  the  question  of  his 
liability  therefor,  satisfies  us  that  there  is  nothing  in  the  claim 
and  that  under  the  rule  announced  in  KervicJc  v.  Mitchell, 
68  Iowa,  273,  the  purpose  of  his  conveyance  cannot  stand 
in  the  way  of  his  recovery  in  this  action.  The  question  we 
have  to  deal  with  is  therefore  one  of  fact  only,  and  is  whether 
the  son,  the  defendant  herein,  induced  the  conveyance  by 
false  and  fraudulent  representations  to  the  plaintiff.  The 
testimony  of  the  father  and  son  ^n  this  important  subject 
cannot  well  be  harmonized,  and,  were  there  no  facts  and  cir- 
cumstances shown  bearing  upon  the  question,  we  would  be 
compelled  to  hold  that  the  plaintiff  had  not  sustained  his 
position.  In  almost  every  important  particular,  except  as 
to  the  time  of  the  alleged  conversation  inducing  the  convey- 
ance and  as  to  its  extent  and  nature,  the  defendant's  testi- 
mony, either  given  by  himself  or  by  his  witnesses,  tends  to 
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corroborate  the  plaintiff,  or  places  the  matter  beyond  contro- 
versy. The  defendant,  according  to  his  own  testimony,  had 
talked  with  the  father  of  the  girl  about  her  supposed  rela- 
tions with  the  plaintiff,  and  had  told  the  plaintiff  of  this 
conversation,  and  had  told  him  that  the  father  of  the  girl  was 
going  to  find  out  what  he  could  do  about  a  claim  which  his 
daughter  had  against  him.  This,  in  connection  with  the 
other  circumstances  appearing  in  the  record,  leads  us  to  the 
conclusion  that  the  plaintiff's  version  of  the  transactions  and 
conversations  preceding  the  making  of  the  deed  are  substan- 
tially correct,  and  that  he  was  induced  to  make  it  by  the 
false  representations  of  the  defendant  as  to  what  the  father 
of  the  girl  threatened.  The  relation  of  father  and  son  ^s 
such  that  the  utmost  good  faith  is  required  in  all  their  deal: 
ings,  and,  where  it  appears  that  a 'son  has  taken  even  slight 
advantage  of  the  confidence  placed  in  him  by  an  aged  father, 
the  court  should  not  sustain  the  transaction  to  the  serious 
detriment  of  the  father.  While  the  purpose  of  the  plaintiff 
in  making  the  conveyance  is  not  to  be  commended  as  highly 
moral,  no  legal  objection  is  made  thereto;  and,  as  between 
the  plaintff  and  the  defendant,  the  equities  are  all  with  the 
plaintiff.     The  judgment  is  affirmed. 


W.  D.  Bird  v.  Effie  Phillips,  Appellant. 

Land  Sale  Commlssionf:      Production  of  competent  buyer.    Where    J}|j5^ 
an  agent  employed  to  sell  land  procures  a  proposed  purchaser    ^  ^ 

6  able  and  willing  to  pay  the  price  fixed  by  the  principal  the 
agent  is  entitled  to  his  commission,  though  the  principal  re- 
fuses to  make  the  conveyance. 

Oral  offer  ly  buyer  sufficient.     Where  an  agent  employed  to  sell 
land  procures  a  proposed  purchaser  able  to  buy,  and  who  offers 

7  orally  to  buy  at  the  price  set  by  the  owner,  such  offer  Is  suffi- 
cient under  the  Iowa  statutes,  which  permit  sales  of  real  estate 
by  oral  contract 
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Evidence.    Where  there  is  evidence  that  the  defendant's  husband 
8    was  authorized  to  act  as  her  agent,  his  letters,  written  while 
80  acting  are  admissible  in  a  suit  in  which  she  denies  his 
agency. 

Agency:  juby  question.  Defendant's  husband  by  her  admitted 
authority  employed  plaintifT  to  trade  her  land  in  Kansas  for 
land  in  Iowa,  the  Iowa  land  to  be  conveyed  as  her  husband 

1  should  direct.  Plaintiff  negotiated  the  trade,  and  the  Iowa 
land  was,  by  her  husband's  directions  conveyed  to  her.  Plain- 
was  in  terms  authorized  to  sell  the  land,  by  a  writing  to  which 

2  her  husband  signed  her  name  and  his  own,  for  a  commission 
of  one-half  of  the  amount  sold  for  in  excess  of  the  sum  named. 
All  correspondence  by  plaintiff  relating  to  all  the  transactions 

3  was  with  defendant's  husband.  Held,  that  the  jury  were  justi- 
fied in  finding  that  the  husband  was  authorized  by  defendant 
to  employ  plaintiff  to  sell  the  land. 

Revocation.  Where  plaintiff  was  employed  to  negotiate  a  trade  of 
lands  for  defendant  and  afterwards  employed  to  sell  the  lanas 
received  by  her  in  such  trade,  the  services  rendered  by  him 
6  in  making  such  trade  being,  in  part,  the  consideration  for  the 
second  employment,  such  emplojrment  was  coupled  with  an 
interest,  and  could  not  be  revoked  at  the  mere  pleasure  of 
defendant. 

Appeal:     tbial  below:     Issues  not  presented.    Where  an  issue  is 

4  not  raised  in  or  called  to  the  attention  of  the  trial  court,  it 
will  not  be  considered  in  the  supreme  court. 

Appeal  from  Woodbury  District  Court, — Hox.  F.  K.  Gay- 

NOR^  Judge. 

Monday^  Octobeb  7,  1901. 

The  petition  is  in  three  counts.  In  the  first  a  claim  i& 
made  for  a  commission  of  $650  for  the  sale  of  certain  real 
estate  in  Woodbury  county.  In  the  second  count  an  addi- 
tional claim  is  made  for  $104.50  for  renting  and  attending 
to  said  land,  and  furnishing  wire  for  use  thereon.  The  third 
count  we  need  not  set  out  The  cause  of  action  therein  stated 
was  withdrawn  by  the  court  from  the  jury,  and  no  appeal 
was  taken  from  such  action.  The  answer  sets  up,  in  sub- 
stance, that  the  real  estate  in  question  was  owned  by  de- 
fendant; that  the  contract  under  which  plaintiff  claims    to 
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have  sold  the  same,  and  upon  which  he  sues,  was  executed 
by  her  husband,  without  her  authority.  A  counterclaim  is 
also  interposed;  but,  as  it  was  taken  from  the  jury  by  the 
trial  court  and  no  exception  founded  on  the  ruling,  we  need 
give  it  no  further  attention.  There  was  a  trial  to  jury,  ver- 
dict and  judgment  for  plaintiff,  and  defendant  appeals. — 
Affirmed. 

E.  P.  Farr  and  John  P.  Organ  for  appellant. 

William  Milchrist  for  appellee. 

Waterman^  J. — ^Defendant,  Effid  Phillips,  was  the 
owner  of  a  tract  of  land  in  Woodson  county,  Kan.,  the  title 
thereto  standing  in  her  name.  At  the  same  time  one  Wilcox 
o%vned  land  in  Woodbury  county  in  this  state.  These  lands 
were  exchanged,  defendant  taking  title  to  the  Woodbury 
county  land  in  her  name.  It  is  for  the  sale  of  this  last- 
named  tract,  or  for  procuring  a  purchaser  therefor,  that 
plaintiff  seeks  to  recover  commission.  The  business  on  de- 
fendant's part  was  conducted  by  her  husband,  who 
1  entered  into  the  written  contract  upon  which  plaintiff 

founds  his  claim,  both  in  his  wife's  name  and  his 
own.  Defendant  denies  her  husband's  authority  to  make  the 
contract  or  to  sign  her  name  thereto.  As  the  evidence  relied 
upon  by  plaintiff  to  show  the  husband's  agency  is  circum- 
stantial, it  is  necessary  to  go  back  to  the  inception  of  the 
business  relations  between  the  parties.    . 

There  is  evidence  tending  to  show  the  following  facts: 
At  the  instance  of  R.  M.  Phillips,  defendant's  husband, 
plaintiff  undertook  to  find  a  purchaser  for  defendant's  land. 
He  procured  Wilcox,  who  was  willing  on  certain  terms  to 
exchange  his  farm  in  Woodbury  county  for  the  Kansas  land. 
A  written  contract  of  exchange  was  prepared ;  R.  M.  Phil- 
lips appearing  and  acting  for  his  wife,  who  was  not  present 
In  executing  this  contract,  R.  M.  Phillips  signed  his  wife's 
name  thereto.  In  this  contract  it  was  provided  that  Wilcox 
Vol.  115  Ia— 45 
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should  deed  his  land  to  E.  M.  Phillips  or  to  "such  parties 
as  he  may  direct."  This  contract  was  carried  out  by  convey- 
ances being  executed ;  the  Woodbury  county  land  being 
deeded  to  defendant.  Thereafter  the  following  contract  waa 
entered  into  with  plaintiff:  "Sloan,  Iowa,  Oct  20,  1897. 
for  value  received  we  hereby  agree  to  pay  W.  D.  Bird  one- 
half  of  the  amount  above  $5,200  that  the  following  described 
real  estate  brings  when  sold:  Lots  number  one,  two,  three, 
and  four,  in  section  twenty,  and  the  northwest  quarter  of  the 
southwest  quarter  of  section  twenty-one,  and  all  accretions 
/and  land  lying  west  between  the  above  described  land  and 
the  Missouri  river,  all  in  township  eighty-six,  range  forty- 
seven,  in  Woodbury  county,  Iowa, — ^the  intention  being  that 
when  said  land  is  sold  the  first  $1,500  shall  first  be  applied 
on  the  $1,500  mortgage  now  on  said  land,  and  the  balance, 
$3,700  to  be  paid  to  us,  and  all  amounts  above  this  the  land 
is  sold  for  shall  be  divided  equally  between  the  said  Bird  and 
ourselves.  And  we  hereby  appoint  W.  D.  Bird  our  agent  to 
sell  said  land  at  the  best  price  he  may  be  able  to  get  for  it 
above  $5,200.  [Signed]  Effie  Phillips,  E.  M.  Phillips.'^ 
It  is  conceded  that  E.  M.  Phillips  signed  his  wife^s  name  to 
this  instrument,  and  she  now  testifies  that  he  did  this  with- 
out authority  and  unknown  to  her. 

Plaintiff's  claim  is  that  the  husband  had  full  control 
of  this  real  estate,  with  authority  to  deal  with  it  as  his  own, 
and  therefore  his  wife  is  bound  by  the  agreement  made.    It 

will  be  noticed  that  the  contract  of  exchange  with 
2  Wilcox,  which  defendant  admits  she  authorized  her 

husband  to  execute  on  her  part,  provided  that  the 
deed  of  the  land  to  be  taken  was  to  be  made  to  her  husband 
if  he  desired,  and,  if  not,  to  such  person  as  he  might  desig- 
nate. Certainly  this  discloses  an  extensive  and  general  au- 
thority in  the  husband  to  dispose  of  this  land  as  he  saw  fit. 
Plaintiff  had,  at  the  time  this  exchange  was  effected,  ren- 
dered services  for  which  he  was  entitled  to  compensation 
from  defendant ;  for  presumably  she  knew  of  them,  and  she 
accepted  the  benefit  thereof.     Both  defendant  and  her  hus- 
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band  agree  that  it  was  expected  tlie  Kansas  real  estate  should 
bring  $3,700  clear  in  the  exchange  with  Wilcox.  After 
obtaining  title  to  the  Woodbtry  county  land,  R.  M.  Phillips, 
as  the  evidence  tends  to  show,  thought  he  saw  more  than  this 
in  the  land,  and  so  entered  into  the  contract  with  plaintiff. 
It  will  be  noticed  that  $3,700  clear  is  stipulated  for  abso- 
lutely in  this  contract.  Under  the  husband's  direction  plain- 
tiff toook  charge  of  the  Woodbury  county  land,  and  rented 
and  attended  to  it.  No  communication  was  ever  had  with 
the  wife  on  the  subject,  but  she  now  tacitly  concedes  her  lia- 
Inlity  to  him  on  this  account.  There  is  nothing  in  the  rec- 
ord tc;  show  that  the  wife  ever  had  anything  to  do  about  the 
sale  or  management  of  this  land  personally;  but,  so  far  as 
appears,  she  always  acted  through  her  husband.  In  due  time 
plaintiff  procured  a  purchaser  for  the  land  at  the  price  of 
$6,500,  and  notified  R  M.  Phillips  of  the  fact.  The  offer 
was  refused,  because  plaintiff  declined  to  accept  the  sum  of 
$500  in  full  for  his  commission.  This  refusal  came  from 
R.  M.  Phillips,  who  now  testifies  that  he  never  had  author- 
ity to  agree  to  pay  any  commission  whatever. 

As  further  showing  E.  M.  Phillips'  general  and  almost 
absolute  control  over  this  land,  there  is  evidence  going  to 
show  that  after  the  present  action  was  begun  he  came  to 
Iowa  from  his  Kansas  home  to  dispose  of  the  land  to  a 
certain  party,  bringing  with  him  a  deed  executed  by  his 
wife  and  himself,  which  was  in  blank  both  as  to  the  name 
of  the  grantee  and  the  amount  of  the  consideration.  Negoti- 
ations with  the  person  he  came  to  see  having  come  to  naught, 
he  sold  to  another  person,  inserting  his  name  as  grantee 
and  fixing  the  consideration  at  $5,000,  subject  to  the  mort^ 
gage  of  $1,500.    No  one  of  these  facts  would  be  sufficient  to 

establish  the  husband's  agency  in  the  making  of  the 
3  contract    with    plaintiff;     but,     taken    together,    it 

seems  to  us  they  were  sufficient  to  warrant  the  jury 
in  finding  that  he  had  a  general  right  of  control  of  this  land, 
which  was  sufficient  to  authorize  his  act  in  that  regard.  All 
the  correspondence  in  relation  to  this  transaction  had  by 
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plaintiff  and  it  was  considerable,  was  with  defendant's  hus- 
band. Some  time  after  the  execution  of  the  contract  sued 
upon,  R.  M.  Phillips  wrote  plai5itiff  that  he  was  not  to  sell 
the  land  without  first  submitting  the  matter  for  approval 
to  the  writer.  Defendant  now  adopts  this  letter,  and  claims 
it  as  a  revocation  of  plaintiff's  agency.  If  she  can  adopt 
this  letter,  we  do  not  see  why  she  may  not  be  held  bound 
by  other  letters  in  which  plaintiff's  contract  is  recognized 
and  admitted. 

II.  The  claim  of  revocation  does  not  seem  to  have  been 
raised  in  the  trial  court    The  letters  upon  which  it  is 
founded  were  introduced  by  plaintiff.    Nowhere  in  the  rec- 
ord do  we  find  that  the  attention  of  the  trial  court 

4  was  called  to  any  such  issue.    Under  well-known  rules, 
this  court  refuses  to  pass  upon  questions  not  raised 

below.     Futhermore,  it  may  well  be  said  that  according  to 
plaintiff's  evidence  he  had  earned  a  right  to  some  compensa- 
tion by  his  services  in  procuring  the  exchange  of  lands  with 
Wilcox.     As  a  part  consideration  for  that,  the  con- 

5  tract  in  suit  was  entered  into.    Upon  this  theory  the 
agency  would  be  coupled  with  an  interest,  and  there- 
fore not  revocable  at  the  principal's  pleasure.     Smith  v. 
Railroad  Co.,  30  Iowa,  244;  Evans,  Principal  &  Agent,  95. 

III.  Another  defense  is  that  plaintiff  did  not  make  a 
sale  of  the  land,  but  only  proffered  an  intended  purchaser; 
and  this  was  not  sufficient  to  entitle  him  to  commission,  un- 
der his  contract.    We  do  not  so  construe  the  writing. 

6  While  it  speaks  of  plaintiff  selling  the  land,  it  is  mani- 
fest what  is  meant  is  that  he  shall  procure  a  pur- 
chaser able  and  willing  to  take  at  the  price  named.  This 
is  the  interpretation  given  it  by  the  parties,  for,  when  suck 
a  purchaser  was  offered,  the  only  objection  made  on  plain- 
tiff's part  to  carrying  out  the  agreement  was  that  the  com- 
mission asked  was  exessive  in  amount.  As  to  plaintiff's 
rights  under  the  contract,  see:  Furst  v.  Tweed,  93  Iowa, 
300 ;  Holmes  v.  Redhead,  104  Iowa,  403 ;  O'Reilly  v,  Keim, 
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54  K  J.,  Err.  &  App.  418  (34  Atl.  Eep.  1073)  ;  HaUey  v. 
Monteiro,  92  Va.  581  (24  S.  E.  Eep.  259). 

Another  objection  in  this  connection  is  that  plaintiff  did 

not  have  a  binding  agreement  with  the  would-be  purchaser.  A 

verbal  agreement  on  the  part  of  the  buyer  that  he  would 

effect  the  purchase   is  sufficient     Ford  v,   Easley, 

7  88  Iowa,  604;  O'Connor  v.  Semple,  57  Wis.  243  (15 
K  W.  Eep.  136) ;  Kelly  v.  Phelps,  57  Wis.  425, 

(15  N".  W.  Eep.  385).  The  authorities  cited  by  appellant 
to  sustain  his  position  on.  this  question  are  not  in  point, 
under  statutes  like  ours,  which  permit  sales  of  real  estate 
by  oral  contract 

IV.    The  letters  of  the  husband,  containing  admissions 

of  his  agency,  are  said  to  be  incompetent  to  establish  the 

fact.     But  we  find  there  was  other  evidence  of  the  agency ; 

and  under  the  instructions  of  the  court  it  was  upon 

8  this  other  evidence  alone  that  the  jury  was  author- 
ized to  predicate  their  finding  on  this  point     The 

agency  having  been  so  established  these  letters  were  clearly 
admissible    Drake  v.  Railway  Co,,  70  Iowa,  59. 

What  we  have  said  covers  the  controlling  points  in  the 
case.  Some  minor  matters  are  discussed,  but  they  are  not 
of  a  serious  character,  and  we  think  it  sufficient  to  say  that 
no  prejudicial  error  is  shown. — Affirmed. 


J.  C.  LoNGUEViLLE  et  ah,  V.  Herman  May^  Defendant,  Con-     Jjf  ^| 
RAD  May,  Intervener,  Appellants. 

Jurisdiction:        service   of   summons    on   non-resident   of   state: 
Fraud,    The  fact  that  a  resident  of  Wisconsin  was  in  Illinois, 

1  to  testify  in  another  action,  when  a  summons  in  a  personal 
action  against  him  was  served,  does  not  affect  the  jurisdiction 
of  the  Illinois  court  if  his  presence  was  not  procured  by  fraud. 

Defective  service.     Though  the  summons  was  not  read  to  defend- 
ant, nor  a  copy  thereof  given  to  him  by  the  officer,  the  service 

2  is  merely  defective,  and  a  judgment  in  the  action  is  not  sub- 
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Ject  to  collateral  attack,  if  it  does  not  afELrmatlyely  appear  that 
defendant  did  not  understand  what  was  intended,  or  was  ignor- 
ant of  the  fact  that  the  action  was  pending. 

Foreign  judgment:  Based  on  garnishment.  A  contention  that  a 
Judgment  cannot  be  rendered  against  a  garnishee  on  ezecatloii 
outside  the  state  of  his  residence,  unless  at  a  place  where  the 
contract  with  the  principal  debtor  was  to  be  performed  or  un- 
less he  has  property  in  his  possession  belonging  to  such  debtor, 

5  is  without  merit  where  the  action  is  on  the  Judgment  of 
garnishment,  and  there  is  no  allegation  or  proof  on  the  part  of 
the  garnishee  that  the  Judgment  against  him  was  not  rendered 
on  a  contract  to  be  performed  in  the  state  where  the  Judg- 
ment was  rendered,  or  that  he  had  no  property  of  the  principal 
debtor  in  his  possession  when  garnished. 

Defenses  to  foreign  judgment.    Want  of  indebtedness  is  not  one. 
1    The  only  defenses  are  fraud,  want  of  Jurisriction,  and  satis- 

6  faction. 

Court  and  Jury:  amount  due  on  foreign  judgment.    In  a  suit  on  a 
4    foreign  Judgment,  the  fact  that  the  Jury  was  not  allowed  to 
asses  the  amount  of  plaintiff's  recovery  is  not  error. 

Pleading:    denial  of  amendment.     The. denial  of  the  right  to  file 
3    an  amendment  making  an  allegation  more  clear  is  not  preju- 
dicial where  the  court  proceeded  on  the  theory  that  that  issue 
was  presented  by  the  original  pleading, 

Appeal  from  Dubuque  District  Court. — Hon.  Fred  O'Don- 
NELL,  Judge. 


Tuesday,  October  8,  1901. 

Plaintiffs  obtained  a  personal  judgment  in  Jo 
Daviess  county,  111.,  against  Conrad  May,  a  resident  of 
Grant  county.  Wis.  Herman  May,  a  resident  of  Dubuque,  in 
this  state,  was  gamisbed  on  execution,  as  a  supposed  debtor 
of  the  judgment  defendant,  by  process  issued  out  of  the  court 
where  such  judgment  was  rendered,  and  which  was  served 
on  said  garnishee  in  Jo  Daviess  county,  aforesaid.  Judgment 
was  duly  rendered  in  the  latter  named  county  against  the 
garnishee,  and  the  present  action  is  founded  upon  said  judg- 
ment. After  this  action  was  begun,  Conrad  May  intervened, 
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claiming,  on  various  grounds,  which  will  be  later  noticed, 
that  the  judgment  so  rendered  against  him  was  invalid  and 
of  no  effect.  The  trial  was  to  a  jury,  but  at  the  close  of  the 
testimony,  the  court  on  the  request  of  plaintiffs,  instructed 
the  jury  to  find  in  their  favor  for  the  amount  claimed.  Such 
a  verdict  was  returned,  and  from  the  judgment  rendered 
thereon  defendants  appeal. — Affirmed, 

Lyon  &  Lyon  for  appellants. 

J.  C.  Longueville  and  J,  J.  McCarthy  for  appellees. 

Waterman,  J. — The  showing  in  the  record  is  suffi- 
cient to  sustain  the  jurisdiction  of  this  court  on  appeal. 

II.  There  were  several  motions  and  a  lengthy  demur- 
rer filed  by  plaintiffs,  attacking  the  pleadings  of  defendant 
and  intervener.  It  would  but  tend  to  confuse  were  we  to 
set  these  out.  It  is  enough  to  say  that  they  were  sustained 
in  part,  and  a  number  of  amendments  filed  in  behalf  of  the 
Mays.  Testimony  was  then  taken,  much  of  which,  offered 
in  behalf  of  the  latter  was  ruled  out  on  objection.  As  a 
result  of  the  various  rulings,  the  matters  which  we  now  set 
out  are  submitted  for  our  decision. 

It  was  sought  by  intervener  to  show  that  he  was  not 
indebted  to  plaintiffs.  The  defenses  to  a  foreign  judgment 
are  fraud  in  obtaining  it,  want  of  jurisdiction  in  the  trial 
court  satisfaction  and  discharge,  or  its  bar  by  limi- 
1  *  tation.  Eorer,  Inter-State  Law,  102  et  seq.  Where 
the  trial  court  has  jurisdiction,  such  a  judgment  in 
an  action  thereon  in  a  sister  state  is  conclusive  as  to  the 
merits  of  the  controversy.  McElmoyle  v.  C alien,  13  Pet. 
312  (10  L.  Ed.  177)  ;  Christmas  v.  Russell  5  Wall.  302 
(18  L.  Ed.  475)  ;  Bissell  v,  Briggs,  9  Mass.  462  (6  Am. 
Dec.  88)  ;  Packer  v,  Thompson,  25  Neb.  688  (41  X.  W. 
Hep.  650).  But  it  is  said  that  Conrad  May  was  in  Jo 
Daviess  county.  111.,  for  the  purpose  of  giving  testimony  in 
another  action,  when  the  summons  was  served  upon  him 
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which  affords  foundation  for  this  judgment.  It  is  thought 
that  the  Illinois  court  had  no  jurisdiction  because  of  these 
facts.  It  is  no  defense  that  the  judgment  debtor  was  a  non- 
resident, if  personal  service  was  made  upon  him  within  the 
state.  Eorer,  Inter-State  Law,  104.  The  distinction  be- 
tween this  case  and  that  of  Dunlap  v.  Cody,  31  Iowa,  260, 
is  that  in  the  latter  case  fraud  was  practiced  to  bring  the 
defendant  within  the  jurisdiction,  in  order  to  serve  the  sum- 
mons upon  him.  In  the  case  at  bar,  while  it  is  allied 
the  action  in  Jo  Daviess  county  was  brought  for  the  purpose 
of  defrauding  plaintiff's  there  is  no  allegation  that  defend- 
ant's presence  in  that  county  when  the  summons  was  served 
was  procured  by  fraud,  nor  is  there  any  evidence  tending 
to  so  show. 

III.  The  trial  court  construed  the  pleading  of  inter- 
vener as  raising  the  question  whether  any  simmions  was 
served  upon  defendant  in  the  action  in  which  the  judgment 
sued  upon  was  rendered.  Evidence  was  introduced  on  this 
question  by  both  sides.  It  was  in  serious  conflict^  and  but 
for  the  facts  we  are  about  to  state  would  have  pre- 
2  sented  an  issue  for  the  jury.    On  the  part  of  defend- 

ant it  was  shown  that  the  summons  was  not  read  to 
him,  nor  was  he  given  a  copy  by  the  officer  who  acted  in  the 
matter.  It  does  not  affirmatively  appear,  however,  that 
defendant  did  not  understand  what  was  intended,  or  was 
ignorant  of  the  fact  that  the  action  was  pending.  This 
was  a  case  of  defective  or  insufficient  service,  and  it  cannot 
be  taken  advantage  of  collaterally.  Bonsall  v.  Iseit,  14  Iowa, 
309;  Boher  v.  Chapline,  12  Iowa,  204;  Schneitman  v.  No- 
ble, 75  Iowa,  120.  In  the  first  of  these  cases  it  is  said:  "There 
is  a  clear  distinction  between  a  service  insufficient  only  in 
the  manner  of  making  it,  and  a  case  where  no  service  at  all 
is  made,  or  attempted  to  be  made.  In  the  latter  case  there 
is  no  question  of  jurisdiction  to  decide,  and  if  a  judgment 
is  rendered  under  such  circumstances  against  a  party,  it 
would  be  a  nullity.  In  the  former  case  there  is  a  question 
of  jurisdiction  raised,  which  the  court  must,  ex  necessitate. 


Digitized  by 


Google 


Oct.  1901]  LoNGUEviLLE  V.  May.  713 

decide.  If  it  does  so  erroneously  against  the  defendant,  and 
renders  a  judgment  for  the  plaintiff,  such  judgment  would 
be  voidable,  nevertheless  just  as  binding  on  the  parties  as  fuiy 
other  judgment  or  decree  until  reversed  and  corrected  on 
appeal."  There  is  no  question  but  an  attempt  at  service 
was  made  by  the  oflScer  in  this  case.  The  ground  of  com- 
plaint is  that  the  forms  of  law  were  not  complied  with  by  him ; 
in  other  words,  the  position  of  appellants,  under  the  evi- 
dence, can  only  be  that  the  service  was  defective. 

After  the  evidence  was  all  in,  the  intervener  sought  to 

file  an  amendment  making  more  clear  his  allegation  that 

summons  had  not  been  lawfully  served  upon  him  in  the 

Illinois  action.     The  court  denied  him  the  right  to 

3  do  so.       This  ruling  could  not  have  been  prejudicial, 
for,  as  we  have  said,  the  trial  court  had  proceeded 

on  the  theory  that  the  issue  was  presented  by  the  original 
pleading  in  intervention. 

IV.  Error  is  predicated  on  the  fact  that  the  jury  was 
not  allowed  to  assess  the  amount  of  plaintiff's  recovery.     If 
plaintiffs  were  entitled  to  recover  at  all,  the  measure  there- 
of would  be  the  amount  due  on  the  judgment.     There 

4  is  no  claim  that  they  were  allowed  more  than  this. 
There  was  nothing  for  a  jury  to  do  which  might  not 

properly  be  done  by  the  court.  ^Voodhridge  v.  Austm,  81 
Iowa,  672. 

V.  Some  questions  are  raised  on  the  part  of  the  gar- 
nishee. He  resided  in  Dubuque  county,  in  this  state,  and 
judgment  was  rendered  against  him  in  the  state  of  Illinois. 
These  facts  he  sets  up  in  his  answer.  While  the  authorities 
are  in  conflict,  there  are,  as  claimed  by  appellant,  cases  which 

support  the  rule  that  a  judgment  cannot  be  rendered 

5  against      a      garnishee      on       execution       outside 
the  state  of  his  residence,  unless  at  a  place  where  the 

contract  with  the  principal  debtor  was  to  be  per- 
formed, or  unless  he  has  property' in  his  possession  at  the 
time .  and  place  of  garnishment  belonging  to  such  debtor. 
Insurance  Co,  v.  Eaton,  35  Me.  391;  Ray  v.  Underwood, 
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3.  Pick.  302;  Bush  v.  Nance,  61  Miss.  237;  Sawyer  v. 
Thompson,  24  N.  H.  510.  Some  attention  was  given  this  sub- 
ject by  this  court  in  Oerman  Bank  v.  American  Fire  Ins. 
Co.,  83  Iowa,  491,  but  no  definite  conclusion  was  announced. 
But,  adopting  this  rule,  which  we  do  only  for  the  purpose 
of  argument  and  it  will  not  avail  the  garnishee.  The  action 
against  him  was  on  a  judgment,  which  we  accept  as  suffi- 
cient in  form,  because  no  question  is  raised  as  to  the  con- 
tents of  the  entry.  The  burden  was  upon  him,  then,  to 
allege  and  prove  every  fact  necessary  to  establish  the  in- 
validity of  such  judgment  Lowe  v.  Lowe,  40  Iowa,  220; 
Pollard  V.  Baldwin,  22  Iowa,  328. 

There  is  no  allegation  nor  offer  of  proof  on  the  part 
of  the  garnishee  that  the  judgment  against  him  was  not 
rendered  on  a  contract  which  was  to  be  performed  in  the 

state  of  Illinois,  and  that  he  had  no  property  of  the 
6  principal  debtor  in  his  possession  when  garnished. 

It  is  true  the  answer  contains  a  general  allegation  that 
the  garnishee  was  not  in  any  way  indebted  to  Conrad  May, 
but  this  was  held  bad,  and  properly  so,  on  demurrer.  No 
such  defense,  as  we  have  already  shown,  is  permissible 
against  a  judgment.  The  particular  facts  that  might  have 
been  proved  with  relation  to  the  indebtedness,  which  must 
be  conclusively  presumed  to  exist,  were  not  set  up,  nor  was 
any  testimony  to  establish  them  offered. 

Some  minor  matters  are  discussed  by  counsel,  upon 
which  we  need  only  to  say  their  contentions  are  without 
merit — Affirmed. 


115  TUj        Mary  E.  Palmer,  Appellant,  v.  Perilla  Osborne  ant> 
^-^J^  Nannie  A.  Fuller. 

Boundaries  Fixed  in  Partition:     Not  binding  on  those  not  parties. 

4g3  1    A  descripton  of  boundaries  of  a  tract  of  land,  contained  in  the 

report  of  referees  appointed  to  make  a  partition  thereof,  Is  not 
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2  binding  on  adjoining  owners  who  are  not  parties  to  the  parti- 
tion suit 

Custom  as  evidence  of.  A  custom  existing  in  a  certain  city  to  locate 
division  lines  by  the  tops  of  ridges  in  platting  additions  will 

3  not  justify  the  regarding  of  a  ridge  as  the  division  line  between 
an  addition  and  adjacent  property,  when  a  different  line  has 
been  established  by  metes  and  bounds  in  a  deed  from  the  orig- 
inal owner  of  the  addition. 

Advebse  possession:  Occupancy  ty  mistake.  Where  defendant 
erected  a  fence  on  what  he  thought  to  be  the  boundary  line 
of  his  lot,  but  which,  in  fact,  included  some  of  plaintifCs  land, 

4  and  maintained  the  same  for  the  sta^tutory  period,  regarding 
it  as  the  true  boundary,  but  not  claiming  plaintiff's  land  so 
included,  except  as  a  part  of  the  lot,  the  possession  was  not 
adverse,  so  as  to  ripen  into  title  by  limitation. 

Acquiescence.  Defendant  built  a  fence  on  what  he  believed  to  be 
the  boundary  line  between  his  lot  and  that  of  plaintiff,  but  in 
fact  on  plaintiff's  land,  and  including  part  of  his  lot.    The  lot 

5  was  unoccupied,  and  plaintiff  was  a  non-resident,  and  had  no 
notice  of  the  existence  of  the  fence  except  that  which  might 
be  implied  from  ownership.  Held,  that  there  was  no  acqui- 
escence in  the  boundary,  as  established  by  the  fence,  from 
which  an  agreement  that  it  was  the  true  boundary  might  be 
presumed. 

Appeal  from  the  Pottawattamie  District  Court. — Hon.  W. 
R.  Gbben,  Judge. 

Wednesday,  October  9,  1901. 

Action  to  quiet  title.  The  plaintifE  appeals  from  de- 
cree dismissing  her  petition. — Reversed. 

George  W.  Hewitt  for  appellant. 

Harl  &  McCabe  for  appellees. 

Ladd,  J. — ^In  1854  Wm.  D.  Johnson  owned  the  south- 
east J  of  the  northeast  J  of  section  25.  On  September  26th 
of  that  year  he  executed  to  Corfeild  a  deed  of  16  acres  thereof 
in  the  northwest  portion  of  the  40,  described  as  follows :  "Be- 
ginning at  the  northwest  comer  of  the  southeast  quarter  of 
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the  northeast  quar- 
ter of  section  25, 
in  township  7 5  north, 
range  44  west ;  run- 
ning thence  south 
14  chains  and  25 
links ;  thence  east  11 
chains  and  50  links ; 
thence  north  1 
degree,  west  3 
chains  and  50  links ; 
thence  north  4|  de- 
grees, west  2  chains ; 
thence  north  1 
chain;  thence  north 
30  degrees,  east  4 
chains ;  thence  north 
46  degrees,  east  1 
chain  14  links; 
thence  west  1 3 
chains  17  links,  up- 
on the  line  of  the  40, 
to  the  place  of  be- 
ginning. ' '  This  de- 
scription, it  will  be 
observed,  is  defec- 
tive in  that  the  point 
reached  by  next  to 
the  last  course  is 
almost  three  chains 
below  the  north  line 
of  the  40,  being 
''Q"  of  the  plat  A 
accompanying  this 
opinion : 


Plat  A. 
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In  1857  the  rest  of  the  40  was  platted  as  "Johnson's 
Addition  to  Council  Bluffs,"  a  portion  of  which  is  set  out 
as  plat  B : 

Plat  B. 


Distances  were  given  only  as  indicated,  and  conveyances  have 
since  been  made  by  reference  to  lot  numbers.  The  defend- 
ants own  lots  32  and  33.  Several  persons  became  jointly  in- 
terested in  the  16-acre  tract  and  in  1866  partition 
1  proceedings  were  b^un.     Upon  discovery  of  the  de- 

fect of  the  deed  to  Corfeild,  Johnson  executed  a  con- 
veyance to  the  then  owners,  correcting  the  description  so  as 
to  read :  "At  a  point  on  said  line  13  chains  17  links  from  the 
northwest  comer  of  said  quarter  section;  thence  running 
west  on  said  north  line  to  said  northwest  corner; 
thence  south  14  chains  25  links;  thence  east  11 
chains  and  50  links;  thence  north,  1  degree  west, 
3  chains  and  60  links;  thence  north  4f  degrees 
west,  two  chains;  thence  north  one  chain;  thence  north  30 
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degrees,  east  4  chains;  thence  on  a  straight  line  to  place  of 
beginning/'  The  correction  consisted  in  the  omission  of 
the  next  to  the  last  course  in  the  Corfeild  deed,  and  in  its 
place  running  a  line  due  north  to  the  north  boundary  of  the 
40.  Whether  any  of  the  lots  in  the  addition  had  been  dis- 
posed of  prior  to  this  time  does  not  appear.  The  referees 
appointed  in  this  suit,  in  their  report,  describe  the  land  as  in 
this  corrected  conveyance,  but  filed  a  plait,  set  out  as  plat  C, 
dividing  it  in  five  parcels. 


Flat  C. 


X 

v- 

o 


\ 


w^^« 


^A3T  n.so  CH, 


The  plaintiff  is  the  owner  of  lot  2,  and  the  object  of  our 
inquiry  is  to  ascertain  the  true  boundary  between  this  lot  and 
lots  32  and  33  of  the  addition.  In  the  referee's  deeds  the 
distance  from  the  commencement  point  to  the  northwest  cor- 
ner of  the  40  is  given  as  13  chains  and  70  (instead  of  17) 
links.  But  it  is  very  clear  that,  as  the  distance  is  stated  in 
the  petition,  decree,  and  plat  as  17  links,  and  the  latter  is  at- 
tached to  the  deed,  this  should  be  treated  as  a  mistake,  and 
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13  chains  and  17  links  regarded  as  correct.  Such  was  the 
evident  intention  of  the  Corfeild  deed,  as  is  clearly  indicated 
by  the  description  of  the  last  course:  "Thence  west  13 
chains  17  links,  upon  the  line  of  the  forty,  to  the  place  of 
beginning."  Though  a  defective  description  two  things  are 
manifest  from  the  Comfeild  deed:  (1)  The  east  line  from 
"V"  to  "N"  on  plat  A  was  intended  as  the  east  boundary  of 
the  tract,  and  (2)  the  northeast  comer  was  intended  to  be 
on  the  north  line  of  the  40  at  "O,"  13  chains  and  17  links 
east  of  the  northwest  comer  thereof.  The  defect  merely  was 
in  the  omission  to  connect  the  point  "N"  with  "O."  As  in- 
timated, the  distances  the  lots  in  the  addition  run  back  from 
Logan  street  are  not  indicated  on  the  plat  Possibly,  these 
might  be  approximately  ascertained  by  comparison  and  scal- 
ing, but  as  suggested  by  appellee,  this  would  furnish  very  in- 
definite and  uncertain  results.  No  natilral  monuments  are 
referred  to  in  the  deeds  or  plat  of  the  addition,  and  as  the 
deed  preceded  the  plat  about  two  years,  we  think  it  points 
out  the  true  boundary  between  the  16-acre  tract  and  the  ad- 
dition, notwithstanding  that  "scaling'^  the  plat  might  indi- 
cate a  greater  depth  of  lots  than  this  would  give.  The  appel- 
lee relies  somewhat  on  the  plat  and  survey  in  the  referee's  re- 
port. One  of  these  referees  was  a  professional  surveyor,  and  in 
doing  the  work  began  at  the  top  of  the  ridge  on  the  north  line 
of  the  40  at  the  point  "E"  in  plat  A,  about  32  feet  west  of 
"O."  His  reason  for  doing  so  is  not  disclosed  by  the  record. 
Incidentally  he  reached  the  top  of  a  ridge  at  "P''  as  the 
southeast  comer  of  the  tract,  but  in  doing  so  must  have  ig- 
nored the  west  line  of  the  forty.  Certainly,  there  is  nothing 
previous  to  this  survey  warranting  the  supposition  that  any 
consideration  had  been  given  to  the  ridge  as  a  monument.  Nev- 
ertheless, he  appears  to  have  followed  it  as  the  east  boundary 
up  to  the  point  "A,"  plat  A,  at  least  to  where  it  veers  to  the 
west  17  degrees  and  some  minutes.  Great  importance  is 
sought  to  be  attached  to  the  words  on  the  referee's  plat  "fol- 
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lowing  the  ridge,"  and  it  is  contended  that  courses  and  dis- 
tances appearing  thereon  must  give  way,  and  the  ridge  fol- 
lowed absolutely  as  a  division  line.  But  it  is  to  be  re- 

2  membered  this  is  not  an  original  survey,  and  the  ref- 
erees were  not  appointed  to  settle  disputed  lines  be- 
tween the  parties  to  the  suit  and  adjoining  owners,  who 
would  not  be  bound  by  what  was  done.  The  sur- 
vey was  merely  incidental  to  the  apportioning  of 
the  land,  and  the  plat  to  indicate  precisely  how 
it  had  been  divided.  This  plainly  shows  that 
the  only  original  lines  run  were  from  the  west  to  the 
east  boundary  of  the  tract,  there  dividing  it  for  the  respec- 
tive owners.  That  these  were  intended  to  run  to  the  east  line 
is  made  manifest  by  the  words  "West  line  of  Johnson^s 
Add."  preceding  the  words  mentioned.  True>  the  referee 
making  the  plat  supposed  the  lower  part  of  the  ridge  to  mark 
the  boimdary,  and  undoubtedly  that  has  been  the  understand- 
ing of  several  persons  for  many  years.  But  the  record  does 
not  bear  out  this  conclusion.  It  is  pure  assumption.  Again, 
it  is  insisted  the  course  and  distance,  "N.,  30°  E.,  4.00  ch.," 
should  be  ignored,  and  the  ridge  followed  17-odd  degrees  west 
instead.  To  do  so  would  involve  the  assumption  that  the 
referees  abandoned  the  true  boundary  as  pointed  out  in  the 
Corfeild  deed,  and  the  general  course  of  this  line  as  shown 
by  the  plat  of  the  addition.  It  is  the  more  reasonable  to  say 
^'following  ridge"  refers  to  the  line  up  to  that  angle,  not  be- 
yond, and  that  the  notation  and  direction  of  tl^e  line  in  this 
plat  having  the  trend  of  the  true  line  was  as  intended.  But, 
as  previously  remarked,  their  duties  did  not  demand  an  en- 
tirely accurate  survey  of  division  lines.  If  so  approxi- 
mately ascertained  as  to  enable  them  to  make  an  equitable 
partition  of  the  entire  tract,  it  was  enough.  That  this  was 
done  is  put  beyond  question  by  the  report  and  the  court's  de- 
cree, each  describing  the  east  boundary  as  we  have 

3  found  it.    It  may  have  been  the  custom,  as  declared  by 
one  witness,  in  platting  additions  to  Council  Bluffs, 
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to  locate  division  lines  at  the  tops  of  ridges ;  but  if  so,  this 
will  not  justify  ignoring  them  when  established  elsewhere. 
We  think  the  true  boundary  is  as  contended  by  plaintiff, 
being  the  line  "I'^  and  "K"  on  plat  A. 

II.     The  owners  of  lots  32  and  33  constructed  a  fence 
along    the    ridge,    as  they  supposed  on  the  boundary    be- 
tween them  and  lot  2,  as  early  as  in  1878,  and  in  trans- 
ferring them  this  has  been  since  pointed  out  as  mark- 
4  ing  the  division.     But  neither  they  nor  their  grantors 

have  ever  claimed  land  between  the  true  boundary  as 
we  have  found  it  and  this  ridge,  save  as  a  part  of  said  lots. 
It  is  the  case  of  a  mistake  in  boundaries,  and  the  doctrine  of 
Grube  v.  Wells,  34  Iowa,  148,  and  the  long  line  of  cases 
following  it,  must  be  applied.  But  appellees  insist  the  fence 
should  be  treated  as  marking  the  line  because  of  acquies- 
cence. Lot  2  had  been  unoccupied  until  shortly  before  the 
suit,  at  least,  and  the  plaintiff  is  a  non-resident.  It  was 
overgrown  with  brush,  and  nothing  in  the  record  indicates 
that  its  owners  had  any  knowledge  of  the  fence,  save  that 
presumed  from  their  ownership.  The  plaintiff  acquired  the 
lot  in  1890,  and  her  agent  at  about  that  time  noticed  the 
fence.  But  nothing  was  said  or  done,  tending  in  any  way 
to  show  recognition  of  it  as  a  boundary.  In  this  respect  tlie 
case  is  to  be  distinguished  from  DooliUle  v,  Bailey,  85  Iowa, 
398,  relied  on  by  appellees,  wherein  Doolittle  changed  his 
fence  to  conform  with  the  comer  as  found,  and  with  actual 
knowledge  acquiesced  in  it  for  eight  years,  and  the  presump- 
tion was  indulged  that  his  grantor,  though  a  non-resident, 
must  have  known  of  the  location  of  the  road  and  the  con- 
•struction  of  the  fence  for  at  least  two  years  previous. 
5  Nor  does  it  come  within  the  rule  of  Miller  v.  Mills 

County, llllowsi,  654,  where  the  adjoining  owners  oc- 
cupied and  cultivated  up  to  the  fence  for  sixteen  j'ears.  That 
others  have  deemed  this  fence  on  the  line  does  not  aid  defend- 
ants' case.    The  owners  of  lot  2  had  nothing  to  do  with  locat- 
VoL.  115  Ia— 46 
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ing  or  maintaining  it,  and  did  nothing  to  indicate  acquies- 
cence in  it  as  a  line,  except  in  remaining  silent  Their 
knowledge  is  presumptive,  not  actual;  and,  as  one  presump- 
tion cannot  be  based  on  another,  an  agreement  will  not  be 
implied  therefrom. — ^Revebsed. 


M.  DwYER  V.  M.  J.  RocK^  D.  P.  Thomas,  James  Keeoan^ 
J.  G.  LoRTz,  et  al..  Appellants. 

Review  De  Novo:  preservation  of  evidence.  Notwithstanding  the 
enactment  of  Code,  section  3675,  declaring  that  in  all  appeal- 
able actions  the  parties  are  entitled  to  have  the  whole  proceed- 
ings reported  the  following  things  are  still  essential  to  a  review 
de  novo:  The  evidence  must  be  taken  in  writing  or  it  may  be 
taken  in  shorthand  provided  that  the  notes  or  their  transla- 
tion be  certified  by  the  trial  Judge;  in  either  case,  the  transla- 
tion, certified  to  either  by  judge  or  reporter,  and  showing  a  cer- 
tification of  the  notes  by  the  judge,  must  be  filed  within  the 
time  allowed  for  appeal. 

*'  

Appeal    from   Iowa   District    Court — Hon.  M.  J.  Wade, 

Judge. 

Thursday^  October  10,  1901. 

Action  to  foreclose  a  mortgage,  executed  by  defendant 
Rock.  The  other  defendants  were  made  parties,  for  the  pur- 
pose of  having  their  interests  declared  inferior  to  the  claim 
of  plaintiff.  Coakley  and  other  defendants  and  interveners 
filed  a  cross  petition  against  Thomas,  Ix)rtz,  and  Keegan, 
alleging  that  a  pretended  mortgage,  originally  executed  by 
the  defendant  Rock  to  the  Farmers'  Loan  &  Trust  Company, 
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and  by  it  assigned  to  Thomas,  and  by  Thomas  to  Lortz  and 
Keegan,  was  executed  in  fraud  of  said  Coakley  and  other 
creditors  of  said  Hock,  and  was  without  consideration,  and 
that  said  Thomas,  Lortz,  and  Ke^an  took  the  same  by  trans- 
fer without  consideration,  and  with  knowledge  of  its  fraud- 
ulent character.  With  reference  to  the  issues  raised  on  this 
cross  petition,  the  lower  court  found  that  Lortz  and  Keegan 
held  the  Farmers'  Loan  &  Trust  Company  mortgage  subject 
to  the  claims  of  Coakley  and  other  defendants,  and  inter- 
veners.    Thomas,  Lortz,  and  Keegan  appeal. — Affirmed. 

G.  C.  Cole  and  Thomas  &  Thom^as  for  appellants. 

Thos.  Stapleton,  B.  W.  Pugh,  and  J.  M.  Dower  for 
appellee. 

McClatn^  J. — There  are  motions  submitted  with  the 
case  to  dismiss  the  appeal,  on  the  ground  that  the  appeal  was 
not  perfected  within  six  months  after  the  rendition  of  the  de- 
cree, and  to  strike  the  evidence  from  the  record  for  the  rea- 
son that  the  translation  of  the  shorthand  notes  was  not  certi- 
fied by  the  judge  and  the  reporter,  and  a  transcript  thereof 
filed  within  six  months  after  the  decree,  as  required  by  Code, 
section  3652.  Our  ruling  on  the  latter  of  these  motions  will 
dispose  of  the  case.  The  transcript  of  the  reporter's  notes 
was  not  filed  until  more  than  six  months  from  the  rendition 
and  entry  of  the  final  decree. 

It  is  well  settled  that  under  the  statutory  provisions  in 
force  prior  to  the  adoption  of  the  present  Code,  this  court 
could  not  try  an  equity  case  de  novo  which  had  been  tried  in 
the  lower  court  on  oral  evidence,  unless  the  evidence  was 
taken  down  in  writing,  and  certified  by  the  judge  within  six 
months  after  the  decree.  While  a  taking  down  of  the  evi- 
dence in  shorthand  was  recognized  as  proper,  it  was  required 
that  either  the  translation  of  the  shorthand  notes  or  the  notes 
themselves  be  certified  by  the  judge,  and  in  either  case  the 
translation,  either  certified  by  the  judge  or  by  the  reporter. 
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showing  the  certification  of  the  notes  by  the  judge,  must  be 
filed  within  the  six  months.  Ross  v,  Loomis,  64  Iowa,  432 ; 
Merrill  v.  Bowe,  69  Iowa,  653;  \Yise  v.  Usry,  72  Iowa,  74; 
Arts  V.  Cvlhertson,  73  Iowa,  13;  Kavaleir  v.  Machula,  77 
Iowa,  121 ;  Calef  v.  Cole,  93  Iowa,  679 ;  Smith  v.  Wellslager, 
105  Iowa,  140.  Section  3652  of  the  present  Code  has  not 
changed  the  law  in  this  respect  Counsel  contend,  however, 
that  by  Code,  section  3675,  which  provides  for  the  taking 
down  in  shorthand  of  the  proceedings  on  the  trial  in  both 
ordinary  and  equity  cases,  a  change  has  been  made  in  the 
law,  and  that  under  this  section  it  is  enough  to  warrant  a 
trial  de  novo  if  the  evidence  is  thus  taken  down,  without 
regard  to  the  time  when  it  is  transcribed  and  certified.  We 
find,  however,  nothing  in  the  language  of  this  section  to 
change  the  rule  as  to  the  preservation  of  the  evidence  in 
order  to  secure  a  trial  de  novo.  That  matter  is  still  r^ulated 
by  the  provisions  of  Code,  section  3652.  We  are  not  concerned 
now  with  the  effect  of  the  taking  down  of  the  evidence  in 
shorthand  as  a  substitute  for  the  bill  of  exceptions,  as  to 
which  see  State  v.  Welsh,  109  Iowa,  19;  In  re  Toheys  Es- 
tate, 112  Iowa,  581.  A  bill  of  exceptions  would  not  help  the 
appellant  in  this  case,  which  comes  to  us  without  assignment 
of  errors  and  for  trial  de  novo,  if  it  is  to  be  considered  on  this 
appeal  in  any  form.  The  evidence  not  having  been  preserved 
in  the  manner  required,  the  judgment  must  be  affirmed. 


Oscar  Oster  v.  William  Devereaux,  Appellant. 

Appeal:  final  judgement:  Location  of  boundaries.  Under  Code, 
section  4237,  providing  that  in  proceedings  to  establish  boun- 
1  daries,  no  appeal  shall  be  taken  except  from  a  final  judgment, 
an  appeal  will  not  lie  from  an  order  appointing  a  commissioner 
to  locate  a  corner  at  a  certain  point,  and  taxing  the  costs  to 
date;  the  same  being  an  interlocutory  order. 
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Taxation  of  costs.     Under  Code,  section  4237,  providing  that  In 
proceedings  to  establish  boundaries  an  appeal  can  only  be  taken 

2  from  a  final  judgment,  an  appeal  cannot  be  taken  from  an  in- 
terlocutory order  in  such  proceedings,  taxing  the  costs  to  date, 
on  the  mere  ground  ^hat  it  carries  the  costs. 

Motion  to   retax  essential.  An  application   to   the  trial   court  to 
retax  costs,  or  to  hold  the  matter  of  costs  in  abeyance,  is  neces- 

3  sary  to  a  review  by  the  appellate  court  of  an  order  taxing  costs 
in  boundary  proceedings. 

Appeal  from  Adams  District  Court. — Hon.  H.  M.  Towne?, 

Judge. 

Thursday,  October  10, 1901. 

Action  at  law  to  establish  disputed  comers  and  bound- 
aries under  section  4228,  Code.  From  a  judgment  in  plain- 
tiff's favor,  defendant  appeals.    Appeal  dismissed. 

W.  0.  Mitchell  for  appellant 

Davis  &  Wells  for  appellee. 

Waterman,  J. — Appellee  insists  that  the  appeal  should 
be  dismissed  because  only  an  interlocutory  judgment  was 
rendered  in  the  case,  and  under  section  4237,  Code,  an 
appeal  in  actions  of  this  character  will  lie  only  from  final 

judgment  The  court  appointed  a  commissioner,  who 
1  before  the  next  term  was  to  locate  the  corner  at  the 

at  the  center  of  section  9-72-35  W.,  within  whose 
boundaries  the  lands  of  the  respective  parties  lie;  also  the 
half  mile  corner  on  the  north  line  of  said  section,  and  the 
one-fourth  mile  comer  between  said  points.  The  costs  of  the 
action  to  that  date  were  taxed  to  plaintiff.  From  this 
judgment  or  order  the  appeal  is  taken. 

The  Code  section  referred  to,  which  is  found  in  the  chap- 
ter relating  to  these  proceedings^  is  in  part  as  follows :  ^^There 
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shall  be  no  appeal  in  such  proceeding,  except  from  final 
judgment  of  the  court.  ^  ^  *"  Final  judgment  is  rendered 
on  the  report  of  the  commissioner.  The  finding  from  which 
this  appeal  is  taken  is,  as  claimed  by  appellee,  a  mere  interlo- 
cutory order.  It  may  transpire,  on  the  report  of  the  commis- 
sioner being  made,  that  appellant  has  no  ground  for  com- 
plaint as  to  the  location  of  the  corners,  for  that  official  may 
find  them  to  be  where  appellant  claims  they  are. 

The  fact  that  the  court  taxed  costs  up  to  the  date  of  its 

finding  to  appellant  does  not  give  a  right  of  appeal  at  this 

time,  in  the  face  of  the  statute,  which  evidently  con- 

2  templates  that  any  error  in  the  proceeding  shall  be 
corrected  on  appeal  from  the  final  judgment.    Furth- 
ermore, no  application  seems  to  have  been  made  to  the  trial 

court  to  retax  or  hold  in  abeyance  the  matter  of  costs 

3  and  this  was  a  step  necessary  to  be  taken  by  the  party 
aggrieved  before  an  appeal  could  be    had    on    this 

ground.     See  Allen  v.  Seaward,  86  Iowa,  718. 
The  appeal  must  be  dismissed. 


Julia  A.  Golden  v.  James  A.  Vyse^  John  Gottschb,  Ap- 
pellants. 

Agency:  estoppel  to  deny:  Jury  question.  Plaintiff  denied  that 
she  authorized  payment  of  a  note  to  be  made  to  her  hosband 
and  son.  The  evidence  showed  that  she  was  present  at  the 
time  of  payment,  and  failed  to  object  thereto.  The  note  was 
not  taken  up  by  the  maker  at  the  time  of  the  alleged  payment, 
1  and  no  reason  was  given  for  failure  to  do  so.  The  only  evi- 
dence that  she  knew  that  payments  were  being  made  on  her 
note  was  identical  with  that  which  showed  that  she  expressly 
authorized  it.  The  jury  found  that  plaintiff  was  not  estopped 
from  denying  that  the  payment  was' properly  made.  Held,  that 
the  verdict  would  not  be  disturbed. 

Evidence:  Plaintiffs  title  to  a  note  on  which  she  sued  was  not 
questioned.  The  note  was  given  for  part  consideration  for  the 
interest  of  plaintiff  and  J.  her  husband,  in  property  sold  by 
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them.    A  sheriff's  deed  of  other  interests  in  the  land,  reciting 

2  that  the  judgment  under  which  the  sale  culminating  in  such 
deed  was  had,  was  not  against  defendant  J.,  was  offered  in 
evidence  and  objected  to  on  the  ground  that  it  showed  J.  to 
have  had  a  remaining  interest  in  the  land  large  enough  to 
serve  as  a  consideration  for  the  note,  so  that  payment  to  him 
had  discharged  it.    Held,  that  the  deed  was  admissible. 

Payment:  ReWttdl.  Where  defendants  claimed  to  have  paid  the 
amount  of  a  note  in  suit  to  plaintiff's  husband'  and  son  with 
her  acQuiescence,  evidence  which  showed  that  after  the  sale  by 

3  the  husband  and  son  of  their  own  and  their  wives  interests  in 
land,  which  was  the  consideration  of  the  note,  the  son  delivered 
the  note  to  his  mother,  and  that  she  subsequently  retained  pos- 
session thereof,  is  admissible  in  rebuttal. 

Delivery.    Where  proof  of  the  delivery  of  a  third  person's  note  by 

4  an  agent  to  his  principal  is  admissible  in  evidence,  accompany- 
ing declarations,  tending  to  characterize  such  delivery,  are  also 
admissible. 

Appeal  from  Fremont  District  Court, — Hon.     W^vlter    I. 
Smith^  Judge. 

Saturday^  October  12,  1901. 

This  is  an  action  on  a  promissory  note  payable  to  plain- 
tiff. Defense,  payment  There  was  a  jury  trial.  Verdict 
and  judgment  in  plaintiff's  favor.  Defendants  appeal.^— 
Affirmed, 

R.  C,  Campbell,  Hammond  &  Stevens,  and  Wm,  Eaton 
for  appellant 

W.  E.  Mitchell  for  appellee. 

Waterman-^  J. — The  principal  complaint  made  is  that 
the  facts  do  not  support  the  verdict  It  is  defendants'  con- 
tention that  plaintiff  authorized  the  payment  of  this  note  to 
her  husband  and  son,  and  such  payment  the  evidence  shows 
was  made.  But  plaintiff  denies  that  she  ever  authorized  or 
assented  to  any  such  transaction.  Further,  it  is  charged  by 
defendants  that  as  plaintiff  was  present  when  such  payment 
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was  made  to  her  husband  and  son,  and  knew  of  it^  and  failed 
to  object  thereto,  because  of  this  she  is  now  estopped 

1  from  saying  that  the  payment  was  not  properly  made. 
Plaintiff  was  present^  at  least  for  a  time,  on  this 

occasion,  but  the  only  evidence  that  she  understood  what  was 
done  is  that  which  tends  to  show  she  expressly  authorized  it, 
and,  if  the  jury  accepted  plaintiff's  testimony  on  this  pointy 
they  were  justified  in  finding  that  she  did  not  know  pay- 
ments were  being  made  on  her  note.  Besides,  weight  doubt- 
less was  given  by  the  jury  (for  it  was  due)  to  the  fact  that 
the  note  was  not  taken  up  by  the  makers  at  the  time  of  the 
alleged  payment,  and  no  reason  given  for  the  failure  so  to  do. 
The  questions  of  payment,  of  the  right  of  the  parties  receiv- 
ing the  money  as  agents  of  plaintiff  to  take  it,  of  the  acqui- 
escence and  estoppel  of  plaintiff,  were  all  left  to  the  jury 
under  proper  instructions,  and  we  discover  nothing  in  the 
record  which  will  justify  us  in  interfering  with  the  verdict 
II.  Objection  is  inade  to  the  admission  in  evidence  of 
a  sheriff's  deed  of  real  estate,  issued  on  a  sale  under  a  judg- 
ment   against    plaintiff's    son,    W.  S.  Golden,  and 

2  others.     The  deed  recites  that  the  judgment  under 
which  sale  was  had  was  not  against  James  T.  Golden, 

plaintiff's  husband,  who  seems  to  have  been  a  defendant  in 
the  action.  The  note  was  given  as  a  part  consideration  for 
a  deed  by  W.  S.  and  James  T.  Golden  and  wives  of  their  in- 
terest in  this  real  estate.  The  exact  interest  of  James  T.  GU>1- 
den  is  not  shown  in  the  record.  The  objection  to  the  admis- 
sion of  the  sheriff's  deed  is  that  the  jury  may  have  thought, 
from  the  fact  that  James  T.  Gulden's  interest  was  stated  not 
to  pass,  that  he  had  an  interest  large  enough  to  serve  as  a 
consideration  for  this  note.  The  inference  seems  to  us  far- 
fetched ;  but,  inasmuch  as  there  is  no  question  that  the  l^al 
title  to  this  note  was  in  plaintiff,  this  error,  if  any,  would  be 
without  prejudice.  It  could  make  no  difference,  in  her 
status  here,  if  the  note  had  been  given  her. 

m.    One  Crawford  testified  to  the  original  delivery  of 
the  note  to  plaintiff  by  W.  S.  Golden.     This  was  proper  evi- 
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dence  in  her  behalf,  for  defendants  were  claiming  that  her 
husband    and    son    had    authority    to  act  for  her  in 

3  receiving  payment    To  rebut  this  she  had  a  right  to 
show  the  not©  was  thus  given     into    her  possesion, 

which  possession  she  retained.  The  delivery  of  the  note  being 

a  fact  admissible  in  evidence,  what  was  said  by  W.  S.  Gk>l- 

den  at  the  time  was  also  properly  received.     When- 

4  ever  an  act  may  be  shown  in  evidence,  any  accompa- 
nying declaration  of  the  doer  tending  to  characterize 

such  act  may  also  be  proven.     Tubbs  v.  Garrison,  68  Iowa, 
44;  Stephens  v.  McCloy,  36  Iowa,  659. 

Some  other  errors  are  assigned,  which  we  do  not  feel 
called  upon  to  discuss  in  detail.  We  have  gone  carefully 
til  rough  the  argument  of  counsel,  and  think  it  sufficient  to 
say  no  ground  is  shown  which  will  justify  us  in  interfering 
with  the  judgment — ^Affiemed. 


John  R.  Cotton,  Administrator,  Appellant  v.  The  South- 
western Mutual  Life  Insurance  Company. 

Contract  of  Re-insurance     Where  an  insurance  company  assumed 
an  the  HahiHties  and  contracts  of  another  company,  and  issued 

1  an  invitation  to  all  the  members  of  the  latter  company  to  ex- 
change policies  for  those  of  the  reinsuring  company,  and  it 
was  shown  that  the  reinsurer  issued  ten  different  kinds  of  poli- 

3  cies  at  different  rates,  a  surrender  of  a  certificate  of  the  orig- 
inal insurer,  with  a  request  for  a  policy  to  the  reinsurer,  does 
not  constitute  a  contract  for  insurance. 

Review  on  Appeal:       pbesumptions  fob  judgment  below.     Where 
there  are  any  grounds  shown  in  the  record  on  which  the  trial 

2  court's  rulings  can  be  sustained,  its  judgment  will  be  afllrmed, 
though  it  may  have  rested  its  holding  on  some  other  foundation. 

Appeal     from     Wapello     District  Court. — Hon.     Robert 
Sloan^  Judge. 

Tuesday^  October  15,  1901. 

Digitized  by  VjOOQIC 


730         Cotton  v.  S.  W.  Mut.  Life  Ins.  Co.   [115  Iowa 


The  petition  recites  that  plaintiff  intestate,  E.  M.  Cot- 
ton, held  a  certificate  of  life  insurance  in  the  V.  A.  S. 
Security  Life  Association  for  $2,000;  that  by  written  con- 
tract between  said  V.  A.  S.  Security  Life  Association, 
which,  for  brevity,  we  shall  hereafter  designate  as  the 
^'Security  Company",  and  the  defendant,  the  latter  accep- 
ted, on  consideration,  a  transfer  of  the  membership  of  the 
former,  and  adopted  its  contracts,  certificates,  and  policies, 
and  bound  itself  to  perform  all  the  terms  and  conditions 
thereof.  It  is  further  charged  that,  by  a  circular  issued 
later,  defendant  company  gave  the  members  of  the  Security 
Company,  including  plaintiff's  intestate,  the  option  of 
retaining  their  old  certificates,  or  of  surrendering  the  same 
and  receiving  therefor  policies  in  defendant  company  in 
the  form  issued  by  it;  that  plaintiff's  intestate  on  May  7, 
1898,  surrendered  his  certificate  and  demanded  a  policy 
from  defendant,  which  was  refused.  This  action  is  brought 
at  law  to  recover  the  insurance  money  claimed  to 
be  due.  After  the  evidence  was  in,  on  defendant's  motion 
the  court  instructed  the  jury  to  find  for  it  This  was  done, 
and  from  the  judgment  thereon  in  defendant's  favor  for 
costs  plaintiff  appeals. — Affirmed, 

McNeti  &  Tisdale  for  appellant 

Clark  &McLauglilin  for  appellant 

Waterman,  J. — The  material  part  of  the  contract  of 
reinsurance  referred  to  is  as  follows:  "The  said  Southwes- 
tern Mututal  Life  Association  further  agrees  that  it  wiU, 

and  hereby  does,  adopt  as  its  contracts,  certificates, 
1  and   policies    each    and    every    certificate  or  policy 

issued  by'  the  Security  Life  Association,  and  which 
shall  be  in  force,  as  shown  by  the  books  of  said  Security 
Life  Association,  at  12  o'clock  noon  on  the  31st  day  of 
December,  A.  D.  1897.  It  further  agrees  that  it  will  per- 
form, all  and  singular,  the  terms  and  conditions  of  each  and 
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every  certificate  and  policy  as  specified  therein,  and  in  the 
amended  and  substituted  articles  of  incorporation  of  said 
Security  Life  Association  and  amendments  thereto. ''  In  a 
circular  issued  about  the  time  of  the  execution  of  this  con- 
tract, signed  by  the  president  of  the  defendant  company, 
and  sent  to  the  certificate  holders  of  the  Security  Company, 
the  following  offer  waa  made:  "To  all  members  of  the 
Security  Life  will  be  given  the  privilege  of  exchanging  their 
policy  for  the  form  of  contract  issued  by  the  Southwestern, 
without  medical  examination,  change  of  rate,  or  any  extra 
expense  whatever.  For  many  reasons  it  might  be  desirable  to 
exchange  policies,  but  it  is  entirely  optional  with  the  mem- 
ber. Whether  an  exchange  is  made  or  not,  each  member  will 
be  received  into  the  home  of  the  Southwestern,  and  wel- 
comed as  one  of  its  large  family,  and  will  receive  the  same 
courteous  and  considerate  treatment  that  has  always  during 
the  past  sixteen  years  been  accorded  its  members."  Some- 
thing less  than  six  months  after  the  issuance  of  this  circular 
plaintiff's  intestate  delivered  his  certificate  in  the  Security 
Company  to  an  agent  of  defendant  company,  and  requested 
a  policy  of  the  latter  in  exchange.  The  certificate,  with 
notice  of  this  request,  was  transmitted  to  and  received  by 
defendant.  This  policy  was  never  delivered.  The  present 
action  is  founded  upon  the  policy  or  contract  to  which  it  is 
claimed  the  assured  was  entitled  by  reason  of  the  foregoing 
state  of  facts. 

The  certificate  in  the  Security  Company  entitled  the 
holder  to  the  avails  of  an  assessment,  and  the  right  of  action 
upon  it  would  be  in  equity,  to  compel  the  making  of  such 
an  assessment.  Under  the  evidence  it  appears  that  defend- 
ant had  issued  to  some  certificate  holders  of  the  Security 
Company,  with  whom,  under  its  offer,  it  effected  an 
exchange,  a  policy  in  the  ordinary  form  providing  for  the 
payment  absolutely  of  the  sum  of  $2,000,  and  that  tliis  was 
its  customary,  and,  so  far  as  appears,  only,  form  of  insur- 
ance. Section  1789  of  the  Code,  contained  in  a  chapter 
relating  to  "stipulated  premium  and  assessment  life  insur- 
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ance  associations,"  provides:  "No  association,  organized  or 
operating  under  this  chapter,  shall  issue  a  certificate  of 
membership  to  any  person  under  fifteen  nor  over  sixtv-five 
years  of  age.  *  "*^"  It  seems  that  E.  M.  Cotton  was  69 
years  of  age  when  the  claimed  contract  of  reinsurance  was 
made.  He  was  but  51  years  old,  however,  when  he  obtained 
the  certificate  in  the  Security  Company.  The  motion  to 
instruct  the  jury  in  defendant's  favor  was  based  upon  10 
distinct  grounds.  It  was  sustained  as  to  the  third  and 
fourth  grounds,  and  overruled  as  to  the  others.  The  groimds 
'upon  which  it  was  sustained  are  as  follows:  "(3)  The 
defendant  was  prohibited  by  law  from  accepting  members 
over  sixty-five  years  of  age,  as  was  the  applicant,  E.  M.  Cot- 
ton, at  the  time  of  the  alleged  contract.  (4)  This  suit  is 
based  upon  a  right  to  have  a  contract  of  insurance,  and  it  is 
the  duty  of  the  plaintiff  to  show  in  his  main  case  that  the 
applicant  was  of  insurable  age  (that  is,  below  the  age  of 
sixty-five  years)  when  the  application  was  made."  The 
tenth  ground,  which  was  overrruled,  was  in  these  words: 
^^(10)  The  articles  provide  particularly  as  to  the  manner  of 
giving  notice  of  assessment,  and  the  proof  is  undisputed  that 
these  requirements  were  carefully  followed,  and  that  E.  M. 
Cotton  had  become  lapsed  when  application  was  made."  The 
fifth  ground  of  the  motion,  which  appellant  asserts  was  also 
overruled,  was  in  these  words:  "There  is  no  completed 
application  shown  in  the  evidence.  It  is  in  proof  that  the 
defendant  had  ten  different  kinds  of  policies,  all  differing 
in  cost  and  form,  and  there  is  a  failure  to  show  which  kind 
E.  M.  Cotton  desired."  It  is  contended  by  appellant  that 
appellee  can  secure  no  benefit  on  this  hearing  from  either 
of  the  matters  set  up  in  those  grounds  of  the  motion  which 
were  overruled,  because  it  neither  excepted  to  nor  appealed 

from  such  ruling.  It  may  be,  if  there  is  any 
2  ground  shown  in  the  record  upon  which  the  court's 

ruling  can  be  sustained,  we  should  give  it  support, 
although  the  trial  court  may  have  rested  its  holding  upon 
some  other  foundation.     See  Wise  v.  Wilds,  77  Iowa,  586- 
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590,  and  cases  cited  therein.  But  the  evidence  as  to  the 
lapse  of  plaintiff's  certificate  was  in  conflict,  and  the  motion 
to  direct  a  verdict  on  the  tenth  ground  was  properly  over- 
ruled. Something  more  may  be  said  as  to  the  fifth  ground. 
Although  it  appears  also  as  overruled,  we  think  the  court 
considered  it,  and  based  his  conclusion  to  direct  a  verdict 
in  part  upon  it;  for  in  his  direction  to  the  jury,  which  seems 
to  have  been  in  writing,  we  find  this  language:  "The  court 
holds  that  the  undisputed  evidence  shows  that  there  never 
was  any  contract  made  to  change  the  policy  to  a  policy  of  the 
ordinary  form  of  policy  in  defendant  company.  *  ^  *"    We 

have,  therefore,  and  for  a  double  reason,  properly 
3  before  us  the  question  whether  there  was  a  contract 

between  plaintiff's  intestate  and  defendant  company 
for  an  exchange  of  policies.  Let  us  assume  that  such  an 
agreement  would  be  valid,  and  that  defendant  might  have 
lawfully  obligated  itself  to  issue  a  new  policy  to  Cotton, 
notwithstanding  he  had  passed  the  age  limit  fixed  by  statute. 
Such  an  assumption  has  some  support  in  Cathcart  v.  Asso- 
ciation, 111  Iowa,  471 ;  and  Seymour  v.  Life  Co.,  54  Minn. 
147,  (56  N.  W.  Kep.  907).  However,  we  do  not  decide  the 
question,  for  it  is  not  necessary  that  we  should  do  so.  We 
dispose  of  the  case  on  another  ground.  It  will  be  noticed 
that  the  offer  or  proposition  signed  by  the  president  of  de- 
fendant company  and  sent  to  the  certificate  holders  of  the 
Security  Company  is  very  indefinite.  ISTo  specific  terms  are 
given,  and  no  particular  kind  of  policy  is  designated.  As 
the  evidence  shows,  the  company  issued  10  different  kinds  of 
policies  at  different  rates  of  premium,  and  it  was  mani- 
festly important,  as  an  element  of  a  contract  for  a  policy, 
that  the  kind  of  a  one  desired  should  be  agreed  upon.  We 
construe  this  so-called  offer  as  no  more  than  an  invitation  to 
take  out  new  policies,  leaving  the  contract  to  be  completed 
by  future  negotiations  When  Cotton  surrendered  his  orig- 
inal certificate,  he  accepted  the  invitation,  but  his  accept- 
ance did  not  make  a  contract  for  a  policy.  The  general  rule 
with  relation  to  agreements  for  insurance  is  that  they  must 
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include  all  the  elements  and  terms  essential  to  a  completed 
contract  Nothing  must  be  left  for  future  negotiations  and 
determination.  Ostrander,  Insurance,  10-20;  Sater  v. 
Insurance  Co.,  92  Iowa,  579 ;  Taylor  v.  Insurance  Co,,  107 
Iowa,  275 ;  Piedmont  and  Arlington  L.  Insurance  Co.  v. 
Ewing,  92  TJ.  S.  379,  (23  L.  Ed.  610) ;  Commercial  Fire 
Ins.  Co.  V.  Morris,  105  Ala-  498,  (18  South.  Eep.  34)  ; 
Clark  V.  Insurance  Co.,  89  Me.  26,  (35  Ad.  Rep.  1008,  35 
L.  R.  A.  276)  ;  Hartshorn  v.  Insurance  Co.,  15  Gray,  240 ; 
Strohn  v.  Insurance  Co.,  37  Wis.  625,  (19  Am.  Rep.  777)  ; 
Davis  Lumber  Co.  v.  Caledonian  Ins.  Co.,  94  Wis.  472,  (69 
N.  W.  Rep.  156).  True,  some  of  the  terms  of  the  agreement 
may  be  supplied  by  implication,  as  that  the  policy  shall  be 
in  the  usual  form  issued  by  the  company  on  such  "risks. 
Barre  v.  Insurance  Co.,  76  Iowa,  609,  and  cases  cited 
therein.  But  in  none  of  the  cases  wherein  this  court  has 
held  that  a  contract  for  a  policy  could  be  enforced  were  the 
facts  similar  to  those  here  involved.  It  is  not  shown  in  the 
Barre  Case,  nor  in  any  of  those  cited  in  that  opinion,  that 
the  company  issued  more  than  one  form  of  policy  on  the 
kind  of  risk  insured,  or  had  more  than  one  rate  of  premium 
therefor.  We  have  in  the  case  at  bar  no  agreement  as.  to 
the  form  of  the  policy  or  as  to  the  rate  of  premium,  and  for 
this  reason  we  think  there  was  no  contract  for  a  policy,  and 
because  of  this  the  judgment  of  the  trial  court  must  Ix? 
sustained.  Some  questions  .presented  relate  to  rulings  on 
the  admission  of  testimony,  but  they  are  not  controlling,  and 
need  no  further  notice. — ^Affirmed. 


Getchell  &  Martin  Lumber  and  Manufacturing  Com- 
pany^ Appellant,  v.  Des  Moines  Union  Railway 
Company. 

Grant  of  Franchise  to  Lay  Track  in  Street:  contract  to  vacate. 
A  city  council  granted  a  street  railway  the  right  to  lay  tracks 
on  public  alleys  and  streets  on  payment  for  injuries  to  abutting 
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owners.  An  abutting  owner  consented  to  the  construction  of 
a  side  track  by  the  company  in  a  certain  alley  and  waived  all 
damages  resulting  therefrom;  and  the  company  agreed  that, 
if  it  became  necessary  to  close  the  alley  in  question,  it  would 
vacate  its  track.  Held,  that  on  the  subsequent  passing  of  an 
ordinance,  with  the  consent  of  the  abutting  owners,  that  the 
alley  should  be  vacated  and  granted  to  the  use  of  a  certain 
,  railroad,  it  became  incumbent  on  the  street  railway  to  vacate 
the  track. 

Appeal  from  Polk  District  Court. — ^Hon.  S.    F.    Prouty^ 

Judge. 

Tuesday^  Octobee  15,  1901. 

Action  to  enjoin  the  use  of  a  portion  of  an  alley  by 
•defendant  for  any  purpose  other  than  a  side  track,  and  for 
specific  performance  of  agreement  to  vacate.  Decree  grant- 
ing first  part  of  relief  as  prayed,  and  denying  the  last. 
Plaintiff  appeals. — Reversed. 

Clark  &  McLaughlin  for  appellant. 

Cummings,  Hewitt  &  Wri-ght  for  appellee. 

Ladd,  J. — The  plaintiff's  property  abuts  the  east  and 
west  alley  between  Cherry  and  Vine  streets  in  the  city  of 
Des  Moines.  In  1881  the  city  granted  to  the  defendant's 
assignor  the  right  of  way  "to  lay  down  a  single  or  double 
track,  with  side  tracks,"  etc.,  on  this  and  other  public  alleys 
and  streets,  "upon  the  express  condition  that  the  injury  to 
property  abutting  upon  the  streets  and  alleys  upon  which 
such  railway  track  is  proposed  to  be  located  or  laid  down 
shall  be  ascertained  at  the  time  and  in  the  manner  provided 
by  the  statute  of  this  state."  The  defendant  proposed  to 
construct  a  side  track  near  the  south  side  of  this  alley,  and 
on  the  22d  day  of  March,  1894,  entered  into  an  agreement 
with  plaintiff  containing  these  provisions:  First,  "The 
parties  of  the  first  part  consent  to  the  construction  and  oper- 
ation of  said  track  upon  said  alley,  and  near  the  south  line 


Digitized  by 


Google 


736         Getchel  &  M.  Co.  v.  D.  M.  U.  Ky.  Co.  [115  Iowa 

thereof,  and  waive  all  damages  on  account  of  the  construc- 
tion of  said  track  and  the  operation  of  trains  thereover." 
Fourth.  "And  it  further  agrees  that,  if  at  any  time  it  be- 
comes necessary  to  close  Eighth  street  or  the  north  and 
south  alleys  heretofore  named,  it  will  vacate  said  track,  or 
so  much  thereof  as  the  parties  of  the  first  part  may  require, 
upon  thirty  days' written  notice  of  such  requirement"  The 
side  track  was  accordingly  placed  in  the  alley,  and  has  been 
used  by  the  company  until  the  present  time.  In  1897  the 
Chicago  Great  Western  Railway  Company  proposed  tlie 
erection  of  a  freight  house  along  the  "north  side  of  block 
four,  adjacent  to  Cherry  street,"  and  made  application  to 
the  city  council  "for  the  vacation  of  th^  north  and  south 
alley  in  the  north  half  of  block  four  (4),  original  town  of 
Fort  Des  Moines,  and  of  the  north  and  south  alley  in  the 
north  half  of  block  nine  (9),  Hoxie's  addition," — ^the  very 
alleys  mentioned  in  the  above  agreement  On  condition  that 
the  east  and  west  alley  should  be  kept  as  well  as  formerly, 
plaintiff,  with  the  other  property  owners,  including  defend- 
ant, signed  a  paper  freely  consenting  "that  the  said  parts 
of  the  alley  named  be  so  vacated  and  granted  to  the  use  of 
said  Chicago  Great  Western  Company."  Subsequently  an 
ordinance  vacating  said  alleys  was  passed  by  the  city  council 
and  duly  approved,  based  on  said  application  and  consent. 
Thereafter  the  plaintiff,  by  written  notice,  demanded  the 
removal  of  the  side  track  within  30  days,  and  upon  defend- 
ant's failure  to  comply  this  action  was  brought  to  compel  it 
to  do  so.  Other  relief  sought,'  having  been  granted,  requires 
no  attention. 

Did  the  vacation  of  the  alleys  become  "necessary,'^ 
within  the  meaning  of  the  contract?  The  answer  to  this 
inquiry  depends  largely  upon  the  meaning  to  be  accorded 
that  word.  It  cannot  be  said  that  plaintiff's  consent  pre- 
cluded the  necessity  of  vacating,  nor,  on  the  other  hand,  that 
it  was  essential  thereto.  The  city  had  the  absolute  power 
to  vacate  alleys,  regardless  of  the  wishes  or  acquiescence  of 
abutting  owners  (section  751,  Code ;  McLachlan  v.  Town  of 
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Gray,  105  Iowa,  259),  and  to  do  so  in  order  to  allow  their 
use  for  private  purposes  (Dempsey  v.  City  of  Burlington, 
66  Iowa,  687;  City  of  Marshalltown  v.  Forney,  61  Iowa, 
578).  But  it  is  always  presumed  to  act  for  the  public  good, 
and,  in  the  absence  of  any  showing  to  the  contrary,  in  clos- 
ing the  alleys  in  the  aid  of  the  erection  of  the  freight  depot 
it  will  be  assumed  to  have  had  in  view  the  convenience 
and  advantage  of  the  citizens  of  Des  Moines.  In  that  sense 
the  vacation  was  necessary,  and  in  that  sense  of  the  word  must 
have  been  used  in  the  contract.  The  propriety  or  expediency 
of  the  vacation  was  exclusively  for  the  determination  of  the 
city  council,  and  when  accomplished  the  presimiption  arose 
that  it  was  found  necessary  (not  absolutely  but  reasonably 
necessary)  in  carrying  out  the  city's  policy.  The  word  is 
often  employed  as  somewhat  analogous  to  "expedient"  or 
"appropriate."  Thus,  in  Stuyvesant  v.  Mayor,  etc.,  7  Cow. 
606,  a  statute  authorized  the  corporation  of  the  city  of  New 
York  to  make  by-laws  "for  regulating,  or,  if  they  find  it 
necessary,  preventing,  the  interment  of  the  dead"  within 
the  city ;  and  it  was  held  the  necessity  was  not  absolute,  but, 
as  employed,  nearly  synonymous  with  expediency,  or  what 
is  necessary  for  the  public  good."  A  statute  required  a  rail- 
road company  to  construct,  farm  crossings  "when  and  where 
the  same  became  necessary  for  the  use  of  the  proprietors  of 
the  land  adjoining  such  railroad,"  and  the  word  "necessary" 
was  held,  in  Chalcraft  v.  Railroad  Co.,  113  HI.  88,  to  be 
equivalent  to  "reasonably  convenient"  Lord  Jessel  once 
declared  that  "necessary,"  in  a  covenant  "to  do  the  neces- 
sary repair,"  did  not  add  to  or  take  from  its  meaning. 
Truscott  V.  RocTc  Boring  Co.,  20  Ch.  Div.  251;  16  Am.  & 
Eng.  Enc.  Law,  368.  The  correctness  of  our  conclusion  is 
apparent  when  we  inquire,  what  else  could  have  been 
intended  ?  In  what  way  was  the  closing  to  become  necessary  ? 
For  what  purpose  ?  Necessary  to  whom  ?  How  determined  ? 
It  is  evident  that  the  form  of  expression  refers  to  a  time 
when  the  city  shall  conclude  to  close  the  alleys.  It  is  not 
perceived  what  bearing  plaintiffs  consent  can  have  in  this 
VoT.  115  Ta— 47 
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case.  It  was  not  essential  to  the  closing  of  the  alleys.  It  is 
not  shown  to  have  misled  defendant  in  any  way  to  its  preju- 
dice. It  did  not  amount  to  a  waiver  of  compliance  with  the 
contract  on  the  part  of  defendant,  nor  has  it  any  of  the  ele- 
ments of  an  estoppel.  We  discover  no  tenable  ground  for 
defendant's  refusal  to  remove  its  side  track,  and  it  will  be 
required  to  do  so  within  90  days  from  the  filing  of  this 
opinion. — Reversed. 


James  H.  Windsor^  Apppellant,  v.  Polk  County^  et  ah 

Mandamus:  who  may  maintain.  Under  Code,  section  4345,  pro- 
viding that  the  order  of  mandamus  shaU  be  granted  on  the 
petition  of  any  private  party  aggrieved,  without  the  concur- 
rence of  the  prosecutor  for  the  state,  or  on  the  petition  of  the 
state  by  the  county  attorney,  when  the  public  interest  is  con- 

1  cerned,  an  individual  who  who  was  one  of  the  required  num- 
bep  of  signers  of  a  petition  asking  the  board  of  supervisors  to 
submit  to  the  electors  the  question  of  rescinding  the  authority 
for  the  erection  of  a  court  house,  is  entitled  to  maintain  man- 
damus to  compel  the  board  to  perform  that  duty.  '' 

NoN-PERFOBMANCE  OF  OFFICIAL  DUTY!  Evideuce.  A  Sufficient  petition 
requesting  the  board  of  supervisors  to  submit  to  the  electors  a 
proposition  to  rescind  a  tax  for  the  erection  of  a  court  house  was 

2  filed  with  the  county  auditor  who  acted  as  clerk  of  the  board 
when  in  session,  but  whose  duty  did  not  require  him  to  receive 
such  petitions,  or  present  them  to  the  board.  Individual  mem- 
bers of  the  board  examined  it  while  in  the  auditor's  office,  and 

3  at  a  subsequent  meeting,  one  of  the  members  inquired  of  the 
auditor  if  such  a  petition  was  on  file,  and  was  told  there  was. 
One  of  the  petitioners  attended  the  meeting  of  the  board,  and 
during  the  meeting  called  the  chairman  to  one  side  and  asked 
that  the  petition  be  considered,  but  did  not  address  the  board 
or  take  the  petition  from  the  auditor.  On  the  written  request 
of  the  petitioners  the  board  granted  permission  to  withdraw 
the  petition  which  was  done  and  mandamus  was  brought 
against  the  board  to  compel  a  submission  of  the  proposition  to 
the  public.  Held,  that  the  petition  had  never  been  presented 
to  the  board,  and  under  Code,  section  452,  directing  the  board 
to  submit  the  question  of  adoption  or  rescission  of  such 
measures  "when  petitioned  therefor,"  the  board  had  not  re- 
fused to  perform  a  duty. 
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Same,  On  a  mandamus  to  compel  the  board  of  supervisors  to  sub- 
mit to  the  electors  a  certain  proposition  contained  in  a  petition 
alleged  to  have  been  presented  to  the  board,  evidence  of  an 
4  agreement  between  the  board  members  that  an  adjournment 
should  be  taken  on  the  mention  of  the  petition  was  immate- 
rial, where  the  petition  was  not  presented,  and  its  presentation 
was  not  prevented  by  the  agreement. 

Court  House  Tax:  rescission.  Though  Code  section  61  prescrib- 
ing that  propositions  adopted  by  a  vote  of  the  electors  and 
local  regulations  thus  established  may  be  rescinded  in  a  like 
2  manner  by  a  subsequent  vote  taken  thereon,  was  enacted  be- 
fore the  act  (section  423)  authorizing  the  levy  of  a  tax  by 
popular  vote  for  the  erection  of  court  houses,  it  refers  to  the 
latter,  both  having  been  subsequently  reenacted  together;  and 
a  tax  levied  for  such  purpose  may  be  rescinded  by  vote  of  the 
electors. 

Appeal   from   Polk   District    Court, — Hon.     Charles    A. 
Bishop^  Judge. 


Thursday^  October  17,  1901. 

At  the  general  election  of  1898  the  following  proposi- 
tion was  submitted  to  and  voted  for  by  a  majority  of  the 
electors  of  Polk  county :  "Shall  a  new  court  house  be  erected 
in  Des  Moines,  Iowa,  to  cost  not  exceeding  $400,000,  and 
shall  the  board  of  supervisors  borrow  money  for  the  erection 
thereof,  and  issue  bonds  of  Polk  county  for  such  indebted- 
ness, and  shall  the  board  of  supervisors,  commencing  with 
the  year  1899,  and  for  a  period  not  exceeding  20  years,  levy, 
in  addition  to  the  usual  taxes  levied  by  them,  an  annual  tax 
not  exceeding  one  and  a  haK  mills  on  the  dollar  of  the  as- 
sessed valuation  of  said  county,  for  the  purpose  of  paying 
principal  and  interest  on  said  bonds?"  On  the  6th  day  of 
October,  1899,  A.  B.  McGrew,  Paul  Kraetsch,  and  W.  T. 
Shaver  filed  with  the  county  auditor  a  petition  purporting 
to  be  signed  by  one-fourth  of  the  legal  voters  of  said  county, 
addressed  to  the  board  of  supervisors,  asking  that  body  to 
submit  to  the  voters  of  Polk  county  at  an  election  the  ques- 
tion of  the  rescission  of  the  adoption  of  the  above  proposi- 
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tion.  This  is  an  action  in  mandamus  to  compel  the  board  of 
supervisors  to  act  on  said  petition.  Judgment  for  defend- 
ants, and  both  parties  appeal;  that  of  plaintiflF  being  first 
perfectly. — Ajfi/rmed. 

Cummins,  Hewitt  <&  Wright,  Read  &  Read,  and  A.  P. 
Chamiberlavn  for  appellant 

John  J.  Holloran,  Bowen,  Brockett  &  Alberson  and 
Thos,  A.  Cheshire  for  appellees. 

Ladd,  J. — The  plaintiflF  is  an  elector  and  taxpayer  of 
Polk  county.  He  signed  the  petition  addressed  to  the  board 
of  supervisors  asking  that  the  question  of  the  recission  of 
the  proposition  for  the  erection  of  a  court  house,  previously 
carried,  be  submitted  to  the  voters.  Had  he  such 
1  interest  that  he  might  prosecute  this  action  in  man- 

damus to  compel  the  board  to  act  on  that  petition? 
Mandamus  is  no  longer  to  be  regarded  as  a  prerogative  writ, 
but  rather  to  be  treated  as  one  of  right,  to  be  demanded  in  a 
civil  action.  Brown  v,  Crego,  29  Iowa,  321.  Some  diver- 
sity of  opinion  exists  with  respect  to  the  procedure  when  not 
regulated  by  statute,  but  there  is,  as  declared  in  Union  Pac. 
R.  Co.  V.  Hall.  91  U.  S.  343  (23  L.  Ed.  428),  "a  decided 
preponderance  of  American  authority  in  favor  of  the  doc- 
trine that  private  persons  may  move  for  a  mandamus  to  en- 
force a  public  duty  not  due  to  the  government  as  such  without 
the  intervention  of  the  government  law  officer."  See  cases 
•collected  in  13  Enc.  PI.  &  Prac  630  et  seq.  Generally,  the 
practice  is  regulated  by  statute,  and  section  4345  of  the 
<3ode  appears  to  be  sufficiently  explicit:  "The  order  of  man- 
damus is  granted  on  the  petition  of  any  private  party 
aggrieved,  without  the  concurrence  of  the  prosecutor  for  the 
state,  or  the  petition  of  the  state  by  the  county  attorney, 
when  the  public  interest  is  concerned,  and  is  in  the  name  of 
such  private  party  or  of  the  state,  as  the  case  may  be  in  fact 
brought"     From  this  it  clearly  appears  that,  unless  "the 
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public  interest  is  concerned,"  the  writ  will  not  issue  on  the 
petition  of  the  state,  and  it  is  quite  as  clear  that  a  private 
person  must  show  himself  to  have  been  "aggrieved"  before 
the  order  can  be  obtained.  But  when  both  these  conditions 
appear,  by  whom  shall  the  petition  be  presented?  The  ap- 
pellees insist  that  in  such  a  case  only  the  public  officer  may 
petition,  and  in  the  name  of  the  state.  The  statute,  how- 
ever, contains  no  such  limitation.  It  is  explicit  in  author- 
izing the  maintenance  of  the  action  by  "any  private  party 
aggrieved,"  and  this  may  be  done  even  though  public  inter- 
ests are  somewhat  concerned.  In  other  words,  private  rights 
may  be  vindicated  notwithstanding  public  interests,  for 
which  ample  protection  is  afforded,  may  be  involved.  Any 
doubt  on  this  point  is  dissipated  by  the  section  following, 
which  reads:  "The  plaintiff  in  such  action  shal]  state  his 
claim,  and  shall  also  state  facts  sufficient  to  constitute  a 
cause  for  such  claim,  and  shall  also  set  forth  that 
the  plaintiff  if  a  private  individual,  is  personally  inter- 
ested therein,  and  that  he  sustains  and  may  sustain  damage 
by  the  non-performance  of  such  duties,  and  that  perform- 
ance thereof  has  been  demanded  by  him,  and  refused  or 
neglected,  and  shall  pray  an  order  of  mandamus  command- 
ing the  defendant  to  fulfill  such  duty."  Section  4346,  Code. 
The  question  as  to  whether  an  action  may  be  thus  maintained 
to  enforce  a  duty  owing  the  government  as  such  is  not  before 
us,  and  upon  that  point  no  opinion  is  expressed.  Undoubt- 
edly, an  individual,  to  maintain  the  action,  must  exhibit  an 
interest  independent  of  that  which  he  holds  in  common  with 
the  public  at  large.  Weeks  v.  Smith,  81  Me.  538,  (18  Atl. 
Rep.  325)  ;  People  v.  Inspectors ,  etc.,  of  State  Prison,  4 
Mich.  187;  Heffner  v.  Com,,  28  Pa,  St.  108;  AdUns  v. 
Doolen,  23  Kan.  659;  Linden  v.  Board,  45  Cal.  6;  Terri- 
tory V.  Cole,  3  Dak.  301,  (19  N.  W.  Rep.  418).  Here  the 
plaintiff  is  shown  to  have  been  one  of  those  who  signed  the 
petition  asking  the  board  of  supervisors  to  submit  the  ques- 
tion of  rescinding  the  original  proposition  to  a  vote  of  the 
electors.     The  statute  gave  him  the  right  to  thus  petition 
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that  body.  The  law  in  this  country  has  always  regarded  the 
right  of  petition  as  sacred  and  valuable.  It  is  treated  as 
one  of  the  safeguards  of  the  rights  of  property  and  citizen- 
ship as  well.  If  the  board  unlawfully  refused  to  him,  when 
joined  by  the  lawful  number  of  petitioners,  the  relief 
expressly  given  by  the  statute, — i.  e.  an  order  submitting 
the  question  of  rescission  to  a  vote  of  the  electors, — it  in- 
vaded his  clear  legal  right  of  having  effect  given  to  the  peti- 
tion; and,  if  it  cannot  be  compelled  by  mandamus  to  dis- 
charge its  duties  under  such  circumstances,  the  petitioners 
are  left  without  a  remedy  for  the  enforcement  of  this  right 
From  its  very  nature  the  petitioners  can  have  no  pecuniary 
interest  in  this  matter,  save  in  common  with  the  taxpayers 
of  the  county ;  but,  as  the  law  confers  the  right  to  an  order 
submitting  the  proposition  to  an  election,  it  cannot  be  said 
not  to  recognize  in  them  an  interest  in  its  enforcement  It 
is  not  contemplated  that  they  be  left  without  a  remedy 
or  with  a  remedy  depending  solely  upon  the  will  of  the 
county  attorney.  In  such  contests  the  county  attorney  is 
often  a  partisan,  and  those  adversely  interested  ought  not  to 
be  compelled  to  have  their  cause  managed  or  directed  by  an 
officer  opposed  to  the  results  aimed  at  Since  the  statute 
gives  the  requisite  number  of  voters  the  right  to  demand  the 
submission  of  the  question  to  the  decision  of  the  electors  of 
the  county,  any  one  or  more  of  the  petitioners  are  entitled  to 
a  writ,  if  necessary  to  compel  the  entry  of  the  order  by  the 
board.  Kimberly  v,  Morris,  87  Tex.  637,  (31  S.  W.  Eep. 
808) ;  Simpson  v.  Osbom,  52  Kan.  328,  (34  Pac.  Kep.  747. 
II.  The  appellees  contend  the  statute  does  not  con- 
template the  submission  to  the  electors  of  the  question  of  the 
rescission  of  a  proposition  to  erect  a  court  house  at  a  cost 

exceeding  $5,000.  Section  451  of  the  Code  reads: 
2  "Propositions  thus  adopted,    and   local   regulations 

thus  established,  may  be  rescinded  in  like  manner 
and  upon  like  notice  by  a  subsequent  vote  taken  thereon, 
but  neither  contracts  made  under  them,  nor  the  taxes  ap- 
pointed for  carrying  them  into  effect,  can  be  rescinded/' 
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Evidently  "propositions  thus  adopted"  refers  to  those  previ- 
ously mentioned  in  the  same  chapter  as  voted  by  the  electors 
of  the  county.  True,  the  above  section,  with  others  relating 
to  the  submission  of  certain  questions  to  the  people  for  decis- 
ion, have  stood  since  the  Code  of  1851,  while  that  relating  to 
the  submission  of  a  proposition  for  the  erection  of  a  court 
house  and  some  other  structures  first  appeared  in  the  Revis- 
ion of  1860.  But  this  furnishes  no  reason  for  not  bringing 
the  latter  within  the  purview  of  the  statute  quoted,  when 
evidently  so  intended  by  the  general  assembly  in  enacting 
the  Code  of  1897.  No  question  can  be  made  but  that  the 
proposition  for  a  tax  should  be  included,  and  we  think  it 
clearly  refers  to  that  for  court  houses,  jails,  and  other  build- 
ings as  well. 

III.  The  district  court  held  that  which  was  done  by 
these  signing  the  petition  for  the  rescission  of  the  proposition 
for  the  erection  of  a  court  house,  carried  at  a  previous  elec- 
tion, did  not  constitute  a  petitioning  of  the  board  of  supervi- 
sors. The  object  of  this  action  is  "to  obtain  an  order 
3  commanding  the  board  of  supervisors"  to  do. "an  act 

the  performance  *  *  *  of  which  the  law  enjoins  as  a 
duty."  Section  4341,  Code.  Before  a  duty  was  involved, 
the  board  must  have  been  called  upon  in  some  way  to  act, 
either  by  positive  requirement  of  law  or  the  demand  of  some 
one  interested.  It  is  not  to  be  presumed  in  any  case  that  an 
official  body  will  purposely  refuse  or  neglect  a  duty  exacted 
by  the  law,  and,  until  the  opportunity  to  act  has  been  af- 
forded, and  omission  shown,  indicating  that  without  the 
intervention  of  the  court  the  duty  will  not  be  performed 
no  order  should  issue ;  in  other  words,  the  necessity  therefor 
must  be  first  shown.  For  this  reason  our  statute  requires 
that  the  petition  in  an  action  by  a  private  individual  allege 
^^that  performance  thereof  has  Ix^en  demanded  by  him,  and 
refused  or  neglected."  Section  4346,  Code.  Section  452  of 
the  Code  directs  that  "the  board  shall  submit  the  question  of 
the  adoption'or  rescission  of  sneli  a  measure  when  petitioned 
therefor  by  one-fourth  of  the  voters  of  the  county  unless  a 
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different  number  be  prescribed  by  law  in  any  special  case." 
To  "petition,"  according  to  Webster's  Dictionary,  means 
^^to  make  a  prayer  or  request  to ;  to  ask  from ;  to  solicit ;  to 
entreat;  especially  to  make  a  formal  written  supplication 
or  application  as  to  any  branch  of  the  government"  The 
evident  intention  of  this  statute  is  that  written  application  or 
request  be  made  of  the  board  of  supervisors  as  a  body  by  the 
proper  number  of  electors.  It  is  not  enough  that  individual 
members  be  importuned  separately,  or  merely  informed  of 
the  purposfe  of  the  petitioners.  The  application,  according 
to  the  statute,  is  to  be  made  to  the  board  as  an  organized 
body,  sitting  as  the  board  of  supervisors  of  the  county.  Was 
this  done?  It  appears  that  McGrew  and  another  deposited 
the  petition — ^which  may  be  ass\imed  to  have  been  sufficient 
— ^with  the  county  auditor  October  6,  1899,  and  that  it  was 
indorsed  by  him  as  filed.  But  this  was  wholly  imauthorized 
by  the  Code.  It  does  not  make  him  the  custodian  of  such 
applications,  at  least  before  their  presentation.  He  is  not 
the  agent  of  the  board  of  supervisors  (Polk  v.  Foster,  71 
Iowa,26),  but  an  independent  officer,  most  of  whose  duties 
are  entirely  disconnected  with  those  of  that  body.  True,  he 
acts  as  their  clerk  when  in  session,  but  the  duties  to  be  per- 
formed by  him  as  such  and  independently  are  well  defined, 
and  nowhere  is  he,  either  while  acting  as  clerk  of  the  board 
or  independently  as  auditor,  required  to  receive  or  file  such 
applications,  or  to  present  them  to  the  board  when  filed ;  nor 
is  it  exacted  of  the  board  to  take  any  notice  of  documents  of 
this  character,  save  when  properly  presented.  Aside  from 
the  mere  matter  of  accessibility,  it  might  as  well  have  been 
filed  with  the  treasurer  or  recorder.  Nor  would  any  pur- 
pose be  served  by  such  a  filing.  No  notice  or  action  prelim- 
inary to  the  presentation  of  such  a  petition  is  required,  and 
hence  there  is  no  occasion  for  depositing  it  with  any  officer 
prior  to  bringing  it  to  the  attention  of  the  board  of  supervis- 
ors. It  is  not  material  that  individual  members  examined 
it  while  in  the  auditor's  office.  This  merely  adVised  them  of 
its  existence,  unless  they  already  knew,  and  of  its  character. 
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They  were  not  bound  to  assume  it  to  have  been  placed  there 
for  their  inspection  more  than  for  that  of  other  citizens  of 
the  county.  Any  number  of  petitions  may  have  existed, 
which,  until  presented,  were  of  no  concern  to  the  board  of 
supervisors.  At  a  subsequent  session  one  of  the  members  in- 
quired of  the  auditor  if  a  petition  was  on  file,  to  which  the 
auditor  responded  in  the  aflBrmative;  but  the  board,  having 
disposed  of  all  business  before  it,  immediately  adjourned. 
This  inquiry  indicated  no  more  than  knowledge  of  its  exist- 
ence and  location.  "No  request  was  made  for  action,  and 
the  petition  had  never  been  brought  before  the  board  by 
any  one.  On  the  21st  day  of  April,  1900,  McGrew  and  two 
others  "made  written  application  for  themselves  and  other 
citizens  whose  names  appear  thereon  for  the  withdrawal  of 
the  petition  filed  with  the  county  auditor  October  6,  1899, 
asking  for  a  rescission  of  the  court  house  proposition,  adopted 
by  the  voters  of  Polk  county  at  the  general  election  of 
1898.^'  The  request  was  granted  by  the  board,  and  the  peti- 
tion delivered  by  the  auditor  to  Shaver,  who  retained  it 
imtil  the  trial  in  January,  1901.  Withdrawing  a  petition 
(*aimot  be  construed  to  be  a  presentation  thereof.  The  appli- 
cation to  do  so  amounted  to  a  request  not  to  act,  rather  than 
to  make  the  appropriate  order  of  submission.  The  auditor 
had  the  perfect  right  to  return  the  petition  without  the  per- 
mission of  the  board,  and  the  action  added  nothing  to  his 
authority.  True,  the  circumstances  advised  the  board  of  the 
existence  and  whereabouts  of  the  petition.  That  was  already 
knoXvn,  and,  as  previously  remarked,  it  was  not  bound  to  act 
imtil  called  upon  in  some  way  to  do  so.  Again,  McGrew 
tostified  to  being  at  the  court  house  during  a  session  some 
time  between  the  October  meeting  mentioned  and  April, 
1000.  He  beckoned  the  chairman  aside  to  the  railing,  and 
asked  "whether  he  was  going  to  fetch  up  that  petition  for 
rescission  at  this  meeting,"  and  said  he  "was  very  anxious 
to  have  it  acted  on,  and  get  it  before  the  people."  The  chair- 
man (Teachout)  replied  that  they  had  a  good  deal  of  work 
to  do,  but  they  would  try  and  get  it  up  that  day.     McGrew 
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further  testified :     "I  called  Teachout  to  me  at  the  railing, 
and  he  came  through  the  gate,  and  there  we    stood.      The 
gate  1  speak  of  was  in  the  railing  between  the  space  for  the 
board  and  space  for  outsiders,  Mr.  Teachout  was  presiding. 
I  beckoned  to  him,  and  he  came  right  out  by  the  railing, 
through  the  gate.     I  did  not  whisper  to  him.     I  told  him 
1  vrauted  him  to  fetch  up  this  petition  at  this  meeting  of  the 
bofird.     I  was  a  little  excited  that  he  would  not  let  me  file 
it  before,  and  hold  over  the  meeting.     I  told  him  I  meant 
business,  and  I  wanted  him  to  act  on  it  immediately.     The 
reason  I  did  not  address  him  as  chairman,  and  address  all 
the  members  of  the  board  was  that  I  supposed  that  if  I  would 
talk  to  the  chairman  of  the  board  that  that  would  be  suffi- 
cient.    What  I  said  to  the  chairman  was  not  said  privately 
It  was  just  the  same  as  if  I  had  'hollered.'    You  could  have 
heard  me  at  the  post  office.     I  talked  natural.     I  am  a  loud 
talker  anyhow.     I  can't  talk  any  other  way.     I  talked  as 
loud  as  I  am  talking  now.  .  The  other  members  could  hear 
if  they  wanted  to.     They  were  there,  sitting  in  their  chairs. 
They  were  not  transacting  business,  because  I  had  called 
l\[r.   Teachout  from  the  chair.     They  were  sitting  aroimd 
there  the  dame  as  they  are  sitting  here  now.     I  did  not  have 
the  petition.     It  was  in  Mr.  McQuiston's  hands.     I  did  not 
have  it  because  I  had  filed  it.     I  did  not  see  the  petition 
there.     That  was  why  I  was  urging  the  thing  up.     I  was 
talking  witJi  !Mr.  Teachout.    I  called  him  to  the  railing.    He 
did  not  come  through  the  gate."  Possibly  other  members  of  the 
iKjard  overheard  the  conversation  between  the  chairman  and 
McGrew,  but  it  was  not  addressed  to  them,  and  they  were 
under  no  obligation  to  give  it  the  slightest  attention.  Noth- 
ing said  justified  the  inference  that  he  was  then  presenting 
u  ])etition  to  the  board  as  a  body,  or  demanding  of  it  action 
tliereon.  Indeed,  the  witness  does  not  pretend  to  have  talked 
1o  the  board  of  supervisors,  but  expressly  states  that  his 
conversation  was  with  Teachout,  as  he  deemed  it  sufficient 
to  call  his  attention,  as  chairman,  alone,  to  the  matter.     The 
petition  was  not  there.     The  law  did  not  require  the  officers 
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to  find  it.  Nothing  was  requested  or  demanded  of  the  board 
of  supervisors  of  Polk  county  as  such,  and  without  this  no 
duty  devolved  upon  it  to  act.  Mere  notice  that  there  was 
such  a  petition,  or  knowledge  of  its  contents,  was  not 
enough.  The  board  must  have  been  called  upon  in  some 
way  to  act  before  it  can  be  said  to  have  been  remiss  in  the 
performance  of  its  duties.  As  contended,  no  particular 
mode  or  ceremony  is  prescribed  for  the  presentation  of  such 
an  application.  This  may  be  accomplished  in  an  entirely 
informal  way.  State  v.  Marshall  County  Judge,  7  Iowa, 
186.  But  that  it  must  be  presented  to  the  board  of  super- 
visors, as  such,  in  some  manner,  is  expressly  exacted  by  the 
statute  quoted.  The  petitioners  had  the  right  to  bring  their 
application  before  the  board  in  their  own  good  time,  and 
it  was  not  for  that  body  to  assume  this  to  have  been  done, 
in  the  absence  of  the  petition,  and  of  any  written  or  oral  re- 
quest for  its  action.  As  the  record  before  us  fails  to  show 
that  the  board  was  ever  called  upon  to  act  on  it,  the  petition 
was  properly  excluded  from  the  evidence. 

IV.  Complaint  is  made  of  the  court's  refusal  to  re-  * 
ceive  proof  that  certain  members  of  the  board  of  supervisors 
had  agreed  that  upon  the  mention  of  the  petition  for  rescis- 
sion an  adjournment  should  be  taken.  Such  an  understand- 
ing, if  had,  was  entirely  immaterial  to  this  centre- 
4  versy,  unless  it  prevented  the  presentation  of  the  pe- 

tition. The  only  time  such  a  thing  was  proposed  was 
the  day  before  it  was  left  with  the  auditor.  At  that  time  all 
the  business  before  the  board  had  been  disposed  of,  and  ad- 
journment amounted  to  a  refusal  to  continue  in  session 
thereafter  long  enough  to  enable  McGrew  to  procure  the  pe- 
tition from  across  the  river,  and  present  it.  The  propriety 
of  an  adjournment  under  such  circumstances  was  purely  dis- 
cretionary with  the  board,  and  the  existence  of  the  under- 
standing claimed  was  wholly  immaterial.  Butterfield  v. 
Treichler,  113  Iowa,  328. 

Other  rulings  on  the  admissibility  of  evidence  are  settled 
bv  what  has  been  said.  The  motion  to  strike  the  additional  ab- 
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stract  containing  the  opinion  of  the  judge  in  deciding  the  case 
is  overruled.  See  Williams  v.  Tschantz,  8iB  Iowa,  126:  Mc- 
Lean V,  Ficke,  94  Iowa,  283;  Mellerup  v.  Insurance  Co., 
95  Iowa,  317. — ^Affirmed. 
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fi32  m       Mrs.  Lizzie  Rice,  Appellant,  v.  Ralph  J.  Whitley,  et 
1^  !!?  iLx.^  Administrator  of  Estate  of  J.  L.  Whitley^  De- 

1138    209  ceased,  Williams  &  Tomlinson^  et  al,.  Appellees. 

Landlord  and  Tenant:  damages  fob  non-repaib:  Jury  question. 
Action  was  brought  by  a  tenant  against  a  landlord  and  parties 
who  re-roofed  a  building,  to  recover  for  damages  to  goods  in 
the  building,   caused   by   the   rain   while   such   re-rooflng  was 

1  being  done.  It  appeared  that  the  old  roof  was  leaky,  and  re- 
quired frequent  soldering,  but  that  rain  had  never  come  down 
the  side  walls  previous  to  the  time  of  re-rooflng,  nor  through 
that  portion  of  the  roof  under  which  the  tenant  placed  her  goods 
for  safety  dtiring  the  repairing.  There  was  also  evidence  that  the 

3  rain  which  caused  the  damage  came  through  only  the  un- 
soldered portion,  and  where  the  flashing  had  been  removed,  and 
that  a  month  prior  to  the  time  of  re-rooflng  the  old  roof  had 
been  repaired,  and  all  leaks  closed.  The  amount  of  damage 
was  also  shown.  Held,  that  the  evidence  was  sufficient  to  take 
the  case  to  the  jury. 

Appeal:     non-allowance  of  nominal  damages.    In  the  absence  of 

2  evidence  as  to  the  extent  of  substantial  damages,  failure  to 
assess  nominal  damages  is  not  ground  for  reversal. 

Appeal  from  Mitchell  District  Court. — Hon.  J.  C.  Shek- 

wiN,  Judga 

Friday,  October  18,  1901. 

Action  at  law  to  recover  damages  for  injuries  done 
plaintiff's  goods  through  defendants'  failure  to  use  proper 
care  and  diligence  in  repairing  the  roof  of  a  building  be- 
longing to  J.  L.  Whitley,  deceased,  in  which  said  goods  were 
stored.  The  trial  court  directed  a  verdict  for  defendants, 
and  plaintiff  appeals. — Reversed. 
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O.  W,  Ruddick  and  L,  M.  Ryce  for  appellant 

W,  L.  Eaton  for  appellees  administrators  of  Whitley 
Estate. 

G.  E.  Marsh  for  appellees  Williams  &  Tomlinson. 

Deemer,  J. — Dr.  Whitley,  deceased,  was  the  owner  of 
a  two-story  building,  the  upper  story  of  which  was  occupied 
by  plaintiff  as  a  tenant  for  a  millinery  shop  which  she  was 
conducting.  There  was  no  covenant  in  the  lease,  as  we  un- 
derstand it,  requiring  the  landlord  to  keep  the  premises  in 
repair;  at  least  none  is  shown  in  the  evidenca  The  roof 
of  the  building  was  of  tin,  and  became  out  of  repair.  There- 
upon and  on  August  10,  1896,  the  owner  made  a  contract 
with  defendants  Tomlinson  &  Williams  to  take  off  the  old 
tin  roof  and  put  on  a  new  one.  Work  was  commenced  on 
the  10th  day  of  August,  and  continued  from  day  to  day  to 
the  I7th,  when  it  was  finally  completed.  During  the  pro- 
gress of  the  work  rain  storms  were  frequent,  and  the  water 
went  through  the  roof,  and  injured  plaintiff's  goods.  She 
contends  that  the  defendants  Tomlinson  &  Williams  negli- 
gently performed  their  work,  and  failed  to  take  the  usual 
and  necessary  precaution  against  storms.  At  the  conclu- 
sion of  the  evidence  the  trial  court  directed  a  verdict*  for 
defendants  on  the  ground  that  plaintiff  had  failed  to  show 
what  damages,  if  any,  were  occasioned  by  defendants'  negli- 
gence in  putting  on  the  new  roof,  as  distinguished  from  what 
might  have  been  caused  by  the  condition  of  the  old  one. 
The  appeal  is  from  this  ruling. 

It  is  practically  conceded  in  argument  that  plaintiff^s 
goods  were  seriously  damaged  by  water  coming  througn  the 
roof;  that  defendants  owed  plaintiff  reasonable  care  and 

skill  in  removing  and  putting  on  the  new,  and  that 
1  plaintiff   was    free   from    contributory    negligence. 

There  were,  then,  but  two  things  to  be  proven  to  en- 
title plaintiff  to  a  verdict,  or  to  have  her  case  submitted 
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to  a  jury :  First,  that  defendants  did  not  use  thcf  care  or 
skill  required;  second,  that  plaintiff  suffered  damage  there- 
by, and  the  amount  thereof.  The  trial  court  found  that 
there  was  sufficient  evidence  of  negligence  to  take  the  case 
to  the  jury,  but  also  held  that  plaintiff  had  not  sufficiently 
established  her  damages.  Of  course,  for  every  violation, 
invasion,  or  infringement  of  a  legal  right  the  law  implies 
damage,  and,  in  the  absence  of  proof  of  substantial  loss, 
nominal  damages  will  be  awarded.  But  this  court 
2  is  committed  to  the  rule  that  a  case  will  not  be  re- 

versed for  failure  to  assess  nominal  damages.  WU- 
liams  V.  Brown,  76  Iowa,  643,  and  cases  cited.  As  a  gen- 
eral rule,  in  order  to  recover  substantial  damages  the  plain- 
tiff must  show  not  only  a  wrongful  act,  but  resulting  loss, 
and,  if  it  cannot  be  judicially  determined  that  defendant's 
wrong  produced  the  injury  complained  of,  or  if  the  conse- 
quences cannot  be  attributed  to  that  cause  for  which  defend- 
ant is  responsible,  there  can  be  no  recovery.  Burruss  v. 
Hines,  94  Va.  413,  (26  S.  E.  Rep.  875) ;  Fairchild  v. 
Rogers,  32  Minn.  269,  (20  K  W.  Eep.  191)  ;  Becker  v. 
JaninsU,  27  Abb.  N.  Cas.  45,  (15  N.  T.  Supp.  675. 
8  If  defendants'  original  and  continuing  wrong  operat- 

ed proximately  in  producing  the  damage,  they  are 
liable,  even  though  there  was  another  concurring  cause  op- 
erating at  the  same  time  to  bring  about  the  result  Oovld 
V,  Schermer,  101  Iowa,  582.  But,  before  this  rule  will  ap- 
ply, it  must  appear  that  the  damage  would  not  have  oc- 
curred but  for  the  defendants'  negligence.  If  some  of  the 
damages  are  due  to  acts  for  which  defendants  are  liable,  and 
some  to  other  causes,  each  independent  in  its  sphere  of  opera- 
tion, then  defendants  are  not  liable  without  proof  of  the 
damage  done  by  them.  It  is  only  when  the  causes  are  con- 
current and  co-operating  that  defendants  are  responsible 
for  the  entire  damage  done.  When  there  is  an  independent 
cause  that  may  have  produced  part  of  tlie  damage,  the  plain- 
tiff must  show  the  extent  of  the  damages  due  to  defendants' 
wrongful  act.     These  rules  are  not  in  serious  dispute  be- 
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tween  the  parties.  Indeed,  it  is  well  settled  that  in  cases 
of  tort  it  is  necessary  for  the  party  complaining  to  show 
that  the  particular  damage  in  respect  to  which  he  proceeds 
is  the  legal  and  natural  consequence  of  the  wrongful  act 
imputed  to  the  defendant.  Plumb  v,  Woodmansee,  34  Iowa, 
116. 

With  these  rules  of  law  established,  we  turn  now  to  the 
evidence  to  see  if  there  is  any  proof  of  the  damage  caused 
by  defendants'  acts.  The  building  fronts  the  south,  and  the 
roof  slants  to  the  north ;  that  is  to  say,  the  roof  is  four  feet 
higher  at  the  south  end  of  the  building  than  at  the  north. 
The  building  is  70  feet  long,  and  a  room  about  21  feet  by 
38  feet  in  the  southwest  corner  was  used  by  plaintiff  for  a 
shop  and  as  a  place  for  the  storage  of  goods.  The  original 
roof  was  of  tin,  and  had  been  on  for  20  years.  It  had  rust- 
ed, and  was  badly  out  of  repair,  and  required  frequent  sold- 
ering and  mending.  Soon  after  Whitley  purchased  the 
building,  he  decided  to  put  on  a  new  roof,  and  employed  his 
codefendants  to  do  tlie  work.  Some  of  the  evidence  tends 
to  show  that  they  commenced  at  the  north  end,  and  worked 
south,  removing  the  old  roof,  and  some,  if  not  all,  of  the 
flashing,  as  they  went.  On  the  first  day  (Monday)  about 
4  feet  of  the  old  roof  was  removed,  and  new  put  on  in  its 
place ;  on  the  next  day  8  or  10  feet  more  of  the  old  roof  was  re- 
moved, and  new  put  doTVTi ;  on  Wednesday  about  8  feet  more : 
on  Thursday  from  18  to  15  feet  more  of  the  old  roof  was  re- 
moved ;  on  Friday  15  feet  more  and  on  Saturday  from  15  to 
18  feet;  and  the  roof  was  finally  completed  the  next  Monday 
morning.  Tuesday  night  it  rained  a  little,  but  not  enough  to 
do  any  particular  damage  to  plaintiff's  goods,  although  it  in- 
terfered with  defendants'  soldering.  Thursday  evening, 
about  7  p.  m.,  it  rained  very  hard,  and  the  water  came 
through  the  roof  very  badly,  especially  at  the  north  end  of 
plaintiff's  storeroom.  Friday  morning  it  rained  again  for 
more  than  tvvo  hours,  and  again  on  Saturday  morning;  the 
do^vnpour  during  this  last  storm  being  nearly  2^  inches. 
The  evidence  shows  that  the  plaintiff's  goods  were  serious- 
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ly  damaged  by  the  Thursday,  Friday,  and  Saturday  storms. 
On  Thursday  defendants  were  at  work  over  the  north  end  of 
plaintiff's  storeroom,  and  there  is  evidence  tending  to  show 
that  they  removed  the  whole  of  the  old  tin  on  Friday. 
There  is  also  evidence  tending  to  show  that,  while  the  new 
squares  of  tin  were  laid  and  pounded  down,  there  were 
large  sections  unsoldered  when  the  rain  fell,  and  that  the 
old  flashing  on  both  the  east  and  west  sides  of  the  roof  was 
removed,  and  the  side  walls  left  exposed  and  unprotected. 
Witnesses  also  testified  that  on  Thursday  evening  there  was 
a  place  on  the  south  end  of  the  roof  10  or  15  fe^t  wide  from 
north  to  south  and  extending  across  the  building  which  was 
•covered  with  squares  of  unsoldered  tin,  and  that  the  old 
roof  was  not  turned  back  over  it  for  protection,  but  was 
taken  from  the  building.  Thursday  night  it  rained,  and 
the  water  seemed  to  come  through  this  unsoldered  tin  and 
upbn  plaintiff's  goods.  Plaintiff  testified  that  the  rain  had 
never  come  through  this  part  of  the  roof  before,  and  that 
she  moved  the  goods  to  the  south  end  of  the  ,shop, .  where 
there  was  no  leak.  Friday  morning  the  rain  came  down 
the  side  walls,  and  injured  plaintiff's  goods.  Again  they 
were  moved  to  the  south  end  of  the  shop,  and  out  from  un- 
der the  falling  water.  The  rain  from  Saturday's  storm 
came  through  all  parts  of  the  ceiling  of  the  shop  and  down 
the  side  walls,  and  further  injured  the  goods  which  had 
been  removed  to  the  south  end  of  the  building  for  proteo- 
tion.  Plaintiff  contended,  and  introduced  evidence  to  show, 
that  the  old  roof  was  entirely  removed  from  the  building, 
and  that  the  new  squares  of  the  tin  at  the  south  end  were 
unsoldered,  and  that  the  rain  came  through  by  reason  there- 
of. She  also  introduced  evidence  showing  the  damage  done 
to  her  stock  of  goods  by  the  frequent  wetting.  As  we  have 
said,  the  trial  court  found  there  was  sufficient  evidence  of 
negligence  on  the  part  of  defendants  to  take  the  case  t^ 
the  jury,  but  directed  a  verdict  because  of  lack  of  evidence 
to   show  the   damage  occasioned   thereby   as   distinguished 
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from  what  might  have  been  caused  by  the  condition  of  the 
old  portion  of  the  roof. 

Defendants  contend  in  support  of  the  ruling  that,  if 
they  had  not  attempted  to  retin  the  roof,  plaintiff  would 
have  been  damaged  by  these  storms  on  account  of  the  de- 
fective condition  of  the  old  roof  and  that  there  is  no  means 
of  telling  how  much  of  the  damage  was  due  to  water  coming 
through  the  old  defective  roof  which  was  left  intact  and  how 
much  to  the  unsoldered  squares  of  the  new.  It  must  not 
be  forgotten  that  defendants  were  attempting  to  fix  the  roof 
to  keep  it  from  leaking,  and  that  they  were  required  to  ex- 
ercise reasonable  and  ordinary  care  in  doing  the  work. 
While  plaintiff  testified  that  the  roof  leaked  prior  to  the 
time  defendants  attempted  to  put  on  the  new  one,  she  also 
said  that  the  rain  never  came  down  the  side  walls,  and 
that  but  once  in  the  year  previous  to  the  time  defendants 
attempted  to  put  on  the  new  roof  were  the  goods  damaged, 
and  then  but  to  a  small  amount;  and  that  the  rain  did  nnf 
come  through  the  south  part  of  the  roof,  to  which  she  had 
removed  the  goods  for  safety,  until  defendants  tore  off  the 
old  roof.  There  was  also  evidence  to  show  that  the  water 
came  through  from  the  unsoldered  part  of  the  roof,  and  that, 
if  any  came  through  the  holes  in  the  old,  it  flowed  along 
the  ceiling  until  it  met  that  coming  through  the  unsoldered 
portion,  and  then  descended  upon  plaintiff's  goods.  There 
was  also  evidence  from  which  a  jury  might  have  found  that 
the  water  came  through  the  unsoldered  portion  of  the  roof, 
and  at  no  other  place,  save  where  the  flashing  was  removed, 
and  that  the  roof  did  not  leak  for  a  space  of  about  12  feet 
north  from  the  south  wall  until  the  old  tin  was  removed 
therefrom.  There  was  also  evidence  to  the  effect  that  about 
a  month  prior  to  the  time  in  question  the  old  roof  was  re- 
placed, and  all  the  leaks  closed,  and  that  the  leaks  prior  to 
that  time  were  small  and  insignificant  Such  being  tht- 
record,  it  seems  to  us  the  case  should  have  gone  to  the  jury 
under  proper  instructions  from  the  court.  At  most,  there 
Vol.  115  Ia-48 
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was  a  concurring  cause,  for  which  neither  was  responsible; 
but  this  alone  would  not  absolve  defendants  from  liability 
for  the  entire  damage.  The  jury  might  have  found  that,  if 
defendants  had  used  proper  care  in  retinning  the  roof,  the 
damages  would  not  have  occurred.  If  they  had  so  found, 
there  would  be  no  doubt  of  defendants'  liability.  We  are 
not  to  be  understood  as  holding  that  defendants  were  negli- 
gent, or  that  their  negligence,  even  if  shown,  was  the  cause  of 
plaintiff's  damage.  These  were  and  are  questions  of  fact 
for  a  jury.  Of  course,  if  the  damage  was  due  to  the  faulty 
condition  of  the  old  roof,  not  directly  contributed  to  by  any 
negligent  act  of  the  defendants,  there  would  be  no  liability, 
for  the  landlord  had  made  no  covenant  to  repair.  Liability 
must  be  predicated  on  failure  to  use  ordinary  and  reasonable 
care  in  making  the  improvement.  We  think  the  evidence 
as  to  damages  was  sufficient  to  take  the  case  to  the  jury, 
and  that  the  court  erred  in  directing  a  verdict. — Reversed. 
'  Sherwin,  J.,  taking  no  part. 


Digitized  by 


Google 


INDEX. 


Abatbmbnt  to  Accid.  Inb. 

ABATEMENT— See  Appeal,  ",  »*;  Intox.  Liq.,  •,  ^  ^ 

ACCIDENT  INSURANCE. 

1.  Accidental  Injury — Juby  Question — In  an  action  on  an  insur- 

ance policy  there  was  evidence  that  the  insured  stated  that 
he  was  going  to  leave  a  train  on  its  stop  at  a  certain  cross- 
ing, but  left  it  at  a  point  over  1,000  feet  before  the  crossing 
was  reached.  Two  witnesses  testified  that  insured  descended 
the  car  steps,  and  stood  facing  inward,  holding  the  railings 
with  both  hands,  just  before  leaving  the  train,  and  that  he 
afterwards  held  on  with  one  hand  and  was  dragged 
a  short  distance.  One  witness  said  insured  appeared 
like  a  man  going  to  step  down  another  step,  as  though 
there  was  another  step  and  that  in  his  opinion,  in- 
sured fell  and  did  not  jump,  from  the  train.  Held,  that  the 
jury  was  authorized  to  find  that  injured  stepped  from  the 
train  inadvertently,  so  that  his  injury  was  the  result  of  an 
event  which  took  place  without  his  foresight  or  expectation, 
and  a  verdict  for  insured  would  be  sustained. — Smith  y. 
Aetna  Life  Ins.  Co.,  217. 

2.  Same — In  an  action  on  an  accident  policy,  evideoice  that  in- 

sured was  standing  on  the  step  of  a  moving  railway  passen- 
ger car.  holding  on  the  railings  with  both  hands^  when  he 
fell,  did  not,  as  a  matter  of  law,  show  "voluntary  exposure 
to  unnecessary  danger,"  within  an  exemption  of  liability 
contained  in  the  policy. — Idem. 

3.  BUBDKN   OP   Pboof — Instructions — ^Where,    in   an   action   on   an 

accident  insurance  policy,  not  covering  the  act  of  leaving  a 
moving  conveyance  using  steam  as  a  motive  power,  the  whole 
charge  showed  that  plaintiff  must  make  a  prima  facie  case  of 
accidental  death  and  that  then  the  burden  shifted  i.o  the  de- 
fendant of  showing  that,  by  reason  of  breach  of  some  condi- 
tion, it  was  not  liable,  it  was  not  error  to  instruct  that  the 
burden  was  on  defendant  to  establish  its  defense  that  d^ 
ceased  at  the  time  of  the  injury  was  purposely  leaving  or 
trying  to  leave  a  railway  car,  and  did  not  accidentally  slip 
or  fall  from  the  steps. — Idem. 

4.  Conditions  of  PoWcy— Violation  of  Law  as  a  Defense — It  was 

not  error  to  refuse  to  instruct  that  if  insured  sustained  the 
injuries  while  leaving  or  attempting  to  leave  the  train,  with- 
out tihe  consent  of  the  person  in  charge,  at  a  place  other  than 
the  esta.blished  depot,  he  violated  the  law.  and  thus  brcike 
a  condition  of  the  policy;  such  conduct  being  a  violation  of 
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Code,  section  4811,  making  it  a  misdemeanor  to  get  off  or  cm 
railway  cars  in  motion. — Idem, 

ACCORD  AND  SATISFACTION. 

1.  Tender  of  Less  Than  Due —Where  a  debtor  tenders  a  sum  less 

than  the  debt  due  in  full  satisfaction  thereof,  which  the 
creditor  expressly  refuses  to  accept  in  full  payment*  bat 
accepts  in  part  payment,  it  is  not  an  accord  and  satisfaction. 
— Perin  v.  Cathcart,  553. 

2.  Jury   Question — One   of   two   debtors   met   their   creq^tor  and 

offered  a  sum  less  than  t^e  sum  due,  in  full  settlement,  but 
the  attorney  for  the  creditor  stated  that  the  sum  would  only 
be  received  to  apply  on  the  debt.  An  agent  of  both  parties 
stated  in  their  presence  that  it  was  understood  that  the  ten- 
der was  madie  in  full  payment,  but  was  accepted  only  as  a 
partial  payment,  and  the  money  was  then  paid  the  creditor. 
The  debtor  testified  that  he  understood  that  the  creditor 
accepted  the  money  to  apply  on  the  sum  due.  After  the  pay- 
ment the  debtors  made  an  additional  payment  for  the  reason 
that  they  had  discovered  that  a  set-off  claim  was  less  than 
they  supposed.  Held,  that  the  question  whether  the  som 
tendered  was  received  in  full  settlement  was  for  the  jury. — 
Idem. 
ADMINIS  I  R4TOKS    See  Fkaud.  Cony.,  \  ». 

ADVANCKMENTS-See  Liens,  k 

1.  Debt — Wills — An   instrument   given    by   a    son   to   his   father, 

wherein  he  acknowledged  himself  indebted  in  a  certain  sum 
as  an  advancement,  and  agreed  to  pay  interest  thereon, 
which  was  to  be  deducted  from  his  share  of  the  estate,  is  an 
evidence  of  indebtedness,  and  not  of  a  mere  advancement; 
and  the  subsequent  execution  of  a  will,  in  which  the  same 
was  not  recognized,  did  not  convert  the  alleged  advance- 
ment into  a  gift. — Kinney  v.  Newbold,  145. 

2.  Parol  Variance— In  partition  of  land  between  heirs,  evidence 

that  a  note  given  by  one  of  the  heirs  to  the  decedent  did  not 
evidence  a  debt,  but  an  advancement  was  incompetent. — ^Rus- 
sell V.  Smith,  261. 

3.  Purchaser  From  Heir  WithoutNotice  —Where    a  decedent  has 

made  an  advancement  to  an  heir,  a  purchaser  of  the  heir's 
share  of  the  decedent's  land  takes  the  land  subject  to  the 
advancement,  though  he  purchases  without  notice  thereof. — 
Idem. 

ADVERSE  POSSESSION— See  Boundaries  », «. 

The  basis  of  a  claim  of  adverse  possession  must  be  color  of 
title,  or  claim  of  right  in  hostility  of  the  owner;  and,  if  it 
be  based  on  a  statutory  duty,  it  is  simply  permissive,  and 
lapse  of  time  will  not  ripen  it  into  a  title. — Schrimper  r. 
C,  M.  &  St.  P.  Ry.  Co.,  35. 

AFFiUaVI  is -See  Attobnkys,  ' 
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AGENCY — See  EviD  ,  *;  Jukisd  , «;  L11CK8.  *  *;  Master  and  Sf.KV., 
«;  MuNic.  CuKP  ,  \  «;  Kail  ,  ";  Tax.,  '. 

1.  Authority— Estoppel  to  Deny — Jury  Question — Plaintiff  denied 

that  she  authorized  payment  of  a  note  to  be  made  to  her  hus- 
band and  son.  The  evidence  showed  that  she  was  present  at  the 
time  of  payment,  and  failed  to  object  thereto.  The  note  was 
not  taken  up  by  the  maker  at  the  time  of  the  alleged  payment, 
and  no  reason  was  given  for  failure  to  do  so.  The  only  evi- 
dence that  she  knew  that  payments  were  being  made  on  her 
note  was  identical  with  that  which  showed  that  she  expressly 
authorized  iU  The  jury  found  that  plaintiff  was  not  estopped 
from  denying  that  the  payment  was  properly  made.  Held, 
that  the  verdict  would  not  be  disturbed. — Golden  v.  Vyse,  726. 

2.  Powers  of  President  to  Contract — Where  the  articles  of  in- 

corporation provide  that  the  affairs  of  the  corporation  shall 
be  conducted  by  its  directors  who  shall  elect  from  their 
own  number  a  president  whose  duties  shall  be  prescribed 
by  by-laws,  and  no  by-laws  conferring  power  on  the  presi- 
dent to  make  contracts  have  been  adopted,  he  has  no  power, 
acting  alone,  to  contract  for  the  corporation. — Groeltz  v. 
Armstrong  Real   B.   Co.,   602. 

3.  Construction  of  Power  is  for  Court — The  question  as  to  the 

authority  of  the  president  of  a  corporation  to  contract,  where 
depending  on  the  construction  of  the  articles  of  incorpora- 
tion, and  not  on  evidence  of  custom  or  course  of  business, 
is  for  the  court  and  not  for  the  jury. — Idem, 

4.  Authority  to  Warrant — Receipt  of  Consideration  by  Principai 

— Where  the  seller  of  machinery  receives  the  consideration, 
it  will  not  be  heard  in  an  action  on  a  warranty  thereof,  to 
deny  that  its  agent  had  authority  to  make  the  sale  and  war- 
ranty.— Blaess  v.  Nichols  &  Shepard.Co.,  373. 

5.  General  Agents — Power  to  Modify  Contract — A  general  agent, 

empowered  to  sell  and  warrant  the  machinery  of  his  prin- 
cipal, has  authority  after  entering  into  a  contract  of  sale 
and  warranty,  to  change  or  waive  the  terms  thereof. — Blaess 
V.  Nichols  &  Shepard  Co.,  373. 

6.  Apparent  General  Agency — Presumptions  as   to  Powers — ^An 

agent  having  power  to  sell  and  warrant  machinery  for  his 
principal,  and  apparently  being  a  general  agent,  will  be  pre- 
sumed, in  an  action  on  the  warranty,  to  have  been  empoiw- 
ered  to  make  such  reasonable  terms  as  he  saw  fit. — Idem. 

7.  Evidence— In  an  action  for  fraudulent  representations  induc- 

ing a  sale,  where  it  is  claimed  that  part  of  the  representa- 
tions were  made  by  a  third  person  at  the  instance  of  the 
defendant,  testimony  as  to  what  the.  third  person  said,  after 
the  sale  was  made,  about  being  in  defendant's  employ,  is 
inadmissible.^ — Mentzer  v.  Sargeant,  527. 

8.  Same — Where  there  is  evidence  that  the  defendant's  husband 

was  authorized  to  act  as  her  agent,  his  letters,  written  while 
so  acting  are  admissible  in  a  suit  in  which  she  denies  his 
agency.— *Bird  v.   Phillips.   703. 
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9.  Jury  Question — Defendant's  husband  by  her  admitted  author- 
ity employed  plaintiff  to  trade'  her  land  in  Kansas  for  land 
in  Iowa,  the  Iowa  land  to  be  conveyed  as  her  husband  should 
direct  Plaintiff  negotiated  the  trade,  and  the  Iowa  land 
was,  by  her  husband's  directions  conveyed  to  her.  Plain- 
tiff was  in  terms  authorized  to  sell  the  land,  by  a  writing 
to  which  her  husband  signed  her  name  and  his  own,  for  a 
commission  of  one-half  of  the  amount  sold  for  in  excess  of 
the  sum  named.  All  correspondence  by  plaintiff  relating 
to  all  the  transactions  was  with  defendant's  husband.  Held, 
that  the  jury  were  justified  in  finding  that  the  husband  waa 
authorized  by  defendant  to  employ  plaintiff  to  sell  the  land. 
—Bird  V.  Phillips,  703. 

10.  Principal  Suing  Agent— Must    Tender    Back    Considebation — 

The  principal  in  an  action  against  the  agent,  for  damages 
caused  by  such  sale,  in  the  absence  of  an  allegation  of  frau4 
on  the  part  of  the  agent,  must  plead  a  return  of  the  considera- 
tion to  the  purchaser,  or  an  offer  so  to  do. — ^Lunn  v.  Guthrie 
&  Boyle,  501. 

11.  Instructions  on  Retention  of  Consideration — ^An  instruction 

that  it  must  be  shown  that  the  principal  accepted  and  re- 
tained the  consideration  several  months,  to  authorize  a  recov- 
ery by  the  defendant.  Is  erroneous  and  misleading,  as  the 
instruction  requires  proof  of  the  retention  of  the  oonsiderar 
tion  over  two  months,  while  its  retention  for  more  than  a 
reasonable  time  is  all  that  is  required  to  show  the  ratification 
of  the  sale. — Idem. 

12.  Burden  of  Proof  on  Retention  of  Consideration — The  agent  is 

not  charged  with  the  burden  of  proving  that  the  principal 
received  and  retained  the  consideration. — Idem. 

13.  Curing  Error  in  Such  Charge — The  error  in  giving  such  instruc- 

tion is  not  cured  by  giving  other  instructions  that  it  was 
the  duty  of  the  principal  to  examine  the  consideration  re- 
ceived within  a  reasonable  time,  and  to  return  it  if  she  was 
unwilling  to  accept  it,  and  which  submit  the  question  of 
reasonable  time  to  the  jury. — Idem. 

14.  Ratification — ^Retaining    Consideration    Obtained   bt   Agent — 

Where  the  property  of  a  principal  is  sold  by  an  agent  on 
terms  not  authorized  by  the  principal,  but  the  latter  receivee 
and  retains  the  consideration,  and  does  not  offer  to  return 
the  same,  she  cannot,  in  the  absence  of  fraud  on  the  part 
of  the  agent,  recover  damages  from  the  agent  for  his  un- 
authorized act  in  selling  on  such  terms. — Idem. 

15.  Scwie — Where  the  directors  of  a  corporation  give  a  third  per* 

son  an  option  on  certain  property,  and  its  president  haa 
authority  in  pursuance  thereof  to  execute  a  conveyance,  but 
he,  without  authority,  makes  a  new  arrangement  with  a  third 
party,  agreeing  to  pay  him  a  commission  for  selling  the 
property,  and  to  surrender  the  amount  paid  for  the  option, 
and  the  corporation,  without  notice  that  the  sale  is  the  re- 
sult of  a  new  arrangement,  and  not  of  the  option,  accepts 
the  purchase  price  it  will  not  be  bound,  by  the  unauthorised 
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agreement  to  pay  the  commission,  etc.;  the  acceptance  of 
the  price  not  being  a  ratification  thereof. — Groeltz  v.  Arm- 
strong Real  E.  Co..  602. 

16.  Revocation—Where  plaintiff  was  employed  to  negotiate  a  trade 
of  lands  for  defendant  and  afterwards  employed  to  sell  the 
lands  received  by  her  in  such  trade,  the  services  rendered 
by  him  in  making  such  trade  being,  in  part,  the  considera- 
tion fpr  the  second  employment,  such  employment  was 
coupled  with  an  interest,  and  could  not  be  revoked  at  the 
mere  pleasure  of  defendant. — Bird  v.  Phillips,  703. 

ANIMALS-See  R.vil.,  ",  ". 

APPEAL — See  Attys.,*;  Elect.  Contests,  >;  Iniunctions;  Pkact. 
'•  Tax    ^  *  * 

Abatement— See  "  to  "  posr 

1  Abstract*— DiBECTED  Vekdict — To  enable  the  appellate  court  to 
review  the  trial  court's  ruling  directing  a  verdict  for  defendant, 
the  abstract  must  contain  all  the  material  evidence,  and  not 
merely  some  parts  of  the  evidence,  tending  to  show  that  a 
verdict  for  the  plaintiff  might  have  been  sustained. — ^Kitz- 
man  v.  Kitzman,  227. 

2.  Dei^ial  of  Abstbact— Cer^i/lcatiow  of  Record — Under  supreme 

court  rule  22,  providing  that  on  a  denial  of  the  correctness 
of  appellant's  abstract  the  appellant  shall  sustain  it  by  a 
certification  of  the  record,  a  judgment  will  be  affirmed  where 
it  is  denied  that  the  abstract  contains  all  the  material  evi- 
dence, and  the  appellant  fails  to  certify  the  record,  and  the 
transcript  does  not  contain  all  the  testimony,  so  that  the 
court  cannot  determine  whether  or  not  the  abstract  does 
contain  all  the  material  evidence. — Idem. 

3.  Same — Where  appellant's  record  is  not  certified,  and  appellee's 

abstract  denies  that  certain  exceptions  were  taken  as  to 
which  errors  are  assigned,  such  denials  must  be  taken  as 
true. — Rule  v.  McGregor,  323. 

4.  Needless     Abstracts     and     Denials — Timely     Filing — Where 

appellees  filed  a  denial  and  an  additional  abstract,  in  the 
supreme  court,  more  than  a  year  after  appellants  filed  their 
abstract,  a  motion  to  strike  out  such  additional  abstract  and 
to  tax  the  cost  thereof  to  the  appellees  will  be  sustained, 
where  the  same  was  not  necessary  to  full  presentation  of 
the  same. — Wilcox  v.  Mann,  91. 

5.  Cost  of  Needless  Abstract — Appellant  will  be  taxed  with  the 

cost  of  her  additional  abstract,  an  unnecessary  extension  of 
the  evidence  being  contained  therein. — Hawkeye  L.  &  B.  Co. 
V.  Gordon,  561. 

6.  Filings  in  Supreme  Court — Stipulation  and  Rules — Where  the 

time  of  filing  abstracts  and  motions  is  the  subject  of  stipu- 
lation between  the  parties,  neither  can  complain  that  such 
abstracts  or  motions  were  not  filed  within  the  time  required 
by  the  rules  of  the  supreme  court. — Trott  v.  C,  R.  I.  ft  P.  Ry. 
Co.,  80. 
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7.  Recitals  as  to  Evidence — ^An  abstract  of  record  recited  that 

appellant  oa  a  certain  day  filed  a  complete  transcript  of  the 
testimony,  etc.  The  amended  abstract  filed  by  appellees 
averred  that  they  therein  set  out  their  amended  abstract  of 
the  testimony,  and  concluded,  "We  have  set  out  the  testi- 
inony  somewhat  full"  because  appellant  was  asking  a  reversal 
for  insufficiency  of  evidence.  Held,  to  sufficiently  show  that 
all  the  evidence  wa»  before  the  court. — Oxford  State  Bank 
V.  Holscher,  196. 

8.  Of  Notice  of  Appeal — ^An  abstract  of  record  on  appeal  reciting 

that  "plaintiff  served  due,  legal,  and  timely  notice  of  appecd/' 
sufficiently  shows  service  of  notice  on  all  the  defendants  and 
persons  required  to  be  served. — Idem. 

9.  Showing  Judgment  Rendered — ^Where  the  abstract  on  appeal 

discloses  the  findings  of  the  trial  court  in  full,  and  it  is 
stated  in  substance,  that  judgment  was  duly  entered  in  ac- 
cordance therewith,  and  such  statement  is  not  denied,  the 
abstract  is  sufficient  as  against  the  objection  that  there  is 
no  showing  of  a  judgment  from  which  an  appeal  can  be 
taken. — Hawkeye  Ins.  Co.  v.  Huston,  621. 

10.  Service — ^Where  a  case  was  continued  at  the  January  term, 

1901,  of  the  supreme  court,  to  allow  the  appellants  time  to 
reply  to  the  appellee's  argument,  then  recently  filed,  an 
amendment  by  appellants  of  their  abstract,  called  out  by 
the  additional  abstract  and  the  argument  filed  by  the  appel- 
lees, will  be  stricken  out  on  motion  of  the  appellees,  where 
such  amendment,  though  filed  January  19,  1901,  was  not 
served  until  May  25,  1901 — two  days  before  the  case  was  sub- 
mitted.—Wilcox  V.   Mann,   91. 

11.  Appeal  to  District  Court  from  Justice  of  the  Peace  — Filing 

OF  Appeal  Bond,  Jurisdictional— ^Under  Code,  section  4552, 
providing  that  an  appeal  from  justice  court  shall  not  be 
deemed  perfected  till  a  bond  to  secure  the  judgment  and 
costs  is  filed  with  the  justice,  the  filing  of  such  bond  is  neces- 
sary to  give  the  district  court  jurisdiction  of  the  appeal  and 
the  giving  of  notice  of  appeal  and  the  filing  of  the  transcript 
and  papers  in  the  district  court  is  insufficient — Minton  v. 
Ozias,  148. 

12.  Same — ^Where  an  appeal  bond  filed  on  an  appeal  from  a  justice 

is  insufficient  to  give  the  district  court  jurisdiction,  the  latter 
court  cannot  authorize  an  amendment  thereto,  but  must  dis- 
miss the  appeal. — Idem, 

13.  Bond  not  Signed  'by  a  Surety — ^An  appeal  bond  in  justice  court 

on  an  appeal  to  the  district  court,  which  is  signed  only  by 
the  appellants,  is  insufficient  to  give  the  district  court  juris- 
diction.— Idem. 

14.  Appealable  Orders— Ruling  on  Application  to  Amend  Answkb 

— ^After  a  procedendo  was  filed  in  the  district  court  by  direct- 
ing the  entry  of  judgment  for  plaintiff  restraining  defendant 
city  from  levying  a  special  assessment,  defendant  asked 
leave  to  amend  its  answer  by  setting  up  its  right  to  recoTer 
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the  reasonable  value  of  the  materials  and  labor  expended  in 
the  improvement  which  had  accrued  since  the  submission  of 
the  cause.  The  court  overruled  plaintifF's  motion  to  strike  out 
the  application,  but  entered  judgment  in  obedience  to  tho 
procedendo.  Held,  that  the  order  overruling  the  motion  was 
not  appealable  under  Code,  cection  4101,  subdivision  1, 
authorizing  an  appeal  from  an  order  affecting  a  substantial 
right  when  such  order,  in  effect,  determines  the  action  and 
prevents  an  appealable  Judgment — ^Allen  v.  City  of  Daven- 
port, 20. 

15.  Ruling  on  Motion  to  Strike  Said  Application — The  order  over- 

ruling the  motion  to  strike  out  the  application  was  appeal- 
able, under  Code,  section  4101,  subdivision  4,  providing  that 
a  party  may  appeal  from  "an  intermediate  order  involving 
the  merits  or  materially  affecting  the  final  decision,"  as  the 
amendment  introduced  a  new  and  distinct  cause  of  action  in 
the  form  of  a  counterclaim. — Idem. 

16.  Judgment  of  Disbabment — A  judgment,  in  a  proceeding  to  dis- 

bar an  attorney,  "that  defendant  be  reprimanded,"  and  for 
costs,  amounting  to  $61,  is  appealable. — State  v.  Tracy,  71. 

17.  Argument — Assignments  Argued  in  Reply  Only — ^Where  cer^ 

tain  assignments  of  error,  not  argued  in  appellant's  original 
brief,  are  argued  for  the  first  time  in  a  reply  brief,  they  will 
be  disregarded. — Fink  v.  City  of  Des  Moines,  641. 

18.  Assignment  of  Error  — See  ".  ante;  ^  to  "  posi— On  Ruling  on 

Demurbeb — ^Where  a  demurrer  consists  pimply  of  the  general 
statement  that  plaintiff's  pleading  did  not  state  facts  entitling 
him  to  the  relief  demanded,  an  assignment  that  the  court 
erred  in  sustaining  the  demurrer  was  sufficient. — Williams  v. 
Williams,  520. 

19.  Issue  Below — Where  the  failure   of  the  servant  to  keep  an. 

account  of  his  transactions  for  the  master  is  not  pleaded  in 
an  action  for  wages,  and  his  failure  so  to  do  is  not  assigned 
as  error,  the  contention  that  such  failure  defeats  the  ser- 
vants right  to  recovery  will  not  be  considered  on  appeal.-^ 
Jackson  v.  Seevers,  370. 

20.  Motion  for  New  Trial — Where  an  instruction,  together  with 

15  others,  was  made  a  ground  of  motion  for  new  trial,  but 
none  of  the  defects  in  any  of  the  instructions  were  pointed 
out  therein,  it  cannot;  be  reviewed  on  appeal. — State  v.  Wil- 
liams, 97. 

21.  Rulings    Below — Where   objections   were   made   to   questions, 

and  a  motion  to  strike  out  tjhe  last  answer,  but  no  assign- 
ment of  error  was  predicated  on  the  court's  rulings,  the  evi 
dence  stands  for  consideration  on  appeal. — Smith  v.  Aetna 
Life  Ins.  Co.,  217. 

Attorneys— See  ".  ante. 
Oertiflcation— ^ee  *, »,  ante. 
Change  of  Venue—^See  *«,  post. 
Costs— See »,  ante;  ",  post. 
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22.  Cro88  Appeal— Election  Ck):^TESTs — On  an  election  contest,  the 

judgment  of  the  court  having  fixed  the  number  of  votes  the 
incumbent  had  received,  he  might  appeal  from  the  holding, 
if  not  satisfied,  and  the  appeal  would  bring  up  all  rulings 
on  the  reception  and  rejection  of  the  ballots  afPecting  Che 
total,  and  the  incumbent  may  maintain  a  cross  appeal. — 
Spurrier  v.  McLennan,  461. 

Damages— See  ^S  post. 

Demurrer— See  ",  ante:  ".  post^ 

Directed  Verdict— See  ',  ante. 

Discretion — See  »*  post. 

District  Oourt— See  i>,  ante. 

Divorce— See ««,  post 

Election  Contest— See  **,  ante;  ",  •■,  post. 

Error  without  Prejudice— See  ",  ",  post. 

Evidence— See  ",  ",  »*,  »  •\  ",  «  •*,  «*.  ••,  «•,  post. 

Exceptions— See  «,  «,  ante;  ",  *»,  post. 

Piling— See  *,  «,  ante. 

23.  Final  Judgment — ^Location  of  Boundaries — ^Under  CJode,     sec- 

tion 4237,  providing  that  in  proceedings  to  establish  boun- 
daries, no  appeal  shall  be  taken  except  from  a  final  judgment, 
an  appeal  will  not  lie  from  an  order  appointing  a  commis- 
sioner to  locate  a  comer  at  a  certain  point,  and  taxing  the 
costs  to  date;  the  same  being  an  interlocutory  order. — Osier 
V.  Devereaux,  724. 

Pindings— See  ",  ",  post. 

Harmless  Error— See  ",  '",  post. 

Indictment— See  ".  post 

Instructions -S  e  ^y  ante;  "  to  ^,  post. 

Issue  Below— See  ",  ante:  *»,  post 

Judgment  Below —>ee  »,  "  ante;  ",  post. 

Jurisdiction— ^ee  •.  ",  ",  ",  ante 

Justice  of  the  Peace—  See  "to  '*,  ante. 

Motions  -See  '*  ante;  *•.  *»,  ".  *',  post. 

New  Trial— See  ~.  ante:  ",  *«,  post 

Nominal  Damages— See  ^^,  post. 

Notice— See  •.  ante 

Objections— See  «  ^  6t  p^^^f 

Objections  Below — See  *•,  ",  post. 

Parties— See  *',  post. 

24.  Substitution  fob  Deceased  Pabty — Abatement — Under     Code, 

section  4150,  providing  that  the  death  of  a  party  does  not 
cause  the  proceedings  in  an  action  to  abate,  the  court  may 
determine  an  appeal  after  a  party  has  died,  and  before  a  sub- 
stitution has  been  made. — ^Williams  v.  Williams,  520. 

25.  Assignee  of  Judgment  Need  Not  Be  Substituted — ^Where  the 

record  showed  that  after  the  judgment  was  rendered  it  was 
assigned  to  plalntifC's  attorneys,  the  contention  that  there- 
fore such  assignees  should  be  substituted  as  the  real  parties 
In  interest,  instead  of  plaintiff,  in  the  appellate  court,  was 
without  merit;  such  substitution  being  neither  required  nor 
authorized  by  Code,  section  3476,  providing  that  no  action 
shall  abate  by  the  transfer  of  any  interest  therein,  nor  by 
any  other  statute. — Emerson  v.  Miller,  315. 
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Pleading— See  ",  '\  ante;  *',  *\  post. 

Preservation  of  Evidence— See  '\  *  ante;  •*  to  *«,  post. 

Presumptions —  ee  ^-  to  **,  post 

Beferees— See  «•,  «',  post 

Beopening  Oase  -  See  ^',  post. 

26.  Review  on  Appeal  — Change  of  Venue — An  application  for  a 
change  of  venue  for  prejudice  was  supported  by  affidavits  of 
eight  citizens  of  the  county.  No  reason  was  given  for  their 
belief,  but  clippings  from  papers  were  attached,  setting 
forth  in  a  sensational  manner,  the  circumstances  of  the 
homicide,  and  that  subscriptions  had  been  made  over  the 
county  to  erect  a  monument  to  the  man  with  whose  murder 
defendant  was  charged.  Defendant  had  been  removed  to  the 
jail  of  a  neighboring  county.  Some  90  persons  made  affida- 
vits to  the  effect  that  defendant  could  obtain  a  fair  trial. 
Held^  That  a  refusal  of  the  change  some  four  months  aftef 
the  commission  of  the  crime  was  justified. — State  v.  Wil- 
liams, 97. 

27.  Conflict  in  Evidence — Where    there  is  a  conflict  in  the  evi- 

dence, the  findings  of  the  jury  are  conclusive. — Lanza  v.  Le 
Grand  Quarry  Co.,  299.— Welch  v.  Browning,  690;  Yeager  v. 
Spirit  Lake^  593. 

28.  Costs — TcLxation  of — Under  Code,  section  4237,  providing  that 

in  proceedings  to  establish  boundaries  an  appeal  can  only 
be  taken  from  a  final  judgment,  an  appeal  cannot  be  taken 
from  an  interlocutory  order  in  such  proceedings,  taxing  the 
costs  to  date,  on  the  mere  ground  that  it  carries  the  costs. — 
Oster  V.  Devereaux,  724. 

29.  Motion  to  RetcLx  Essential — An  application  to  the  trial  court 

to  retax  costs,  or  to  hold  the  matter  of  costs  in  abeyance, 
is  necessary  to  a  review  by  the  appellate  court  of  an  order 
taxing  costs  in  boundary  proceedings. — Idem. 

30.  Ruling  Below — Where  appellant  moved  in  the  trial  court  for 

retaxation  of  costs,  but  appealed  without  securing  any  rul- 
ing on  the  motion,  no  question  involved  in  the  motion  is  be- 
fore the  appellate  court. — Slagle  &  Co.  v.  De  Gooyer,  401. 

31.  Discretion — Granting  New  Trial — The  action  of  the  trial  court 

in  granting  a  new  trial  will  not  be  disturbed  on  appeal  unless 
an  abuse  of  discretion  is  shown. — Brooks  v.  B.  of  Am.  Yeo- 
man, 588. 

82.  Refusal  to  Re-open  Case — Where  plaintiff  closed  his  testimony 

before  adjournment  on  the  first  day,  but  in  the  morning  was 
permitted,  over  objection,  to  examine  another  witness,  and 
the  defendant  closed  just  prior  to  the  noon  adjournment^ 
after  which  the  court  refused  to  allow  him  to  examine  an- 
other witness  for  the  purpose  of  impeaching  plaintiff's  last 
witness,  such  refusal  was  not  such  plain  abuse  of  discretion 
as  to  cause  a  reversal.— Kling  v.  C,  M.  &  St  P.  Ry.  Co.,  133. 

83.  Evidence — Where,  in  an  action  to  settle  a  disputed  boundary, 

the  evidence  as  to  the  true  location  of  a  government  section 
corner   is  contradictory,   both   before  the   commissioner   and 
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before  the  trial  court,  and  the  court  confirms  the  report  as 
to  the  disputed  boundary  as  measured  from  the  commis- 
sioner's location  of  such  comer,  such  findings  of  the  com- 
missioner and  the  court  will  not  be  disturbed. — ^Newton  v. 
Templeman,  641 

14.  Rebuttal  and  Testimony  in  Chief— The  admission  in  rebuttal 

of  material  testimony  which  should  have  been  introcLuced  in 
chief  is  not  rerersibl©  error. — Perin  v.  Cathcart,  553. 

15.  Bhotoing  Purpose  of  Offered  Testimonv— -Where  it  is  not  Kj^ 

parent  from  a  question  or  from  statement  of  counsel  what 
was  proposed  to  be  proven  thereby,  error  cannot  be  predi- 
cated on  a  rule  excluding  such  question. — ^Tuttle  v.  Wood, 
507. 

16.  Habmless  EiBOB — Triffling  Excess  in  Judgment — ^Error  in  ren- 

dering a  judgment  for  22  cents  more  than  the  sum  due,  is 
not  sufficient  to  authorize  a  reversal. — Perin  v.  Cathcart,  558. 

17.  Undue  Credits  to  Appellant — On    appeal    in  a  mortgage   fore- 

closure, defendant  cannot  complain  of  credits  erroneously 
allowed  in  her  favor. — Iowa  Cent  Ass'n  v.  Vogt,  59. 

88.  Instructions — How  Made  Part  of  Record — Instructions  which 
were  handed  to  the  judge,  marked  on  the  margin  "Refused. 
Defendant  excepts," — ^with  the  judge's  signature,  and  were 
filed  with  the  clerk  of  the  district  court  the  day  the  verdict 
was  returned,  became  a  part  of  the  record;  and  the  conten- 
tion that  they  could  not  be  considered  by  the  appellate  court 
because  they  were  not  embodied  in  the  bill  of  exceptions  was 
without  merit. — Decatur  v.  Simpson,  848. 

39.  Exceptions — ^Where  no  exception  was  taken  to  an  instruction, 

an  objection  thereto  cannot  be  considered  on  appeal. — State 
V.  Williams,  97- 

40.  Made  in  Motion  for  New  Trial — ^Under  Code,  section  3709,  pro- 

viding that,  when  exceptions  to  the  charge  are  first  taken  in 
the  motion  for  a  new  trial,  they  must  specify  the  part  of 
the  charge  objected  to,  and  the  ground  of  objection,  an  ob- 
jection in  such  motion  "that  the  court  erred  in  giving  to  the 
jury  the  instructions,"  stating  the  numbers  of  all  instruc- 
tions, is  insufficient — ^Rule  v.  McGregor,  323. 

41.  Failure  to  Request  Charge  Below — A  party  cannot  object  on 

appeal  to  an  instruction  as  abstract  and  not  especially  ap- 
plied to  the  evidence,  when  no  more  explicit  instruction  was 
'requested. — ^Tuttle  v.  Wood,  507. 

42.  Instructions  not  Complained  of — Where  there  are  no  objections 

to  the  giving  of  instructions,  they  will  be  considered  on  i^ 
peal  as  the  law  of  the  case.--Cryne8  v.  City  of  Independence, 
448. 

43.  Issues  Below — ^Where  an   issue  is  not  raised  in  or  called  to 

the  attention  of  the  trial  couil,  it  will  not  be  considered  in 
the  supreme  court. — Bird  v.  Phillips,  703. 

44.  Failure  to  Amend  after  Motion  in  Arrest  of  Judgment — ^A  party 

whose  pleading  is  defective,  and  who  does  not  on  a  motion 
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in  arrest  of  judgment  in  his  favor,  offer  to  cure  such  defect 
by  taking  advantage  of  Ck>de,  section  3760,  providing  that 
defective  pleadings  may  be  amended  on  motion  in  arrest  of 
judgment,  cannot  be  relieved  from  the  consequences  of  his 
neglect,  on  appeal. — Decatur  v.  Simpson,  348. 

45.  NoK-ALix>WANOB  OF  NoHiNAL  DAMAGES — In  the  iB.bsence  of  evi- 

dence as  to  the  extent  of  substantial  damages^  failure  to 
assess  nominal  damages  is  not  ground  for  reversal. — ^Rioe  v. 
Whitiey,  748. 

46.  Objection  Below — ^A  point  made  for  the  first  time  on  appeal 

will  not  be  considered. — ^Buser  v.  City  of  Cedar  Rapids,  683. 

47.  Failure  to  Rule — ^The  failure  of  the  trial  court  to  rule  on  an 

objection  to  evidence  when  offered,  in  the  trial  of  an  action  at 
law,  without  a  jury,  though  the  objecting  party  excepts  to  the 
failure  to  so  rule,  is  not  reversible  error,  but  the  objecting 
party  must  renew  his  objection  after  the  materiality  of  tiie  evi- 
dence has  been  determined  by  the  subsequent  development 
of  the  case. — Oaar,  Scott  ft  Co.  v.  Nichols,  223. 

48.  Unauthorized  Amendment  ,of  Pleading — ^A    decree    cannot    be 

attacked  on  appeal  because  of  the  filing  of  an  amended  peti- 
tion making  new  parties,  without  leave  of  the  court  and 
notice  to  adverse  parties  where  the  amendment  was  proper, 
and  no  question  of  defect  of  parties  was  made  in  the  trial 
court. — ^West  Side  Lumber  Co.  v.  Hathaway,  654. 

49.  Objection — General — Where  portions  of  a  letter  oftered  in  evi- 

dence are  admissible,  a  general  objection  to  the  entire  letter 
does  not  authorize  its  exclusion. — Perin  v.  Cathcart,  553. 

50.  Failure  to  Make  Timely  Objection  to  Testimony — ^Where  evi- 

dence was  admitted  without  objection,  the  overruling  of  a 
subsequent  motion  tjo  strike  out  was  not  error. — Tuttle  v. 
Wood.  507. 

*61.  Pabties — Matters  Affecting  One  Not  Before  the  Supreme  Court — 
Plaintiff  sold  land  to  S.,  who  executed  a  purchase  money 
mortgage.  Thereafter  the  land  was  conveyed  to  D.,  and  a  claim 
against  plaintiff  for  alleged  shortage  in  acreage  was  assigned  to 
D.,  D.  filed  a  cross  claim  for  $1,700  for  shortage  in  the  acreage, 
and  asked  that  the  notes  and  mortgage  to  that  extent  be  can- 
celedi  Judgment  for  the  full  amount  was  entered  against 
S.,  the  relief  denied  D.,  who  appealed.  Held,  that  if  relief 
be  granted  D.,  and  the  lien  on  the  land  reduced  to  that  ex- 
tent, the  judgment  against  S.  would  remain  unsatisfied,  and 
S.  would  be  affected  by  the  appeal,  and  no  notice  thereof 
having  been  served  on  S.,  it  would  be  dismissed. — Clayton 
V.  Sievertsen,  687. 

52.  Pbesumptions — As  to  Finding  of  Facts — ^The  decision  of  the 
trial  court,  in  a  law  action,  tried  without  a  jury,  will  be  pre- 
sumed tlo  be  based  on  a  finding  of  fact  made  by  the  tria] 
court,  though  none  is  requested,  when  the  evidence  is  suffi- 
cient to  support  the  decision  on  such  theory. — Oaar,  Scott  ft 
Co.   V.   Nichols,   223. 
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53.  For  Judgment  Below — Where  there  are  any  grounds  shown  ia 

the  record  on  which  the  trial  court's  rulings  can  be  suft- 
talned,  its  judgment  will  be  affirmed,  though  it  may  haT© 
rested  its  holding  on  some  other  foundation. — Cotton  v.  8. 
W.  Mut.  Life  Ins.  Co.,  729, 

54.  Notice  as   to  Witnesses  Not  Indorsed  on  Indictment — Where 

the  record  on  appeal  contained  nothing  to  show  that  the 
names  of  two  witnesses  called  by  the  state  were  not  Indorsed 
on  the  indictment,  and  that  no  notice  was  given  of  the  state's 
Intention  to  call  them,  it  cannot  be  presumed  that  such  were 
the  facts,  on  review  of  a  ruling  disallowing  defendant's  ob- 
jection to  the  examination  of  such  witnesses  on  such  grounds. 
—State  V.  Mulholland,  170. 

55.  Offer  of  Evidence — Where  the  contents  of  documents  offered 

in  evidence  are  not  set  out  in  the  abstract,  the  ruling  of  the 
court  excluding  them  will  be  presumed  correct — Pearl  v.  O. 
&  St.  L.  Ry.  Co.,  536. 

66.  UsEXcss  Appeal — Where,  pending  appeal  to  the  supreme  court 

from  an  order  of  the  district  court  on  appeal  from  an  assess- 
ment, the  assessment  is  vacated,  its  validity  will  not  be  de- 
termined.— Berry  v.  City  of  Des  Moines,  44. 

67.  Waiver — Objections — Rule  Made  by  Ofticcfor— Where     defend- 

ant's objection  to  certain  evidence  on  the  ground  of  irrele- 
vancy was  sustained,  it  was  not  entitled  to  object  to  the  ex- 
clusion of  evidence  on  t^e  same  subject  subsequently  offered 
in  its  own  behalf. — Trott  v.  C,  R.  I.  ft  P.  Ry.  Co.,  80. 

Boles— See «,  ante 

Buling  Below— See  ".  "  ".  ",  »«.  *^  ante;  *»  to  •',  post 

Service— See  ^\  ante. 

Stipulations— See  ^  ante. 

Substitution— See  -*  ",  ante. 

Sureties — See  ",  ante 

Transcripts-  See  ",  «*.  ^post 

58.  Trial  de  Novo  ^—Assignment   of   Ebbob  on   Taking   of   Testi- 

mony Not  Allowed — -Under  Code,  section  3652,  providing 
that  appeals  in  equitable  actions  shall  be  tried  de  novo,  the 
appellant  in  such  an  action  cannot  make  assignments  of  er- 
ror in  the  admission  or  rejection  of  evidence,  and  have  them 
considered  as  in  an  action  at  law. — Spinney  v.  Halliday,  420. 

59.  On  Ruling  on  Demurreb — The  overruling  of  demurrer  to  cross 

petition  may,  on  proper  assignment,  be  reviewed  on  appeal^ 
where  the  case  is  there  triable  de  novo,  though  the  party 
pleaded  over,  and  had  a  trial  on  the  merits. — Hawkeye  L. 
ft  B.  Co.  V.  Gordon,  561. 

60.  Motion  in  Case  Tried  De  Novo — On  appeal  in  an  equity  case 

triable  de  novo,  from  a  ruling  on  a  motion  for  a  retazatlon 
of  costs,  no  question  as  to  such  motion  is  before  the  appel- 
late court  without  an  assignment)  of  error  on  the  ruling. — 
Slagle  ft  Co.  V.  De  Gooyer.  401. 

61.  Election  Contests — Is  not  Tried  De  Novo — On  an  appeal  from 

the  holding  of  the  court  on  an  election  contest  the  supren^ 
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court  does  not  try  the  case  de  novo^  but  considers  only  the 
errors  assigned  by  appellanL — Spurrier  v.  McLennan,  461. 

62.  Findings  as  to  Marking  of  Ballots — ^Where,  on  an  election  con 

test,  the  court  holds  that  a  cross  in  the  square  opposite  a 
blank  on  a  ticket  not  filled  by  the  insertion  of  a  name,  is 
not  an  identifying  mark  authorizing  the  rejection  of  a  ballot, 
the  holding  is  a  finding  of  fact,  and  not  reviewable  on  appeal, 
except  for  insufficiency  of  evidence  to  sustain   it — Idem. 

63.  Pbeseevation  of  Evidence — ^Notwithstanding  the  enactment  of 

Code,  section  3675,  declaring  that  in  all  appealable  actions 
the  parties  are  entitled  to  have  the  whole  proceedings  re- 
ported the  following  things  are  still  essential  to  a  review 
de  novo:  The  evidence  must  be  taken  in  writing  or  it  may 
be  taken  in  shorthand,  provided  that  the  notes  or  their  trans- 
lation be  certified  by  the  trial  judge;  in  either  case,  the  trans- 
lation, certified  to  either  by  judge  or  reporter,  and  showing 
a  certification  of  the  notes,  must  be  filed  within  the  time 
allowed^  for  appeal. — Dwyer  v.  Rock,  722. 

64.  Transcript  of  Evidence— Must  he  on  File  Within  Six  Months 

After  Decree — Code,  section  3675,  declaring  that  in  all  ap- 
pealable actions  the  parties  are  entitled  to  have  the  whole 
proceedings  reported,  which  report,  when  certified  by  the 
judge,  shall  constitute  a  bill  of  exceptions,  does  not  change 
the  requirement  of  section  3652  that  in  equitable  actions  the 
longhand  extension  of  the  evidence  shall  be  filed  and  certified 
by  the  judge  within  six  months. — Spinney  v.  Halliday,  420. 

65.  Certification  of  Transcript — Shorthand  Report  Made  by  Assist- 

ant Reporter — ^Where  the  shorthand  notes  of  the  evidence 
were  taken  by  the  assistant  official  reporter,  a  certification 
of  the  longhand  extension  by  the  official  reporter  is  not  a 
compliance  with  section  3749,  providing  thati  in  equitable 
actions  the  evidence  may  be  taken  by  any  one  appointed  by 
the  judge,  and  the  report  certified  by  such  reporter.-^Idem. 

66.  Report  of  Referee — Where  Evidence  in  Equity  Cause  is  in  a  Re- 

port of  a  Referee — ^Where  the  evidence  is  not  in  the  record 
on  appeal  in  equity,  but  the  appeal  is  based  on  the  report 
of  a  referee,  such  report  is  final  as  to  all  facts. — Jackson  v. 
Seevers,  370. 

67.  Same — Where  the  evidence  is  not  in  the  record  on  appeal  in 

an  equity  case,  but  the  appeal  is  on  the  report  of  a  referee, 
a  defense  based  on  facts  which  are  not  referred  to  in  his  re- 
port will  not  be  considered  on  appeal. — Idem. 

68.  Review  of  Evidence — Divorce — ^As  the  sufficiency  of  the  case 

made  and  the  credibility  of  the  parties  depends  so  much  on 
their  appearance,  a  decree  of  divorce  on  the  ground  of  cruel 
and  inhuman  treatment,  endangering  life,  will  not  be  dis- 
turbed on  the  ground  of  insufficiency  of  the  evidence,  though 
the  case  is  triable  de  novo  on  appeal;  there  being  testimony 
that  defendant  was  a  man  of  hasty  and  violent  temper,  and 
when  angered  used  profane  and  abusive  language;  that,  ex- 
cited over  trivial  matters,  he  slapped  plaintiff's  face  on  two 
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occasious — once  quite  violently;  that  he  refused  her  request, 
when  sick,  to  send  for  a  neighbor;  that  at  the  birth  of  a 
child  he  questioned  its  paternity;  that  he  cursed  and  called 
her  vile  names  in  the  presence  of  her  children  and  others; 
that  he  denounced  her  parents  and  friends;  audi  that  by 
reason  of  such  treatment  she  was  tormented  with  fear,  and 
made  ill,  weak  and  nervous,  thus  tending  to  endanger  her 
life. — Berry  v.  Berry,  543. 
UseleBB  Appeal— .-•ee  ".  ante. 
Waiver— &ee  *^  ".  ",  ",  ",  ante. 

APPLICATION-See  MuT   Fiee  Insub.  ' 

APPLlCAilON  OF  PaYMEN  1— See  Moktgagkh.  \  ^  ". 

ABRE5T  OK  JUUGMEN  I— See  Pbact.,  *. 

ASbAULT— See  Damaoks,  ». 

ASSIGNAIEN  I— See  Appeal,";  Liens.  \ 

ATTAUHMfcN TS-See  Evid..  ». 

ATTORNEYS— See  Appeal,  »;  Cbim.  Law,  «>;  Liens,  « to  •. 

1.  Disbarment — ^Authobtty   of   Judge   to    Dibeot   Institution  of 

Disbarment  Proceedings — Where  an  individual  mailed  an 
affidavit  to  a  judge,  in  vacation,  charging  an  attorney  with 
unprofessional  conduct,  the  judge  was  authorized,  when  sit- 
ting as  a  court,  to  direct  disbarment  proceedings  to  be  begun 
in  the  name  of  the  state,  and  to  appoint  attorneys  to  prose- 
cute the  case. — State  v.  Tracy,  71. 

2.  Judgment — Reprimand — Where  the  court  fails  to  And  the  de- 

fendant guilty  it  has  no  power,  on  dismissing  the  charges^ 
to  render  judgment  "that  the  defendant  be  reprimanded," 
and  for  costs. — Idem. 

3.  Summary  Proceedings  for  Money  Withheld — ^The    court     may, 

on  motion,  require  an  attorney  to  pay  over  to  his  client 
money  collected,  though  the  attorney  did  not  act  in  bad  faith 
in  withholding  the  money. — Union  Bldg.  &  Sav.  Ass'n  v. 
Soderquist,  695. 

4.  I/ten  Adjustable  In — Where. an  attorney  withholds  money  col- 

lected for  his  client,  claiming  the  right  to  do  so  because  of 
fees  due  him  for  services  in  that  and  other  proceedings  for 
his  client,  the  court,  on  a  motion  to  require  the  attorney  to 
pay  over  such  money,  may  adjust  any  set-off  the  attorney 
may  have,  and  for  which  he  may  have  a  lien  on  such  money. 
— Idem. 

5.  Security  By  Client  Not,  Required — Security  for  amount  of  at- 

torney's claim  is  not  required  before  proceeding  by  motion 
to  compel  the  attorney  to  pay  over  such  money. — Idem. 

6.  Venue — Where  an  attorney  collected  a  judgment  for  his  client, 

a  motion  to  compel  him  to  pay  over  the  money  is  properly 
heard  in  the  county  in  which  the  judgment  was  recovered. — 
Idem. 

7.  Evidence — Form  of — ^Where  a  motion  is  made  for  a  judgment 

requiring  an  attorney  to  pay  over  money  collected  for  his 
client,  the  evidence  on  the  hearing  must  be  such  as  is  admis- 
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sible  in  civil  action;  hence  ex  parte  affidavits  are  inadmissi- 
ble.— Idem. 

8.  Finding  of  Court  is  Verdict — ^Where,  on  a  motion  to  compel 

an  attorney  to  pay  over  money  collected,  the  court  heard  the 
attorney's  claim  of  set-off,  and  allowed  a  portion  thereof»^ 
the  finding  as  to  the  amount  he  is  entitled  to  has  the  same 
weight  as  a  verdict. — Idem. 

9.  Set-off — Claim  Need  Not  Be  Presented  to  Receiver  of  Client 

—Where  an  attorney  has  a  lien  on  money  collected  for  his 
client,  a  corporation,  for  services  rendered  in  that  and  other 
proceedings,  his  right  to  set  off  such  claim  on  a  motion  tio 
compel  him  to  pay  over  such  money  is  not  lost  by  his  failure- 
to  present  his  claim  to  a  receiver  of  such  corporation. — Idem, 
10.  Evidence — Harmless  Error — Where,  on  a  motion  to  compel  an 
attorney  to  pay  over  money  collected  for  his  client,  a  corpo- 
ration, evidence  is  improperly  admitted  that  a  receiver  of 
such  corporation  was  appointed,  and  that  the  attorney  failed 
to  prove  his  claim  of  set-off  before  such  receiver,  the  judg- 
ment should  not  be  reversed  where  it  appears  that  the  court 
disregarded  such  evidence  and  allowed  a  portion  of  such 
claim. — Idem, 

AUCTION  SALE—See  Taxes,  •. 
BAlLMENIS-^See  Cbeditob,  «. 

BANKEDPTCT. 

Contingent  Liabilities  Barred  by  Disciiarge — The  claim  of  a 
surety  of  a  bankrupt  on  a  note  which  was  listed  and  proved 
in  the  bankruptcy  proceedings  by  the  creditor,  and  which  the 
surety  was  subsequently  obliged  to  pay,  was  barred  by  the 
discharge  in  bankruptcy. — Hayer  v.  Comstock,  187. 
BONDS^See  Appeal,  ",  ";  Build,  and  Loan  Assn  ;  Intervention, 

»;  INTOX  LiQ ,  w  ";  Liens,  ";  Libel,  \  \ 
BORROWING— See  Contracts,  », «. 

BOUNDABIES— See  Partition  Waters. 

Adverse  Possession — Occupanct  by  Mistake — ^Where  defendant 
erected  a  fence  on  what  he  thought  to  be  the  boundary  line 
of  his  lot,  but  which,  in  fact  included  some  of  plaintiff's  land, 
and  maintained  the  same  for  tiie  statutory  period,  regarding 
it  as  the  true  boundary,  but  not  claiming  plaintiff's  land  so 
included,  except  as  a  part  of  the  lot,  the  possession  was  not 
adverse,  so  as  to  ripen  into  title  by  limitation. — Palmer  v. 
Osborne,  714. 
2.  Acquiescence — Defendant  built  a  fence  on  what  he  believed 
to  be  the  boundary  line  between  his  lot  and  that  of  plaintiff, 
but  in  fact  on  plaintiff's  land,  and  including  part  of  his  lot. 
The  lot  was  unoccupied,  and  plaintiff  was  a  non-resident,  and 
had  no  notice  of  the  existence  of  the  fence  except  that  which 
might  be  implied  from  ownership.  Held,  that  there  was  no 
acquiescen<:e  in  the  boundary,  as  established  by  the  fence, 
from  which  an  agreement  that  it  was  the  true  boundary 
might  be   presumed. — Idem.  * 
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3.  Custom  as  Evidence  of — A  custom  existing  In  a  certain  city  to 

locate  division  lines  by  the  tops  of  ridges  in  platting  addi- 
tions, will  not  justify  the  regarding  of  a  ridge  as  the  division 
line  between  an  addition  and  adjacent  property,  when  a  dif- 
ferent line  has  been  established  by  metes  and  bounds  in  tf 
deed   from  the  original  owner  of  the  addition. — Idem. 

4.  Starting  Point— Where,  in  an  action,  under  the  Code,  to  settle 

a  Qlsputed  boundary  line,  the  commissioner  reports  that  he 
could  not  fix  the  line  without  locating  a  certain  section  cor- 
ner, and  that  he  did  locate  such  corner,  but  his  report  as  to 
such  location  was  not  confirmed,  because  the  parties  inter- 
ested therein  were  not  parties  to  the  action,  the  location 
made  by  him  was  sufficient  as  a  point  from  which  to  measure 
in  locating  the  boundary  disputed  in  the  action. — Newton  v. 
Templeman,   641. 

BUILDING  AND  LOAN  ASSOCIATIONS— See  MoirroAOEs, 

18 

May  Take  Bond  that  Prescribed  Security  Will  be  Furnished — 
Though  a  building  association  could  loan  money  only  on 
the  security  prescribed  by  statute,  it  could,  on  receiving  an 
application  for  a  loan  exceeding  twice  the  value  of  the  real 
estate  offered  as  security,  take  a  bond  conditioned  for  the 
erection  of  such  improvements  on  the  land  as  would  make 
the  real  estate  exceed  twice  the  loan.— Hcime  S.  &  F.  Co.  v. 
T.  &  Dep.  Oo.,  394. 

BURD£N  OF  PROOF— See  AociD.  Iksub..  »;  Agenct,  »•;  Fbaud* 
CoNV.,  >♦;  Notes  and  Bills,  »;  Pubohasbbs,  *;  Undue  Invlu* 
KNOB,  >;  Wills,  ",  ",  ",  »». 

BUYERS— See  Purchasebs. 

BY-LAWS— See  Corpob  ,  • 

CANCELLATION— See  Land,  and  Ten.,  K 

CERTIFICATES—See  Evidence,  ». 

CHANGE  OF  VENUE— See  Appeal,  ••;  Pbact.,  ». 

CHARACTER— See  Cbim.  Law,  ", 

CHATTEL  MORTGAGE— See  Mobtgages. 

CITIES  AND  TOWNS-See  MUNO.  Cobp. 

COMMISSIONS-See  Sales. 

CONDITIONAL  SALES. 

1.  Defined  —A   conditional    sale   within   Code,   section   2906,   la  a 

sale  to  take  effect  on  a  condition  to  be  performed  by  the  pur- 
chaser.—Davis  G.  Engine  Co.  v.  McHugh,  415. 

2.  Same — A  sale  on  approval,  after  condition  performed  by  the 

seller,  does  not  become  complete  until  such  approval  by  tlhe 
buyer,  V  though  he  is  given  custody  of  the  goods  before  that 
time. — Idem. 

Z.  Recording  Acts — Plaintiff  entered  into  a  written  contract  to 
sell  a  traction  engine  to  P..  in  which  it  was  stipulated  that 
the  latter,  on  the  delivery  of  the  engine,  ^ould  execute  notes 
for  the  purchase  price,  secured  by  a  nnortgage  on  the  engine, 
and  that  title  should  not  pass  till  such  setUemeat  was  con- 
cluded and  accepted  by  plaintiff.  An  agent  of  plaintiff. 
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who  had  no  power  to  waive  the  terms  of  the  acn^eement,. 
allowed  P.  to  tqjce  poeeession  of  the  engine  before  settle- 
rnemt,  for  the  pufiioBe  of  testing  it.  Held,  not  a  conditional 
sale,  within  the  meaning  of  Code,  section  2905.-rGaar,  Scott 
A  Ck>.  y.  Nichols,  223. 
CONSIDERATION— See  Agbnct,  ♦,  »«,  ",  ",  ";  Contract,  ';  Evip  , 

Fraud.  Cont.,  \  »,  ♦. 

NoTss  AND  Bills,  \  •,  •. 

CONSTITUTIONAL  LAW. 

1.  Municipal  Debt  LIml* — ^Evasion — ^Where  a  city  is  indebted  to 

the  constitutional  limit,  it  may  not  evade  the  provision  by 
acquiring  a  waterworks  plant  in  consideration  of  hydrant 
rentals.— Hall  v.  City  of  Cedar  Rapids,  199. 

2.  Improvements  Paid  by  Special  Assessment — Bame — Constitu- 

tion, article  11,  section  3,  limiting  the  power  of  the  city  to 
contract  indebtedness  to  an  amount  not  exceeding  5  per  cent 
of  its  taxable  property,  does  not  prevent  a  city  already  in- 
debted to  the  constitutional  limit  from  making  a  contract 
for  street  improvements  to  be  paid  for  by  special  assess- 
ments on  abutting  property. — Pt.  D.  E.  L.  &  P.  Co.  v.  City 
of  Ft.  D.,  568. 

8.  Pabtial  Validity — Paving  Contracts — A  paving  contract  obli- 
gating a  city  to  pay  the  cost  of  paving  certain  street  inter- 
sections, etc.,  is  not  wholly  void  and  unenforceable  by  the  con- 
tractor because  the  city  was  previously  indebted  to  the  con- 
stitutional limit,  but  the  contractor  may  take  advantage  of 
any  portion  of  the  contract  which  the  city  had  power  to  make. 
— Idem. 

4.  Wbongful  Acts — Where  a  municipal  contract  for  street  im- 
provements provided  that  the  contractor  should  receive  the 
special  assessment  certificates  in  payment,  the  city's  liability 
for  damages  resulting  from  an  erroneous  assessment,  upon 
property  not  liable  is  not  an  incurring  of  indebtedness,  the 
constitutional  prohibition  not  applying  to  a  liability  arising 
from  a  wrongful  act. — Idem. 

6.  Paving  Tax — Foot  Rule — The  statute  authorizing  an  assess- 
ment for  street  improvements  in  accordance  with  the  front 
foot  rule,  and  without  regard  to  special  benefits,  is  not  un- 
constitutional.— Idem. 

CONTEMPTS— See  Intox.  Liquors,  ♦• 

CONTRACTS— See  Agency,  »;  Const  Law.  ».  ♦;  Evid.,  ";  Life 
Insur..  •, »;  Mortoaobs,  ";  Munic.  Corp.,  »;  Physicians,  »; 
Rail.,  >  to «. 
1.    Acceptance — Offer  To  Sell — Plaintiff  wrote  to  defendant,   of- 
fering to  sell  to  him  a  stock  of  drugs,  and  received  in  reply 
the  following  letter:     "Your  letter  received  this  a.  m.,  will 
be  there  Wednesday  or  Friday.     If  not,   I  will  write  you, 
stating  when  I  can.     Would  like  to  have  possession  on  No- 
vember 1st    You  can  make  invoice  of  the  goods  as  you  sell 
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them,  and  then  I  could  get  In  the  April  term  of  court  for  a 
permit."  Held,  that  the  letter  did  njjt  constitute  -a  binding 
acceptance. — Coad  v.  Rogers,  478. 

2.  Addition  to  or  Substitute  for  Contract — ^A  band  cutter  and 
feeder  was  sold  under  a  waranty,  and  thereafter  the  seller 
and  purchaser  entered  into  an  agreement  that,  if  the  feeder 
would  not  work,  a.  feeder  of  another  description  should  be 
substituted.  Held,  in  an  action  on  the  original  warranty, 
that  the  latter  contract  was  in  addition  to  the  original  con- 
tract of  warranty,  and  not  a  substitute  therefor  which  would 
prevent  an  action  on  the  original  warranty. — Blaess  v.  Nichols 
A  Shepard  Co.,  373. 

8.  Ante-Nuptial  — CJonstbuction — Dower  and  Inheritance — An 
ante-nuptial  oral  contract,  properly  evidenced  by  a  written 
contract,  executed  after  marriage,  recited  that  in  the  case 
of  the  death  of  either  of  the  parties  the  survivor  should  not 
Inherit  any  claim,  right  or  interest  in  the  estate  of  the  de- 
ceased. Both  parties  had  living  children  by  former  marriages 
at  the  time  of  the  execution  of  the  contract.  The  uncontra- 
dicted testimony  of  the  notary  executing  the  instrument 
showed  that  he  was  requested  by  both  parties  to  draw  a  con- 
tract which  would  show  that  each  of  the  parties  before  mar- 
riage had  released  all  claim  or  right  of  every  kind  in  the 
estate  of  the  other.  Held,  that  the  contract  not  only  excluded 
the  wife  from  taking  any  interest  as  heir  in  the  estate  of  the 
husband,  but  also  excluded  her  from  taking  a  dower  interest 
therein,  as  a  strict  construction  of  the  word  "inherit"  would 
render  the  contract  inoperative. — ^Kohl  v,   Frederick,   517. 

4.  Articles  of  Incorporation  and  By-Laws— Are    Part     of    Insur- 

ance Contract — The  articles  of  incorporation  and  by-laws  in 
mutual  associations  enter  into  and  become  part  of  the  con- 
tract with  each  member. — Parmer's  Mut.  Hail  Ass'n  v.  Slat- 
tery,  410. 

5.  Agreement  not  to  Borrow  Money  "Elsewliere"— A    provision  in 

a  note  limiting  the  right  to  make  payments  thereon  before 
maturity  to  money  not  "borrowed  in  whole  or  in  part  else- 
where" is  valid. — Lasher  v.  Union  Cent.  L.  I.  Co.,  231. 

6.  Construction — A  condition  attached  to  a  provision  of  a  note 

which  permits  the  making  of  partial  payments  thereon  in 
any  amount  •  at  any  time  before  maturity,  that  the  money 
paid  should  not  be  "borrowed,  In  whole  or  in  part,  else- 
where," applies  to  a  payment  in  full  before  maturity  as  well 
as  to  partial  payments,  for  the  provision  giving  the  right 
to  make  payments  and  the  condition  limiting  the  right  are 
mutually  dependent;  and  hence  the  payee  cannot  be  com- 
pelled to  receive  payment  in  full  before  maturity  where  the 
maker  borrowed  a  part  of  the  money  tendered  as  payment — 
Idem. 

7.  Consideration  for  Modification  of  Contract — ^Where       a       pur- 

chaser of  machinery  under  a  warranty  requiring  a  return 
thereof  within   a  certain   time   if   unsatisfactory  keeps  the 
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machine  under  a  modified  agreement,  and  performs  the  lat- 
ter agreement,  the  seller  will  not  be  heard  to  say,  in  an 
action  on  the  warranty  contained  in  the  modified  agreement, 
that  there  is  no  consideration  to  support  it. — Blaess  v. 
Nichols  &  Shepard  Co.,  373. 

8.  Discounts — (Conditions  Precedent — ^Where  a  contract  requiring 

certain  payment  provides  that  the  payor  shall  receive  a  cer- 
tain discount  if  the  payment  is  made  in  full  by  a  certain 
day  and  the  entire  sum  is  not  paid  by  that  time,  the  payor 
is  not  entitled  to  the  discount,  though  the  failure  to  pay 
arises  from  a  dispute  as  to  a  set-off  claimed  by  the  payor. — 
Perin  v.  Cathcart,  553. 

9.  Evidence — Proof  of  Agreement  to   Pay  for  Board — Deceased  ' 

and  his  wife  went  to  live  with  their  daughter  and  her  hus- 
band under  an  arrangenaent  whereby  deceased  was  to  build 
an  addition  to  the  house  and  furnish  a  part  of  the  family 
expenses,  which  arrangement  was  carried  out  until  the  death 
of  deceased's  wife,  from  which  time  he  continued  to  live  with 
the  daughter,  without  paying  board  or  furnishing  supplies. 
He  often  stated  that  the  daughter's  family  would  be  paid 
lor  his  keeping,  and  the  daughter  testified  to  such  conversa- 
tions between  her  father  and  her  husband.  Held^  sufficient 
to  show  that  the  son-in-law  and  daughter  were  to  receive 
compensation   for  deceased's  board. — Mallow  v.  Walker,  238. 

10.  Oral  Contract  to  Sell  Land — Evidence  Fails  to  Establish — 

Evidence  in  a  suit  to  quiet  title  to  land  examined,  and  held 
insufficient  to  establish  against  his  grantor's  heirs  a  certain 
oral  contract  set  up  by  plaintiff  as  the  basis  of  his  title,  and 
under  which  he  had  entered  into  possession. — Handley  r. 
Handley,  151. 

11.  Grant  of  Franchise  to  Lay  Track  in  Street  — Contract     to    va- 

cate— A  city  council  granted  a  street  railway  the  right  to  lay 
tracks  on  public  alleys  and  streets  on  payment  for  injuries 
to  abutting  owners.  An  abutting  owner  consented  to  the 
construction  of  a  side  track  by  the  company  in  a  certain 
alley  and  waived  all  damages  resulting  therefrom;  and  the 
company  agreed  that,  if  it  became  necessary  to  close  the 
alley  in  question,  it  would  vacate  its  track.  Held,  that  on 
the  subsequent  passing  of  an  ordinance,  with  the  consent  of 
the  abutting  owners,  that  the  alley  should  be  vacated  and 
granted  to  the  use  of  a  certain  railroad,  it  became  incum- 
bent on  the  street  railway  to  vacate  the  track. — Getchell  & 
M.  Co.  V.  D.  M.  U.  Ry.  Co.,   734. 

12.  Master  and  Servant  —Agreement  that  Servant  Shall  Give  all 

His  Time — Master's  Right  to  Share  in  a  ServofU's  Profits  in  a 
Partnership— -Where  a  servant  under  a  contract  of  employ- 
ment requiring  him  to  give  his  entire  time  to  the  master  is 
a  member  of  a  stock  buying  firm,  but  does  not  give  any  per- 
sonal attention  to  such  business  further  than  to  occasionally 
buy  stock,  and  does  not  neglect  his  duties  to  the  master,  the 
latter  is  not  entitled  to  the  servant's  share  of  the  profits 
arising  from'  the  partnership. — Jackson  v.  Seevers,   370. 
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13.  Purchase — Agreement   to   Purchase — ^An   order   for  a   gasoline 

engine,  providing  that  the  buyer  should  pay  therefor  a  cer- 
tain sum,  payments  to  be  made  '*when  engine  is  set  up,  run- 
ning and  meeting  your  (the  seller's)  claims,"  etc.,  does  not 
constitute  a  purchase,  but  is  a  mere  agreement  for  a  pur- 
chase on  certain  terms  to  be  performed  by  the  seller. — Davis 
G.  Engine  Co.  v.  McHugh,  415. 

14.  Re-insurance— Where  an  insurance  company  assumed  all  the 

liabilities  and  contracts  of  another  company,  and  issued  an 
invitation  to  all  the  members  of  the  latter  company  to  ex- 
change policies  for  those  of  the  reinsuring  company,  and  it 
was  shown  that  the  reinsurer  issued  ten  different  kinds  of 
policies  at  different  rates,  a  surrender  of  a  certificate  of  the 
original  insurer,  with  a  request  for  a  policy  in  the  reinsurer, 
does  not  constitute  a  contract  for  insurance. — Cotton  v.  S.  W. 
Mut.  Life  Ins.  Co.,  727. 

COHYICTS. 

Certificates  of  Deposit — Payment  to  WAjaDEN — The  warden  is 
not  authorized  to  receive  payment  of  .a  certificate  of  deposit 
belonging  to  a  convict,  and  such  payment  is  at  the  bank's 
risk. — ^Thompson  v.  Niles  &  Watters,  67. 

COPIES— See  Mot  Fibb  Insur. 

CORPORATIONS— See  Agency,  •,  »;  Contracts.  *;  Evid  ,  «; 
LiFB  Insur  ,  *. 

1.  Notice  of  Incorporation — Insufficeij^t     Publication — Under     a 

statute  providing  that  a  notice  of  incorporation  must  be  pub- 
lished in  some  newspaper  as  convenient  as  practicable  to 
the  principal  place  of  business  of  the  corporation,  the  publi- 
cation of  such  notice  in  a  newspaper  published  weekly  in  a 
small  town  more  than  60  miles  by  rail  from  the  place  of 
business  of  a  corporation,  was  not  such  a  publication  as  to 
meet  the  requirements  of  the  statute,  when  the  corporation's 
place  of  business  was  in  a  large  commercial  city,  having  a 
number  of  daily  newspapers  with  a  large  circulation,  and 
numerous  other  papers  of  more  or  less  general  circulation. — 
Berkson,  Hughes  &  Co.  v.  Anderson,  674. 

2.  Intention  to  make  By-Laws — Notice     of     Unnecessary — ^Notice 

in  advance  to  each  member  of  a  mutual  association  of  the 
intention  of  the  board  to  exercise  the  power  expressly  con- 
ferred on  the  board  by  the  articles  of  incorporation  to  enact 
by-laws  is  unnecessary. — Farmer's  Mut.  Hail  Ass'n  v.  Slat- 
tery,  410. 

CORROBORATION—See  Crim.  Law,  ',  ^  •;  Evro.,  «. 
COSTS— See  Appeal,  •«;  Intervention.  »;  Mortgagrb,  •,  ^  «. 
COUNTIES— See  Lim.  op  Actions,  ",  ";  Mandamus. 

COUNTY  ATTORNEY-See  Intox.  Liqu  ,  •. 

May  act  as  PlaintifTs  Attorney— A  county  attorney  during 
whose  term  defendant  was  indicted  for  an  illegal  sale  of  In- 
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toxicating  liquors,  not  connected  with  the  sale  to  plaintiff's 
husband,  Is  not  prohibited  from  being  an  attorney  for  her 
in  an  action  for  damages  from  a  sale  to  her  husband — Belli- 
son  V.  Apland  &  Co.,  599. 

COUNTY  TRBASURER-See  Taxes.  *. 

COURTS— See  Attorneys,';  Ceim  Law,  **;  Depositions,';  Jcdom., 

*;  Mutual  Benefit  Assn.,  *;  Taxat.,  », »«. 
COURT  AND  JURY— See  Agenct,  ». 

DO VEN  ANTS— See  Land,  and  Ten..  ', «;  Lim.  of  Act  , ' 

1.  Liability  of  Heirs  and  Devisees — Heirs    and    devisees    are    lia 

ble,  to  the  extent  of  the  property  reaching  their  hands,  for 
a  breach  of  the  ancestor's  or  testator's  covenants  to  warrant 
and  defend  the  title  conveyed  by  such  ancestor  or  testator  in 
his  lifetime;  the  ancestor's  or  testator's  estate  having  been 
settled. — McClure  v.  Dee,   546. 

2.  Parties — Devisees — ^Where  a  will  bequeathed  all   of  testator's 

property  to  his  wife  for  life,  with  power  to  use  both  princi- 
pal and  income  to  supply  herself  with  all  the  comforts  and 
luxuries  she  might  desire,  with  remainder  to  a  trustee  for 
several  beneficiaries,  an  action  for  damages  resulting  from 
breach  of  testator's  covenant  of  freedom  from  incumbrance 
was  properly  brought  against  the  wife  and  trustee,  instead 
'  I  of  the  remainder-men  under  the  will,  since  the  latter  ac- 
tion might,  under  the  terms  of  the  will,  have  been  ineffec- 
tual.— Idem. 

CREDITORS— See  Fraud.  Conv..  »,  • 

1.  Debtor's  Default— ejection  of  Creditor  to  Treat  Debt  as  Due—- 

A  creditor  who  demands  payment  of  the  whole  of  an  indebt- 
edness which  has  become  due  by  reason  of  the  default  of  the 
debtor  in  the  treatment  of  interest,  subject  to  a  requirement 
that  the  debtor  pay  back  the  interest  at  once,  which  is  done, 
does  not  elect  to  treat  the  indebtedness  as  due  so  as  there 
after  to  enable  the  debtor  to  pay  it,  contrary  to  the  term« 
of  his  obligation. — Lasher  v.  Union  Cent  L.  I.  Co..  231. 

2.  Execution   Cbeditor — Possession   by    Bailee — Mere    possession 

of  property  by  a  bailee  is  not  sufficient  evidence  of  title 
thereto  to  protect  a  judgment  creditor  of  the  bailee  levying 
on  the  property,  as  against  the  owner  thereof. — Gaar.  Scott 
ft  Co.  V.  Nichols,  223. 

CRIMINAL  LAW, 

t.  Accessory  After  the  Fact — ^Nor  an  Accomplice — Corrobora- 
tion— ^The  distinction  between  accessories  before  and  after 
the  fact  is  still  preserved,  and  the  accessory  after  the  fact 
is  not  an  accomplice,  so  as  to  require  corroboration  of  his 
testimony  to  convict  the  principal. — State  v.  Jones,  114. 

2.    "Accomplice"   Defined — The   test     by     which     to     determine 
whether  a  person  is  an  accomplice  to  a  crime  is,  could  he  be 


Small  flgures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 

Digitized  by  VjOOQIC 


776  INDEX. 

Crim.  Law    Continued 

indicted  for  the  same  offense  for  which  the  principal  is  being 
tried?— Idem. 
Aooomplice— See  •,  ante:  \  ',  post 

3.  Adultery— Evidence — Acts   Subsequent   to  Act   Charged — On   a 

prosecution  for  adultery,  evidence  from  which  sexual  inter- 
course between  the  parties  might  be  inferred  to  have  occurred 
subsequent  to  the  act  charged  in  the  indictment  was  prop- 
erly received,  where  the  acts  were  near  enough  in  point  of 
time  and  sufficiently  significant  to  have  a  tendency  to  estab- 
lish an  adulteroms  disposition  in  the  parties  at  the  time  of 
the  act  charged. — State  v.  More..  178. 

4.  Conviction  Sustained — On  a  prosecution  for  adultery,  evidence 

of  the  subsequent  acts  of  the  parties,  together  with  the  cir- 
cumstances of  the  act  charged,  of  which  there  was  no  direct 
evidence,  examined  and  considered  sufficient  to  support  a 
conviction  therefor. — Idem. 

5.  Alibi — Beabs  on  Reasonable  Doubt  as  to  Whole  Case  of  State. 

On  a  prosecution  for  burglary,  where  the  defense  of  alibi  was 
made,  the  court  charged  that  the  burden  of  provng  the  defense 
of  alibi  was  on  defendant,  which  defense  must  be  established 
by  a  preponderance  of  the  evidence,  and  that,  if  the  proof 
failed,  the  defense  should  not  be  considered,  but  if  it  were 
established,  the  jury  should  give  it  full  consideration.  Heldf 
that  the  instruction  was  error,  in  the  absence  of  an  instruc- 
tion that  evidence  as  to  alibi  should  be  taken  into  account 
on  the  question  of  reasonable  doubt, — whether  or  not  estab- 
lished by  a  preponderance  of  the  Evidence. — State  v.  Hogan* 
455. 

Character— See  ",  posi. 

Oorroboration— See  \  «,  **,  post. 

Oross-Examination— See  *,  ante;  •,  post. 

Discretion— See  ".  post. 

Bvidenco— See  »,  *.  \  ante;  »«,  ",  *\  «  to  »»,  ••,  w^  «  «  p^jf 

6.  Evidence  -Admissions — Jury  Question — ^Where  on  the  trial  for 

obtaining  goods  by  falsely  representing  that  he  owned  certain 
cattle  there  is  evidence  that  in  a  civil  suit  defendant's  wife,  in 
his  presence  testified  that  the  cattle  were  always  hers,  and  de- 
fendant is  hard  of  hearing,  the  question  whether  he  heard  such 
testimony  is  for  the  jury. — State  v.  Dexter,  678. 

7.  Corroboration  of  Accomplice — The  corroborative  evidence  nec- 

essary to  convict  a  principal  on  the  testimony  of  an  accom- 
plice need  not  go  to  the  whole  of  the  latter's  testimony,  but 
is  sufficient  if  it  corroborates  some  material  part  thereof. — 
State  V.  Jones,  114. 

8.  Same — The  corroborative  evidence  necessary  to  convict  a  prin- 

cipal on  the  testimony  of  an  accomplice  need  not  be  direct, 
but  may  be  circumstantial. — Idem. 

9.  Cross-examination — Reputation — ^Where   a  witness   of  the   de- 

fendant, who  was  charged  with  keeping  a  house  of  ill  fame, 
gave  evidence  in  chief  that  defendant  was  reputed  to  be  a 
charitably  disposed  person,  who  was  kind  to  those  who  were 
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sick  and  in  distress,  and  that  he  had  never  seen  anything  out 
of  the  way  at  her  house,  it  was  in  the  discretion  of  the  court 
to  allow  such  witness  to  be  questioned  on  cross-examination 
as  to  the  reputation  of  the  house,  and  the-  admission  of  such 
questions  was  not  reversible  error. — State  v.  Beebe,   128. 

10.  Failube  of  Co-indictee  to  Testify — Need  Not  he  Instructed  on — 

Code,  section  5484,  providing  that,  if  an  accused  shall  not 
elect  to  become  a  witness,  that  fa^t  shall  not  have  any  weight 
against  him,  does  not  require,  on  trial  of  one  of  several  co- 
indictees,  an  instruction  that  the  jury  shall  not  consider  the 
failure  of  accused  to  call  his  co-indictees  as  witnesses. — State 
V.  Hogan,  455. 

11.  Specific  Objections — Reputation — Code,  section  4944,  provides 

that  the  state,  upon  the  trial  of  any  persons  indicted  for 
keeping  a  house  of  ill  fame,  may,  for  the  purpose  of  estab- 
lishing the  character  of  the  house,  introduce  evidence  of  its 
general  reputation.  The  state  failed  to  confine  its  questions  as 
to  the  reputation  of  the  house  to  the  time  prior  to  the  finding 
of  the  indictment,  and  defendant  objected  to  such  question  as 
incompetent,  irrelevant  and  immaterial.  Held,  that  there  was 
no  error  in  the  record  of  which  defendant  could  complain,  since 
she  failed  to  specifically  point  out  her  objections  to  the  ques-" 
tions.— State  v.  Beebe,  128. 

12.  Failure  to  Object — Later  Ohjectiona — Since  reputation  is  not 

made  in  a  day  and  much  evidence  on  the  point  of  the  reputa- 
tion of  the  house,  down  to  the  time  of  trial,  having  been  ad- 
mitted befoie  the  objection  was  made,  error  in  admitting  fur- 
ther evidence  on  the  same  point  was  without  prejudice.^ 
Idem. 

13.  Same — Where,  upon  a  prosecution  under  Code,  section  4939,  for 

keeping  a  house  of  ill  fame,  defendant  allowed  her  witness 
to  answer  improper  questions  without  objection,  the  admis- 
sion of  such  testimony  was  not  reversible  error. — Idem. 

Failure  to  Produce  Evidence— see  »^  anie 

False  Pretenses— See  •,  ante;  "  to  **,  post. 

14.  Evidence — Cha/racter — ^Where   defendant  is  accused   of  obtain- 

ing goods  by  false  pretenses,  he  may  prove  his  character  and 
general  reputation  in  the  community  of  his  residence  with 
respect  to  the  traits  Involved,  but  cannot  go  into  details. — 
State  V.  Dexter,  678. 

15.  Like  Offenses — Where,  in  a  prosecution  for    obtaining    goods 

under  false  pretenses  evidence  is  offered  that  defendant  ob- 
tained goods  from  others  than  complainant  on  the  same  rep- 
resentations, the  admissibility  of  such  evidence  in  the  first 
instance  does  not  depend  on  its  sufficiency  to  establish  guilt 
of  a  like  offense;  but,  if,  when  all  in,  it  does  not  tend  to  show 
such  guilt,  defendant  should  move  to  strike  out  such  evidence 
or  to  instruct  the  jury  to   disregard  it. — Idem. 

16.  Same — Where  defendant  is   accused    of    obtaining    goods    by 

false  pretenses,  evidence  that  he  procured  goods  from  others 
on  the  same  representation  is  admissible. — Idem. 
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17.  Of  Ownership — Defendant  purchased  machinery  on  credit,  rep- 

resenting that  he  owned  certain  live  stock.  On  such  ma- 
chinery and  stock  being  attached  for  such  purchase  price  de- 
fendant's wife  made  affidavit  that  he  had  executed  a  bill  of 
sale  of  such  machinery  "and  other  property*'  to  her  at  a  date 
subsequent  to  such  purchase.  Held,  in  a  prosecution  for  ob- 
taining the  machinery  under  false  pretenses,  that  such  affi- 
davit was  not  evidence,  that  defendant  owned  the  stock  at 
the  date  of  the  bill  of  sale. — Idem. 

18.  Same — In  a  prosecution  for  obtaining  goods  on  credit  under 

false  pretenses  by  defendant  in  representing  that  he  owned 
certain  stock,  testimony  of  his  statements,  that  the  stock  be- 
longed to  his  wife  and  of  her  statements  in  his  presence  that 
she  owned  it,  is  admissible. — Idem, 

19.  Same — In  a  suit  against  defendant,  a  heifer  was  attached  as  his 

property.  His  wife  testified  in  his  presence  that  it  was  hers, 
raised  by  her  from  her  cow.  Held,  in  a  prosecution  for  ob- 
taining goods  by  falsely  representing  that  defendant  owned 
it,  proof  of  such  testimony  of  his  wife  was  admissible. — 
Idem. 

20.  Presumptions — Proof  of  ownership  of   a   chattel   at   a  certain 

time  is  not  a  proof  of  ownership  at  a  prior  time. — Idem. 

21.  Privileged  Communications — Where  defendant  is  on  trial  for  ob- 

taining goods  by  falsely  representing  that  he  owned  certain 
cattle,  evidence  that  in  a  former  suit  his  wife  testified  that 
the  cattle  were  always  hers  Is  not  objectionable  under  Ck>de, 
section  4606,  prohibiting  the  wife  from  testifying  against 
her  husband. — Idem. 

22.  Reliance — Where  defendant  obtained  goods  by  false  pretenses, 

which  he  would  not  have  obtained  but  for  such  pretenses,  the 
offense  is  sufficiently  shown,  though  other  matters  may  have 
been  taken  into  consideration. — Idem. 

23.  Indictment  and  Proof — Where  defendant  is  accused  of  obtain- 

ing several  articles  by  false  pretenses,  he  may  be  convicted 
if  any  of  such  articles  were  so  obtained. — Idem. 

24.  Same — ^Where  defendant  is  accused  of  obtaining  goods  by  cer- 

tain false  pretenses,  he  may  be  convicted  if  any  of  the  false 

pretenses  charged  are  proven. — Idem. 
Husband  and  Wife— See  *\  ante. 
Indictment—See  *«  to  «1,  post 
Indictment  and  Proof— 8ee  **,  ante. 
Initructions— See  »,  ante;  ", »», ",  »^  post. 
Intent— See  ".  ",  ante 
Judge  and  Court -See  ^,  post. 
Jwry  auestion— See  «*,  «.  post. 

25.  Larceny  — Identity  of  Stolen  Money —  Jury  Question — In  a  pros- 
ecution for  larceny,  there  was  evidence  that  before  the  larceny 
defendant  did  not  have  the  amount  of  money  which  was 
found  on  him  afterwards;  that  when  arrested  he  tried  to 
secrete  or  destroy  the  paper  money  which  he  had  on  his  per- 
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son  and  that  the  kind  of  money  lost,  was  the  kind  of  money 
found  on  defendant.  Held,  that  an  instruction  that  there 
was  no  evidence  identifying  the  money  found  on  defendant  as 
the  money  stolen,  was  properly  refused. — State  v.  Newhouse, 
178. 

26.  Possession  of  Stolen  Pbopebty — Presumptions — In  a  prosecu- 

tion for  larceny  from  the  person,  where  a  third  person,  ac- 
cused as  an  accomplice,  testified  that  defendant  gave  him 
$25,  stating  that  *he  had  got  the  old  man's  money,"  and 
where  there  was  evidence  showing  a  return  of  the  money  to 
the  victim,  an  instruction  as  to  the  inference  arising  from 
the  possession  of  the  recently  stolen  money  was  properly 
given. — State  v.  Jones,   114. 

27.  Return  of  Stolen  Money — In  a  prosecution  for  larceny  from 

the  person,  where  a  third  person,  accused  as  defendant's  ac- 
complice, testified  that  defendant  gave  him  |25,  stating  that 
*'he  had  got  the  old  man's  money,"  etc.,  evidence  as  to  the 
return  of  the  money  received  by  him  to  the  victim  was  prop- 
erly admitted. — lOem, 

28.  Sufficiency  of  Evidence — In  a  prosecution  for  larceny  from  B., 

an  employe  who  was  working  at  the  hotel  where  B.  was  stop- 
ping testified  that,  the  latter  having  been  drinking,  he  took 
him  to  his  room,  and  both  fell  asleep;  that  he  was  awakened 
by  the  landlady  standing  in  the  door,  and  went  down  stairs 
with  her,  and  about  five  minutes  later  defendant  came  down, 
called  him  into  the  wash  room,  and  gave  him  $25.  stating 
that  "he  had  got  the  old  man's  money,"  and  would  divide, 
etc.  The  employe,  when  arrested,  gave  up  the  |25,  which 
was  returned.  The  landlady  testified  that  the  employe  took 
B.  to  his  room  at  her  suggestion;  that  she  afterwards  dis- 
covered defendant  in  the  hallway;  that  he  was  not  boarding 
at  the  hotel;  that  he  went  into  the  wash  room  with  the 
employe  on  coming  down  stairs,  etc.  Held,  that  the  employes 
testimony  was  sufficiently  corroborated  to  warrant  sending 
the  case  to  the  jury. — Idem. 

29.  Sentence  not  Excessi\'e — Where  defendant  pleaded  guilty  to 

three  indictements  for  theft,  and  judgment  was  entered  for 
a  fine  of  $200,  and  imprisonment  in  the  county  jail  for  six 
months,  under  each  indictment,  the  punishment  was  not 
excessive,  though  one  indicted  at  the  same  time  for  the  same 
offense  was  found  guilty,  and  sentenced  under  one  indict- 
ment to  a  fine  of  $300,  and  imprisonment  in  the  county  jail 
for  twelve  months,  while  the  other  indictments  against  him 
were  dismissed. — State  v.  Walthall.  126. 

30.  Misconduct    of    Prosecuting    Attorney— On   a  prosecution   for 

burglary,  one  of  defendant's  witnesses,  having  been  asked 
on  cross-examination  whether  he  had  conversed  with  defend- 
ant prior  to  the  trial,  and  having  denied  it,  was  then  asked 
whether  he  had  not  at  a  particular  time  and  place,  said,  to 
a  person  named,  that  defendant  had  approached  him  and 
asked  him  to  testify  in  a  certain  way,  with  the  Insinuation 
that  if  he  did  not  he  would  be  in  danger.    Held,  that  the  fact 
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of  defendant  having  made  any  such  statement  not  beins 
proved,  it  was  error  for  the  prosecuting  attorney  to  refer  to 
the  assumed  threat  in  his  argument  to  the  jury. — State  v. 
Hogan,  455. 

31.  Discretion  of  Trial  Court — Where,  on  a  criminal  prosecution^ 

the  prosecuting  attorney  improperly  asked  a  witness  for  de- 
fendant whether  he  had  ever  been  in  a  reform  school,  the 
question  whether  it  was  such  misconduct  as  to  authorize  a 
new  trial  being  a  matter  to  be  determined  by  the  trial  court 
in  its  discretion,  the  overruling  of  a  motion  for  a  new  trial 
will  not  be  disturbed  on  appeal.— Idem. 

32.  Failure  to  Ask  Charge  Removing  Prejudice — ^Accused,  having 

asked  no  directions  of  the  jury  at  the  time  of  the  question 
or  afterwards  for  the  purpose  of  removing  any  prejudice  that 
might  have  arisen,  cannot  complain  on  appeal. — Idem. 

33.  Refusal  to  give  8uch  Charge  Orally — The  refusal  of  the  trial 

judge  at  the  time  of  the  argument  to  take  notice  of  an  ob- 
jection by  defendant's  attorney  to  the  prosecuting  attorney's 
reference  to  the  testimony — such  refusal  being  on  the  ground 
that  he  could  not  instruct  the  jury  orally, — was  error,  since 
a  direction  not  to  consider  the  reference  would  not  have  been 
an  instruction  which  must  be  in  writing. — Idem, 

34.  Refusal  Not  Cured — An  instruction  on  the  submission  of  the 

case  to  the  jury  that  the  evidence  as  to  the  witness'  outside 
conversation  was  to  be  considered  only  so  far  as  it  might 
affect  his  credibility  did  not  cure  the  error. — Idem. 

35.  New  Trial  for  Failure  to  Swear  Wltnnest^-Under  Code,  section 
4601,  providing  that  every  human  being  of  sufficient  capacity 
to  understand  the  obligations  of  an  oath  is  a  competent 
witness,  and  the  constitutional  guaranty  that  every  man  ac- 
cused of  crime  shall  be  confronted  with  the  witnesses  against 
him,  a  new  trial  for  a  prosecution  for  lewdness  should  have 
been  granted  where  one  of  the  state's  witnesses,  who  gave 
damaging  evidence  was  not  sworn,  and  the  omission  was  not 
discovered   until  after  the  verdict. — State  v.  Lugar,   268. 

Oath— See  ",  anie. 
Objections— See  "  to  ",  anie. 
Ownership— See  "  to  *'.  ante. 
Possession- See  *\  ante. 
Practice— See  »o,  ante;  *^,  post. 
Presumptions— See  *^,  ",  ante. 
Privileged  Communications— See  ^^  ante. 
Prostitution— See  ».  ",  ante. 

36.  Evidence — Acts  of  defendant  in  another  place  are  admissible.— 

Idem, 

37.  Instructions — Upon  a  prosecution  under  Code,  section  4939,  for 

keeping  a  house  of  ill  fame,  the  court  instructed  that,  in  con- 
sidering whether  the  house  was  a  house  of  ill  fame,  the  jury 
should  carefully  consider  its  reputation,  the  actions  of  those 
visiting  it,  the  time  they  did  so,  the  reputation  of  the  inmates 
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of  the  house,  as  well  as  the  reputation  of  those  who  visited 
the  house,  and  all  the  facts  and  circumstances  shown  in  evi- 
dence, and  from  these  determine  the  real  character  of  the  house 
"charged  in  the  indictment  to  be  a  house  of  ill  fame."  Held, 
that  the  contention  that  the  instruction  foreclosed  all  inquiry 
regarding  the  character  of  the  house  was  without  merit,  and 
that  the  instruction  was  correct. — State  v.  Beebe,  128. 

38.  Indictment — Keeping  House  of  III  Fame — Code,  section  4939; 
provides  that  if  any  person  keep  a  house  of  ill  fame  resorted 
to  for  the  purpose  of  "prostitution  or  lewdness/'  such  person 
shall  be  imprisoned  in  the  penitentiary.  An  indictment 
charged  that  defendant  kept  a  house  of  111  fame,  resorted  to 
by  divers  ill-disposed  persons  for  the  purpose  of  "prostitu- 
tion and  lewdness,"  Held,  that  the  contention  that  the  indict- 
ment was  void  for  duplicity,  because  it  used  the  conjunctive, 
while  the  statute  uses  the  disjunctive,  was  without  merit. — 
Idem, 

S9.  Same — The  contention  that  the  indictment  was  bad  because  it 
failed  to  give  the  names  of  the  persons  resorting  to  the  house 
was  without  merit,  since  the  names  of  such  persons  are  not 
an  essential  element  of  the  offense. — Idem. 

40.  Same — The  indictment,  being  in  the  language  of  the  statute, 

sufficiently  individuated  the  offense. — Idem, 

41.  Same — It  was  unnecessary  to  allege  in  such  indictment  that  the 

act  was  done  feloniously. — Idem. 

Beliance— See  ",  ante. 
Beputation— See  •,  ",  anU. 

42.  Seduction— CoBBOBORATiON — Jury  Question — Evidence  of  others 

that  defendant  alone  waited  on  prosecutrix  for  a  long  time 
prior  to  the  date  of  her  alleged  seduction;  that  he  took  her 
driving,  walking,  and  to  various  places  of  amusement,  and 
was  frequently  alone  with  her  at  night;  that  he  behaved  to- 
ward her  as  a  lover  might, — kissing  her  frequently  and  holding 
her  at  times  in  his  lap, — was  corroborative  of  her  testimony, 
authorizing  a  submission  to  the  jury. — State  v.  Mulholland, 
170. 

43.  Evidence  of  Artifice,  Deception  and  False  Promises — In  a  pros- 

ecution for  seduction,  prosecutrix  testified  that,  prior  to  the 
time  the  crime  was  committed,  defendant  had  paid  her  at- 
tentions, and  on  one  occasion,  while  alone  with  her,  after 
obtaining  her  consent  to  marry  him,  he  asked  to  have  inter- 
course with  her,  which  she  at  first  refused,  but  to  which  she 
reluctantly  yielded  on  his  saying  that  they  were  engaged,  and 
"it  was  all  right."  Held,  that  such  evidence  sufficiently 
tended  to  establish  artifice,  deception,  and  false  promise  nec- 
essary to  complete  the  crime. — Idem. 

44.  Sentence— See  *».  Afi/^— Pronounced  bv  Other  Than  the  Trial 

Ji'DCiE — Where  a  judge  presiding  at  a  criminal  prosecution, 
after  receiving  the  verdict  and  denying  a  new  trial,  wrote 
out  the  sentence  which   he  thought  should  be  imposed,  and 
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handed  it  to  another  judge,  the  latter  could,  at  his  request, 
preside  at  the  time  fixed,  and  announce  the  sentence. — State 
V.   Jones«   114. 

Waiver -See  >\  ",  »  ",  ante. 

Witnesa— See »»,  ante. 
CROSS-EXAMINATION -See  Damages,  ";  Evid..  ',  «;  Wills,  «>. 
CROSSINGS— See  Rail.,  •.  ^  •.  •, »«. 
CUSTOM— See  Boundabies,  ». 

DAMAGES — See  Appeal,^;  Husband  and  Wife;  Grades;  Intox. 
LiQuoBs  \  »;  Plead  ,  «;  Torts,  ». 

1.  Appeal —Review  of  Verdict — ^The  amount  of  damages  to  be  al- 

lowed in  an  action  where  the  words  are  slanderous  per  se., 
and  where  punitive  damages  may  properly  be  allowed  being 
peculiarly  within  the  discretion  of  the  jury,  a  verdict  for  $600 
for  using  words  in  the  presence  of  others  imputing  want  of 
chastity  to  a  married  woman  will  not  be  set  aside  as  exces- 
sive.— Emerson  v.  Miller,  315. 

2.  Malicious   Pbosecution — Defendant  swore   to   an   information 

charging  plaintiff  with  embezzlement,  and  he  was  arrested, 
and  while  in  custody  was  driven  by  the  officer  through  a 
neighborhood  where  plaintiff  was  well  acquainted,  during 
part  of  the  afternoon  and  all  of  the  night.  The  next  day, 
when  the  trial  came  on,  the  oomplaint  was  dismissed  by  the 
justice.  Defendant  then  went  before  another  justice 
filed  a  like  information,  and  procured  plaintiff's  sec- 
ond arrest  while  he  was  attending  a  political  convention  to 
which  he  was  a  delegate,  in  the  presence  of  many  persons^ 
and  he  was  detained  in  custody  until  the  next  day.  Held^ 
that  a  verdict  for  $1,500  actual  damages  for  such  malicious 
prosecutions  was  justified,  though  but  $106  special  damages 
for  money  expended  and  loss  of  time  was  proved. — ^Rule  v. 
McGregor,  323. 

3.  Assault  —Agreement  to  Fight  no  Defense  to  Damages — In  an  ac- 

tion to  recover  damages  for  an  assault,  the  fact  that  plaintiff 
challenged  defendant  to  the  combat,  used  Insulting  language, 
and  by  words  and  actions  invited  the  fight.  Is  no  defense. — 
Lund  V.  Tyler,  236. 

4.  Condemnation   of  Right  of  Way — Instruction    on    Measure    of 

Damages  Construed — A  railroad  right  of  way  was  condemned 
through  a  tract  of  land  alleged  by  Its  owner  to  form  part 
of  a  farm  Including  other  tracts,  and  the  jury  was  Instructed, 
in  a  suit  to  determine  damages,  that,  In  determining  If  the 
several  tracts  constituted  but  one  farm,  they  should  consider 
the  connection,  relation,  adaptation,  convenience,  character, 
location,  and  uses  of  the  land,  and  whether  the  market  value 
of  either  tract  would  be  reduced  If  separated  from  the  other. 
Held,  to  negative  a  contention  that  the  court  submitted  the 
cause  on  the  theory  that  the  manner  In  which  owner  used 
the  lands  was  the  test  as  to  whether  the  separate  tract?  con- 
stituted but  one  farm. — Westbrook  v.  M.  N.  &  S.  Ry.  Co.,  106. 
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5.  Instructions — In  condemnation  proceedings,  an  instruction  that 

the  measure  of  damages  was  the  difference  between  the  value 
of  the  premises  before  and  after  the  construction  of  the  rail- 
road, was  not  erroneous  because  too  terse  and  brief,  where  the 
court  also  charged  that  the  jury  should  consider  the  obstruc- 
tion to  the  use  of  the  property,  and  that,  If  the  property 
was  especially  available,  by  reason  of  its  location,  to  the  uses 
to  which  it  was  being  and  had  been  put,  this  fact  should  be 
considered. — Steamship  Co.  v.  D.,  R.  I.  &  N.  Ry.,  480. 

6.  Elements—EABNiT^Gs  and  E^xpenses  of  Decedent — In  an  action 

by  a  surviving  wife  against  a  railroad  company  for  the  neg- 
ligent killing  of  her  husband,  her  testimony  as  to  his  earn- 
ings and  expenses  is  competent. — Pearl  v.  O.  &  St  L.  Ry.  Co., 
535. 

7.  Instruction  Construed — In  an  action  by  a  married  woman  for 

injuries,  the  court  submitted  to  the  jury,  as  elements  of  dam- 
age: (1)  The  nature  of  the  injuries;  (2)  the  pain  endured; 
(3)  the  time  she  was  disabled;  (4)  the  permanent  disfigur- 
ation, etc., — and  instructed  that  **from  these"  the  jury  were 
to  say  what  damages  she  should  receive.  Held,  that  the  in- 
structions erroneously  submitted  to  the  jury,  as  an  element 
of  damage,  "the  time  she  was  disabled,"  it  not  appearing  that 
this  expression  had  reference  solely  to  the  extent  and  serious- 
ness of  her  injuries. — Elenz  v.  Conrad«  183. 

8.  Instructions  on  Future  Pain— Jury  Question — ^An  instruction^ 

in  an  action  for  injuries,  authorizing  damages  for  future 
pain,  and  mental  anguish,  is  not  objectionable,  on  the  ground 
that  there  might  be  a  future  disability  without  pain,  suffer- 
ing or  mental  anguish;  that  question  being  dependent  on 
the  character  of  the  injury,  which  is  a  question  for  the  jury. — 
Westercamp  v.  Brooks,  159. 

9.  Same — ^An  instruction  authorizing  the  jury  to  allow  plaintiff 

such  reasonable  sum  as  they  shall  award  him  an  account  of 
physical  pain  and  mental  anguish  he  has  suffered  and  will 
•suffer  in  the  future  by  reason  of  his  injury,  if  any,  is  not 
objectionable,  on  the  ground  that  it  authorizes  the  jury  to 
allow  for  elements  of  injury  which  were  merely  possible,  and 
not  reasonably  certain  to  continue. — Idem. 

10.  Same — Where  the  instructions  in  an  action  against  a  town  for 

personal  injuries  received  from  a  defective  sidewalk  elimin- 
ate all  claims  for  damages  except  for  physical  pain  and  suffer- 
ing, and  medical  and  nursing  services,  and  medicine,  the  ad- 
mission in  evidence  of  the  number  of  plaintiff's  family  and 
that  she  had  been  a  weaver,  is  not  reversible  error. — Yearger 
V.  Spirit  Lake,  593. 

11.  Cross-examination — Expense  for  Nurses — Where  plaintiff,  in  an 

action  for  personal  injuries  attempts  to  recover  a  bill  for 
nursing,  the  defendant  cannot  show  on  cross-examination  that 
such  services  were  rendered  gratuitously. — Idem. 

12.  Verdict — Of  $700.     Held,  not  excessive. — Idem. 
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13.  Future  Mental  Anguish  oe  Physical  Pain — Speculative — An 

instruction  in  an  action  against  a  railroad  company  for  in- 
juries to  a  passenger  authorizing  damages  for  any  physical  paiu 
or  mental  anguish  plaintiff  might  suffer  in  the  future  is  erro- 
neous, as  allowing  speculative  damages. — ^Hall  v.  Cedar  Rapids 
&  M.,  C.   Ry.   Co..   18. 

14.  Future  E3arning  Power — In  a  suit  by  a  servant  for  personal  in- 

juries, an  instruction  that  "you  will  consider  the  extent  to 
which  plaintiff's  earning  power  as  a  laboring  man,  woulc)  be 
lessened  and  diminished  by  the  character  and  nature  of  his 
injuries"  is  erroneous,  as  limiting  his  future  earning  power 
to  manual  labor.— Trott  v.  C,  R.  I.  &  P.  Ry.  Ca,  80. 

15.  Landlord  and  Tenant  — Misrepresentation  of  Lessor — Proxi- 
mate Damages — ^Where  a  landlord  induces  a  party  to  lease  his 
premises  by  falsely  representing  that  they  are  well  watered 
for  stock  purposes,  the  lease  containing  no  stipulation  and 
there  being  no  implied  warranty  with  respect  to  the  same, 
damages  resulting  from  injury  to  cattle  and  the  expense  in- 
curred in  creating  a  water  supply  are  too  remote  to  recover. — 
Jameson  v.  Ellsworth,  90. 

16.  Tenant  Holding  Over — The  yearly  rental  value  of  farm  lands 

furnishes  the  proper  basis  on  which  to  estimate  the  damages 
occasioned  by  the  wrongful  holding  over  of  the  lessee. — 
Butterfield  v.  Kirtley,  207. 

17.  Damages  for  Non-repair — Jury  Question — Action  was  brought 

by  a  tenant  against  a  landlord  and  parties  who  re-roofed  a 
building,  to  recover  for  damages  to  goods  in  the  building, 
caused  by  the  rain  while  such  re-rooflng  was  being  done.  It 
appeared  that  the  old  roof  was  leaky,  and  required  frequent 
soldering,  but  that  rain  had  never  come  down  the  side  walls 
previous  to  the  time  of  re-rooflng,  nor  through  that  portion 
of  the  roof  under  which  the  tenant  placed  her  goods  for 
safety  during  the  repairing.  There  was  also  evidence  that 
the  rain  which  caused  the  damage  came  through  only  the 
unsoldered  portion,  and  where  the  flashing  had  been  removed, 
I  and  that  a  month  prior  to  the  time  of  re-rooflng  the  old  roof 

had  been  repaired,  and  all  leaks  closed.  The  amount  of  dam- 
age was  also  shown.  Held,  that  the  evidence  was  sufllcient 
to  take  the  case  to  the  jury. — ^Rice  v.  Whitley,  748. 

18.  Action  for  Land  Shortage — ^Where  defendant  purchased   60 

acres  of  land  at  $125  per  acre  from  plaintiff  and  in  an  action 
to  recover  possession  of  a  part-  of  the  land  described  in  the 
deed  the  defendant  counterclaimed  for  a  shortage  in  acreage, 
an  instruction,  on  flndig  for  defendant,  to  allow  him  the  value 
of  the  shortage  at  the  rate  per  acre  that  the  whole  60  acres 
would  be  worth  had  there  been  no  shortage,  is  not  prejudicial 
to  plaintiff,  defendant  being  entitled  to  recover  at  the  con- 
tract price. — Welch  v.  Browning,  690. 

19.  Measure  of  Damages — Where  an  agent,  in  completing  a  con- 
tract for  his  principal  for  the  sale  of  her  real  estate,  secures 
the  agreed  compensation,  with  the  exception  of  taking  a  dif- 
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ferent  security  for  deferred  payments  amounting  to  $730 
and  interest,  the  measure  of  damages  resulting  to  the  prin- 
cipal from  the  act  of  the  agent  is  the  difference  in  value  be- 
tween the  security  contracted  for  and  that  recovered,  not 
exceeding  |730.— Lunn  v.  Guthrie  &  Boyle,  501. 

20.  Of  Damage  by  Excavating — In  an  action  against  a  city  for  exca- 

vating a  street  without  fallowing  the  statute  as  to  the  estab- 
lishment of  grades,  evidence  as  to  the  damage  caused  by  the 
excavation  to  trees,  shrubbery,  grass,  and  to  a  well  on  plain- 
tiff's premises,  was  properly  admitted.-rBrown  v.  City  of 
Webster  City,  511. 

21.  Loss  of  Time  in  the  Biisiness  of  Fishing — Where  plaintiff  in  an 

action  for  damages  for  assault  was-  engaged  in  fishing  for  a 
living,  and  testified  that  he  had  lost  two  weeks'  time  in  con- 
sequence of  his  injuries,  the  business  was  not  of  such  specu- 
lative character  as  to  render  evidence  of  the  reasonable  worth 
of  plaintiff's  time  inadmissible. — Lund  v.  Tyler,   236. 

DEATH— See  Domicile;  Husband  a«d  Wipe. 

DEBT—See  Advancements,  ^  Const.  Law;  Cbeditob,  *;  Purcha- 
ser ^ 

DECEDENTS— See  Appeal,  »^,  **;  Damages,  •;  Evid.,  •»,  ei  sea. 

DECLARATIONS— See  Evid.,  » 

DEED. 

1.  Construed — Interest  in  Praesenti — Imperfectly  Executed  Tes- 

tamentary Disposition — An  instrument  in  the  form  of  a  deed 
recited  that  the  maker  sold  and  conveyed  certain  land  subject 
to  the  occupancy  and  possession  of  the  grantor  during  her 
life,  and  it  was  intended  that  the  /'deed"  should  be  of  no 
force  until  after  the  death  of  the  grantor.  Held,  that  it  was 
the  intention  of  the  grantor  to  convey  an  interest  in  praesenti, 
and  the  instrument  was  valid  as  a  deed,  with  the  possession 
postponed  until  the  grantor's  death,  and  not  void  as  an  im- 
properly executed  testamentary  disposition. — Saunders  v. 
Saunders,   275. 

2.  Quit  Claim — Possession — Notice    of    Equities — Where    a    pur- 

chaser of  realty,  who  received  no  deed,  placed  a  tenant  in 
possession,  the  grantee  of  a  subsequent  quit-claim  deed  will 
be  deemed  to  have  had  notice  of  such  purchaser's  equities. — 
O'Neill  V.  Wilcox,  15. 
DEMURRER— See  Appeal.  »•;  Pract.  « to  ^ 

DEPOSITIONS-See  Evid  ,  ^  " 

1  Wltfidrawal  of— Order  to  Restore  to  Files— The  court  may  prop- 
erly order  the  defendant  to  return  the  depositions  filed  by 
it  with  the  clerk,  but  which  were  not  used  as  evidence  on  the 
trial,  and  which  were  taken  from  the  files  without  leave,  as 
they  are  not  the  property  of  the  party  filing  them,  but  are 
subject  to  the  use  of  either  party. — Howe  v.  Mut.  Life  Assn., 
285. 
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2.  Title  of  Proceedings — Proceedings  for  the  restoration  of  cer- 

tain papers  taken  from  the  files  are  not  invalid  in  being  in- 
stituted under  the  title  of  the  original  action,  which  has  been 
settled,  the  proceedings  not  reviving  the  action  or  becoming 
a  part  of  it.  but  the  title  being  merely  a  matter  of  conven- 
ience and  identification. — Idem. 

3.  Court  May  Proceed  on  its  Own  Motion — The  method  or  motive 

through  which  the  court's  attention  was  directed  to  the  wrong- 
ful retention  of  certain  papers  from  the  files  is  immaterial^ 
since  it  coul^  proceed  on  its  own  motion  to  have  them  re- 
stored.— Idem. 

DIRECTED  VERDICT— See  Appeal.  K 
DISBARMENT— See  Appeal.  ";  Attornbts,  >. 
DISCOUNTS— See  Contracts,  ». 
DITCH  WARRANTS-See  Lim.  of  Actions,  ",  ". 
DIVORCE-See  Appbal,  «. 

DOMICILE* 

Evidence — Presumption  of  Death — Evidence  that  a  person  had 
transacted  business  at  a  certain  place  for  two  years  was 
insufficient  to  show,  as  a  matter  of  law,  that  a  domicile  had 
been  established,  in  the  absence  of  declarations  of  an  inten- 
tion to  do  so,  or  evidence  of  the  exercise  of  political  rights,, 
payment  of  personal  taxes,  or  selection  of  a  place  of  residence 
or  business. — Tuttle  v.  Wood,  507. 

ELECTION  CONTESTS— See  appbal,  «,  ",  « 

1.  Appeal  from  Contest  Court— I«  Tried  De  Novo — On  appeal  in 
an  election  contest  from  the  decision  of  the  contest  court  the 
proceedings  before  such  court  are  immaterial,  as  both  the 
district  and  supreme  courts  try  the  case  anew,  in  which  trial 
the  issues  are  made  up  by  the  statement  of  contest  and  the 
pleadings  thereto,  and  not  by  what  was  done  on  the  trial  be- 
fore the  contest  court,  and  its  proceedings  are  in  no  manner 
binding  on  the  appellate  court. — Brown  v.  Crosson,  256. 

2.  Ballots  — Marking — On  a  ballot  sheet  appeared  two  tickets  of 
two  parties,  neither  of  which  contained  county  tickets.  Sev- 
eral of  the  tickets  were  marked  in  the  circle,  and  a  mark  was 
also  placed  in  the  square  opposite  the  name  of  the  candidate  for 
a  certain  county  office  on  another  ticket.  Held,  that  it  was 
proper  to  count  the  ballots  for  the  one  opposite  whose  name 
a  square  was  placed,  since  the  statute  makes  the  cross  in 
the  circle  effective  as  a  vote  for  the  names  printed  on  the 
ticket  below  it,  and  nothing  more,  and  the  only  votes  for  the 
county  office  were  those  indicated  by  the  cross  in  the  square. — 
Spurrier  v.  McLennan,  461. 

3.  Same — The  marking  by  an  elector  of  the  squares  oppo- 
site the  names  of  candidates  on  a  ballot,  he  having  also 
marked  the  circle  at  the  top  of  such  ticket,  does  not  add  to 
the  effect  of  the  mark  in  the  circle,  nor  detract  from  it,  the 
ballot  being  a  vote  for  all  candidates  under  the  circle. — Idem. 
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4. — Same — On  an  election  contest  it  appeared  that  a  number  of 
tickets  on  which  the  name  of  incumbent  was  printed  were 
marked  in  the  circle  with  a  crose  and  a  cross  likewise  put 
in  the  square  before  each  name,  except  that  of  incumbent, 
and  a  cross  was  placed  in  the  square  opposite  contestant's 
name  on  another  ticket.  Held,  that  it  was  proper  to  refuse 
to  count  such  ballot  for  contestant,  a  cross  in  the  circle  conclu* 
sively  meaning  a  vote  for  the  whole  ticket  below  it,  and  the 
marking  of  the  square  before  a  name  on  another  ticket  hav- 
ing no  other  effect  than  to  nullify  the  vote  for  the  office 
doubly  voted  for. — Idem. 

5.  Same — ^Where  on  an  election  contest  a  ballot  is  objected  to  be- 

cause of  a  line  drawn  partially  across  it,  but  it  is  shown  to 
have  been  done  by  the  judges  of  election  when  making  the 
count,   the  *  objection  is  properly  overruled. — Idem. 

6.  Residence  of  Voters — That  a  voter  had  visited   Oklahoma,  con- 

templating possibly  his  residence  there,  and  that  he  liked  it, 
and  had  determined  to  go  there  in  the  future,  did  not  lose  him 
his  rights  as  a  citizen  of  the  state,  so  as  to  disqualify  him  as 
an  elector. — Idem. 

7.  Throwing  Out  One  Precinct — Does   Not   Pbevent    Recount   in 

THE  Otuebs — The  fact  that  the  ballots  of  a  single  towiiship 
or  precinct  of  a  county  cannot  be  received  in  a  contest  over 
the  election  of  a  county  superintendent  because  the  ballots 
were  not  properly  returned,  preserved  and  identified  by  the 
judges  and  clerks  of  election  in  the  particular  precinct,  will 
not  prevent  a  recount  of  the  ballots  of  the  townships  or  pre- 
cincts in  which  there  was  fault  or  mistake  on  the  part  of 
the  officials  having  charge  of  the  election  or  of  the  returns.— 
Brown  v.  Crosson,  256. 

8.  Statement — Amendment  and  Suhstitution — Where  in  an  elec- 
tion contest  over  the  office  of  county  superintendent,  contest- 
ant alleged  that  the  election  judges  in  all  the  voting  precincts 
of  the  county  erroneously  counted  ballots  for  the  incumbent, 
but  for  which  the  election  would  have  been  in  favor  of  con- 
testant, an  amendment  alleging  that  election  judges  in  one 
township  were  guilty  of  fraud  and  misconduct  in  not  sealing 
the  ballots  as  required  by  law,  and  in  leaving  them,  in  such 
condition  that  they  could  be  easily  tampered  with  before 
delivery  to  the  county  auditor,  merely  introduced  additional 
matter,  and  was  not  a  substitute  for  the  original  statement 
charging  error  and  mistakes  in  the  canvass  of  the  vote  in 
each  and  every  township  and  precinct  of  the  county,  the  only 
effect  of  which  was  to  prevent  a  recount  of  the  votes  in  the 
particular  township,  referred  to  in  the  amendment,  because 
the  ballots  were  not  preserved  as  required  by  law,  but  not  to 
prevent  a  recount  of  the  ballots  in  the  township  and  pre- 
cincts where  the  ballots  were  properly  returned. — Idem. 

ELECTION  TO  TAKE~See  Wills,  •  to  ". 

Homestead  in  Lieu  of  Distributive  Share — Not  Established— 
A  surviving  widow,   having  two  children,   remained   in   pos- 
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session  of  the  homestead,  and  her  two  daughters,  who  re- 
mained with  her,  until  they  were  married,  executed  a  lease 
of  the  premises  to  her  during  life,  and  she  was  appointed 
administratrix  of  her  husband's  estate,  and  a&  such  paid  the 
living  expenses  of  the  family,  settled  with  the  heirs  for  their 
shares  in  the  estate,  took  the  exempt  property  in  her  own 
right,  and  on  filing  final  report  was  discharged.  She  left  a 
will  devising  her  interest  in  the  lands.  Held,  that  there 
was  not  an  election  to  take  homestead  in  lieu  of  her  dis- 
tributive share. — ^Robeson  v.  Lambertson,  366. 

EMINENT  DOMAIN— See  Damages  ^  ^ 

."Single  Farm"  Defined  —A  railroad  right  of  way  was  con- 
demned over  a  tract  of  land  alleged  to  be  a  part  of  a  farm, 
which  included  another  tract,  separated  from  it  by  an  inter- 
vening tract,  over  which  a  private  way  existed  by  license  of 
the  owner.  There  was  also  a  highway  connecting  the  tracts. 
A  father  held  an  estate  for  life  in  the  farm,  remainder  in  his 
children,  and  they  joined  in  a  proceeding  against  the  railroai^ 
company  to  recover  damages  resulting  to  the  entire  farm  from 
the  condemnation  of  the  right  of  way.  The  father  owned  the 
intervening  tract  in  fee.  Beld,  that  the  fact  that  the  way  over 
the  intervening  tract  existed  only  by  license  was  not  suffi- 
cient to  show  that  the  two  tracts  connected  thereby  did  not 
constitute  a  single  farm. — Westbrook  v.  M.  N.  &  S.  Ry.  Co., 
106. 
EQUITY  JURISDICTION— See  Lachks;  Land,  and  Ten,,  »;  Mobt- 

GAQE8,  ";  REFERKNCE;  REFORMATION;  ReSCIS.,^ 

ERROR  WITHOUT  PREJUDICE— See  Appeal,  «,  ^';  Attorneys 
*°;  EviD ,  »» to  ", «;  Notes  and  Bills,  *. 

ESTATES    OP    DECEDENTS— See  Election   to    Taei, 
Fraud.  Conv.,  ',  •;  LiM.  of  Actions,  «;  Settlements. 

1.  Descent  of  Real  Property — Inheritance  Tax — Statutes — Where 

the  owner  of  land  dies  intestate  after  enactment  of  Acts 
Twenty-sixth  General  Assembly,  chapter  28,  requiring  the 
payment  of  an  inheritance  tax,  which  was  unconstitutional, 
and  before  the  adoption  of  the  amendment  thereto  (Acts 
Twenty-seventh  General  Assembly,  chapter  37),  curing  the 
error  therein,  the  succession  to  such  land  was  not  subject 
to  the  inheritance  tax,  since  under  Code,  section  3378  et  seq., 
the  title  and  right  of  disposition  and  possession  passed  to 
the  heirs  immediately  on  the  owner's  death  and  before  the 
inheritance  tax  law  became  effective  by  amendment— -Herriott 
V.    Potter,    648. 

2.  Executors  — ^Notice  of  Appointment — Proof  of  Authority  to  Pub- 

lish— Evidence  of  the  fact  of  publication  is  insufllcient  to 
establish  its  regularity,  in  the  absence  of  any  showing  that 
the  publication  made  was  pursuant  to  any  order. — McCon- 
aughy  V.  Wilsey,  589. 

8.    Presumptions — The  court  will  not  presume  such  order  merely 
because  publication  was  not  In  fact  made. — Idem. 
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ESTOPPEL—See  Agency,  M  Evid.,»«*;  Fraud, S«;  Intektentions, 
*;  Laches,  •;  Life  Insub.,  *,  •;  Mortgages  ';  Refeuencb,  *; 
Rescission. 

EVIDENCE— See  Agency,  ',  »;  Appeal,  "  to  »';  Attorneys.  ',  "; 
Boundaries,  »;  Contracts,  ».  ^^  Crim.  Law,  \  •, ', » to  ",  »•,«, 
«;  Domicile;  Exempt.,*;  Fraud.  Conv  ,  •.^S",";  Fraud.  Rbp  ; 
Instruct.,  «,  *,  •;  Intox.  Liqu  ,  *,  •,  ^  •;  Judgm.,  *-,  Lim.  of 
Actions,  *;  Mortgages,  ^  *;  Neglig  ,  ••  to  ";  Pract.,  ",  "; 
Profits,  *,  »;  Rail,  ",  ";  Reformation;  Rbscis.;  Trusts,  *; 
Undue  Influence,  *, »,  *;  Wills,  ».  "  to  ". 

t.  Admlssfblllty— Defective  Sidewalks — ^Where  the  evidence  in 
an  action  for  injuries  received  from  a  defective  sidewalk 
tends  to  show  that  the  entire  sidewalk  along  a  certain  block 
was  out  of  repair  at  the  time  of  the  injury,  it  is  not  error  to 
admit  evidence  that  another  person  was  injured  on  the  same 
sidewalk,  and  served  notice  of  injury  on  the  town.-^Yeager 
V.  Spirit  Lake,  598. 

2.  Of  Deed — Plaintiff's  title  to  a  note  on  which  she  sued  was  not 

questioned.  The  note  was  given  for  part  consideration  for 
the  interest  of  plaintiff  and  J.,  her'  husband,  in  property 
sold  by  them.  A  sheriff's  deed  of  Dther  interests  in  the  land, 
reciting  that  the  judgment  under  which  the  sale  culminating 
in  such  deed  was  had,  was  not  against  defendant  J.,  was 
offered  in  evidence  and  objected  to  on  the  ground  that  it 
showed  J.  to  have  had  a  remaining  interest  in  the  land  large 
enough  to  serve  as  a  consideration  for  the  note,  so  that  pay- 
ment to  him  had  discharged  it.  Held^,  that  the  deed  was  ad- 
missible.— Golden  v.  Vyse,  726. 

3.  Admissions  of  One  Attachment  Defendant -In  an  action  where 

an  attachment  was  sued  out  on  the  ground  of  concealed  prop- 
erty, statements  made  by  one  of  the  defendants  as  to  the  dis- 
position of  his  property  were  admissible  on  plaintiff's  part, 
as  tending  to  show  whether  the  attachment  was  rightfully 
issued.— Butterfield  v.  Kirtley.  207. 

4.  Agency — ^^e  ",  *^  post — Oath   of   Agent — In   a  suit   to   quiet 

title  the  testimony  of  the  agent  of  plaintiff's  vendor  is  com- 
petenjt  to  establish  such  agency. — O'Neill  v.  Wilcox,  15. 

Attachments —See  ',  ante 
Best— See  ".  posi. 

5.  Records  of  City  Council — The  records  of  the  city  council  are 

not  the  only  evidence  of  its  acts,  and  where  no  record  is 
kept  the  next  best  evidence  is  admissible. — Brown  v.  City  of 
Webster  City.  511. 

Certificates  —See  ".  post. 

Cities  and  Towns— See  ",  ",  post. 

6.    Conclusions  — Evidence  in  an  action   against  a  town   for  per- 
sonal   injuries   received   from   a  defective   sidewalk  that   the 
walk  was  in  the  same  condition  at  various  times  is  admisr 
•     sible  as  a  statement  of  fact,  and  is  not  a  mere  conclusion. — 
Yeager  v.  Spirit  Lake,  593. 
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Consideration— See  *^,  post. 
Contracts— See  >*.  post. 

7.  Cross-Examination— See  ^,  post, — An  engine,  northbound,  with 

a  member  of  cars  attached  stopped  north  /)f  a  depot,  so  as  to 
bring  the  caboose  several  car  lengths  to  the  south  of  a  water 
tank.  The  crew,  except  the  fireman,  entered  the  depot,  and  on 
the  arrival  of  a  south  bound  train,  decedent  was  told  by  the 
conductor  that  they  were  ready  to  go  as  soon  as  a  car  was 
set  out.  Thereupon  the  engineer  returned  to  his  place,  the 
head  brakeman  told  him  to  pull  down  and  set  out  the  car, 
and  when  the  train  had  moved  some  distance,  decedent  sig- 
nalled it  to  stop.  He  was  hurt  while  the  setting  out  was  in 
progress.  The  conductor  testified,  in  chief,  to  these  occur, 
rences,  seeing  the  rear  lights  of  the  caboose  pass  while  he 
was  in  the  depot  and  to  walking  down  to  the  train.  Held  it 
was  improper  cross-examination  to  ask  him  whether  all  that 
had  taken  place  was  in  accordance  with  the  customary  duties 
and  "whether  it  was  not,  under  such  circumstances,  the  duty 
of  the  rear  brakeman  to  see  to  the  setting  of  the  brakes  on 
his  end  of  the  train,  when  necessary  for  shunting  of  this 
car  that  was  to  be  set  out." — Pearl  v.  O.  &  St.  L.  Ry.  Co.,  535. 
Decedents -See  **.  post. 

8.  Declarations— ^ee  ",  post — Of    Grantee    in    Possession — Bind 

his  Chrantee — Declarations  of  a  grantee  of  land  in  possession 
that  he  knew  of  a  prior  unrecorded  mortgage  at  the  time 
that  he  purchased  are  admissible  against  hia  ^grantee. — 
Walter  v.  Brown,  360. 

9.  Res  Gestae — In  an  action  against  a  railroad  company  for  in- 

juries to  a  passenger,  evidence  of  declarations  made  by  plain- 
.    tiff  to  a  witness  some  days  after  the  accident  as  to  the  manner 
of  the  injury  and  of  her  sufferings  was  improperly  received. — 
Hall  V.  Cedar  Rapids  &  M.  C.  Ry.  Co..  1». 

10.  Made  hy  Locomotive  Engineer — A  declaration  of  a  railroad  en- 

gineer, who  had  blown  off  steam  and  frightened  a  little  girl 
so  that  she  fell  and  broke  her  leg,  tiiat  he  only  did  it  in 
sport,  made,  within  a  minute  after  blowing  off  the  steam,  and 
as  soon  as  the  engineer  could  reach  the  point  where  the  in- 
jured child  was  lying,  was  admissible  in  an  action  against 
the  company,  as  part  of  the  res  gestae. — Alsever  v.  M.  A  St. 
L.  Ry.  Co.,  338. 

11.  Of  Suffering — Declarations  of  plaintiff  showing  present  suffer- 

ing are  admissible  in  an  action  for  personal  injuries;   and 
statements  to  her  physician. — ^Yeager  v.  Spirit  Lake,  593. 
Deeds  -ft>ee  \  ante;  *\post 

12.  Delivery  -Where    proof   of   the    delivery   of   a  third    person's 

note  by  an  agent  to  his  principal  is  admissible  in  evidence, 
accompanying  declarations,  tending  to  characterize  such  de- 
livery, are  also  admissible. — Golden  v.  Vyse.  726. 

Depositions—See  *",  *\  post. 

Estoppel  ~  See  "»,  ■»,  post. 

Exclusion— See  ",  post. 
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Poreclosure— See  *•.  post. 
General  Objections— See  ^,  post 
Grantees— See  %  ante. 
Habits— See  ",  post, 

13.  Harmless   Brror— See  *',    pott — Admission   in   evidence   of  a 

declaration  made  by  one  of  the  several  defendants  in  an 
action  was  harmless,  if  he  should  not  have  been  made  a 
party.— Butterfield  v.  Kirtley,  207. 

14.  Cumulative  Matter — There  being  other  uncontradicted  testi- 

mony tending  to  show  that  intervenor  was  a  de  t^i'Oto  corpor- 
ation, the  admission  of  a  certificate  of  the  secretary  of  state^ 
certifying  that  the  corporation  was  duly  incorporated,  if 
error,  was  without  prejudice. — Petty  v.  Hayden  Bros.,  212. 

15.  Best  Evidence — Where,  in  a  suit  to  quiet  title,  the  authority  of 

the  agent  from  whom  plaintiff  purchased  was  established  by 
other  evidence,  an  objection  to  the  admission  oif  the  record 
of  a  power  of  attorney  authorizing  the  person  from  whom 
the  agent  obtained  his  authority  to  sell  the  property,  as  not 
the  best  evidence,  was  Immaterial. — O'Neill  v.  Wilcox,  15. 

16.  Notice  of  Defect — ^Where  the  evidence  In  an  action  against  a 

town  for  personal  injuries  received  from  a  defective  sidewalk 
shows  prior  accidents  occurring  on  the  walk,  the  admission 
of  the  record  of  the  city  council  showing  the  appointment  of 
a  committee  to  look  up  claims  of  other  persons  injured 
thereon,  is  harmless  error,  though  the  record  was  not  made 
until  after  plaintiff's  accident. — Yeager  v.  Spirit  Lake,  593. 

17.  Hearsay — See  ".  post. — Where  a  brakeman  in  a  suit  against  a 

railroad  for  personal  injuries  testified  that  his  physician  ha^l 
advised  another  operation,  and  that  the  physician  was  too  ill 
to  appear  at  the  trial,  such  evidence  was  incompetent,  as 
hearsay,  and  prejudicial,  as  tending  to  enhance  the  damages 
for  future  pain  and  suffering. — ^Trott  v.  C.  R.  I.  &  P.  Ry.  Co., 
80. 

18.  Hypothet.cal  Answers — Exclusion — Where  in  an  action  against 

a  railroad  company  for  neglect  of  a  freight  conductor  to  set 
the  caboose  brakes  and  stop  the  detached  portion  of  his  train 
while  a  car  was  being  set  out,  whereby  a  brakeman  was  killed, 
a  witness  has  testified  to  the  customary  way  of  setting  cars 
out  of  a  train  under  such  circumstances,  his  remark,  to  a 
hypothetical  question,  that  it  described  a  condition  that  is 
unusual,  that  he  did  not  remember  any  like  that  given,  and 
that  he  had  never  been  employed  on  this  particular"  conduc- 
tor's train,  is  not  ground  for  excluding  his  testimony,  but 
goes  only  to  its  weight— Pearl  v.  O.  &  St.  L.  Ry.  Ca,  535. 

19.  Impeachment— Contradiction — In  an  action  against  a  railroad 

company  for  the  death  of  an  employe,  plaintiff's  witness 
claimed  on  cross-examination  that  he  had  been  discharged 
from  defendant's  employ  because  he  had  left  a  switch  unlocked. 
In  a  deposition  taken  at  plaintiff's  instance,  in  answer  to  a 
question  whether  he  left  the  switch  open,  he  said  that  he 
claimed  to  have  left  the  switch  unlocked  and  not  open.  On 
the  trial  he  insisted  that  his  anwser  in  the  deposition  wa» 
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merely,  **No,  sir."  Held,  that  the  deposition  was  properly 
excluded  as  impeaching  evidence,  because  the  witness's  insis- 
tence at  the  trial  did  not  materially  differ  from  the  answer 
in  the  deposition. — Idem. 

20.  Same — The  deposition  was  also  properly  excluded  because  it 

was  an  attempt  to  impeach  on  an  immaterial  matter. — Idem. 

21.  Incorporation —Certificate   of — A   certificate   under   the   hand 

of  the  secretary  of  state  and  the  great  seal  of  the  state  of 
Missouri,  to  the  effect  that  an  intervener  was  duly  incor- 
porated, and  had  filed  the  necessary  articles  with  the  proper 
officials,  together  with  the  statutes  of  the  state  of  Missouri, 
providing  that  such  certificate  should  be  taken  as  evidence 
of  the  corporate  existence  of  a  corporation,  was  admissible 
for  the  purpose  of  proving  that  intervener  was  a  de  facto 
corporation,  which  was  sufficient  to  establish  its  corporate 
existence  in  a  collateral  matter. — Petty  v.  Hayden  Bros., 
212. 

22.  Life  Tables — Admissioti  of — Error  Without  Prejudice — The  ad- 

mission of  life  expectancy  tables,  commencing  at  30  years 
of  age,  in  an  action  for  negligently  causing  the  death  of  a 
person  27  years  old.  did  not  prejudice  the  defendant  as  the 
period  of  expectancy  shortens  with  increase  of  years. — Pearl 
V.   O.  &  St.  L.  Ry.   Co..   535. 

23.  Same — Life   expectancy  tables,   in   order   to  be   admissible   in 

an  action  for  negligently  causing  death,  need  not  show  the 
expectancy  at  the  precise  age  of  decedent,  but  it  is  sufficient 
if  they  show  the  expectancy  of  persons  approximately  at 
that  age. — Idem. 

24.  Preliminary  Proof — Admissibility  of  Carlisle  Tables — The  Car- 

lisle tables  of  life  expectancy,  as  contained  in  the  Encyclo- 
pedia Britannica,  are  properly  admitted  in  an  action  to 
recover  for  negligently  causing  death,  without  preliminary 
proof. — Idem. 

26.  American  Experience  Tables  of  Expectancy — The  American 
Experience  tables  of  life  expectancy,  contained  in  a  life  insur- 
ance manual,  and  shown  to  be  in  general  use  by  insurance 
men  throughout  the  state,  and  accepted  as  authority,  are 
properly  admitted  in  an  action  for  negligently  causing  death, 
though  the  witness  giving  the  preliminary  testimony  had  no 
knowledge  of  the  way  the  tables  were  in  fact  made  up,  or 
of  the  class  of  persons  included  in  the  estimate. — Idem. 

20.  Not  Conclusive — In  a  suit  by  a  servant  for  personal  injuries, 
an  instruction  that,  "if  you  find  for  plaintiff,  you  will  consider 
the  age  he  would  probably  have  reached  if  he  had  remained 
in  good  health,  as  ascertained  by  the  tables  ot  the  expect- 
ancy of  human  life  introduced  in  evidence,"  is  erroneous  as 
making  the  life  tables  conclusive  as  to  the  "age  he  would 
probably  have  reached,"  whereas  such  tables  are  only  evidence 
thereon.— Trott  v.  C,  R.  I.  &  P.  R.  Co.,  80. 

Marriage  -See  <*,  post. 
Mortgages— See »«,  *»,  «,  post 
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Notice— See  ",  ante, 
Objeotions— See  *\  posU 

27.  To  Depositions — Objections  Not  Made  in  Writing — ^Where  no 

written  exceptions  had  been  filed  to  a  deposition  as  provided 
by  Code,  section  4712.  providing  that  no  exceptions  to  depo- 
sitions other  than  for  incompetency  or  irrelevancy  shall 
be  regarded,  unless  made  by  motion  before  the  case  is 
reached  for  trial,  an  objection,  made  when  the  deposition 
was  offered  in  evidence,  that  ^  interrogatories  therein  were 
not  proper  cross-examination,  incompetent.  Irrelevant  and 
immaterial,  and  that  the  witness  had  not  qualified  himself  to 
give  the  opinions  aske^,  should  have  been  overruled,  the 
evidence  being  competent — Cathcart  v.  Rogers  &  Brown,  30. 

28.  General  Objection  of  Heabsat — Where,  on  an  election  con- 

test, the  testimony  of  a  witness  was  generally  objected  to 
as  hearsay,  but  part  of  his  testimony  was  plainly  not  hear- 
say, the  objection  was  properly  overruled. — Spurrier  v.  Mc- 
Lennan. 461. 

29.  Estoppel  to  Object — In  an  action  against  lessees  for  holding 

over,  where  defendants  set  up  in  answer  a  justice's  Judgment 
in  their  favor  in  a  forcible  detainer  proceeding,  they  could 
not  afterwards  object  to  the  admissibility  of  a  subsequent 
judgment  of  the  district  court  In  favor  of  the  plaintiff  on 
appeal  from  the  justice. — Butterfleld  v.  Klrtley,  207. 

30.  Estoppel  by — Cross-examination — Where  defendant's  objection 

to  the  introduction  of  evidence  showing  the  value  per  acre 
of  a  railroad  right  of  way  through  plaintiff's  land  is  sus- 
tained in  a  suit  to  determine  the  damages  from  the  condem- 
nation of  the  right  of  way,  defendant  cannot  complain  that 
it  is  not  allowed  on  cross-examination,  to  show  the  value 
per  acre  of  a  portion  of  the  land  so  taken. — Westbrook  v.  M. 
N.  &  S.  Ry.  Co.,  106. 

31.  Opiniont^Where   a  brakeman   was   injured    in   coupling  -  cars 

by  having  his  foot  caught  in  an  unblocked  guard  rail,  the 
answer  of  a  witness  who  took  plaintiff's  shoe  out  of  the 
guard  rail  after  the  accident  that  "such  an  accident  could  not 
have  happened  with  a  blocked  guard  rail,"  though  in  the 
nature  of  an  opinion,  is  a  statement  of  fact  based  on  his 
observation  of  the  place,  and  experience  with  the  shoe,  and 
hence  not  error. — Trott  v.  C,  R.  I.  &  P.  Ry.  Co.,  80. 

82.    Industry  of  Decedent — In  an  action  by  a  surviving  wife  against 

a  railroad  company,  for  the  negligent  killing  of  her  husband,. 

her  testimony  that  he   was   industrious   is  competent  testl- 

,  mony  as  to  a  fact,  and  not  the  expression  of  an  opinion. — Pearl 

V.   O.  &   St.   L.  Ry.   Co..   535. 

33.  Reasonableness  of  Taxing  Ordinance — Where  witnesses 
were  allowed  to  give  their  opinion  as  to  the  reasonablenescr 
of  a  municipal  taxing  ordinance  without  objection,  defendant 
could  not  complain  thereof  on  appeal  from  a  conviction  for 
violation  thereof. — Iowa  City  v.  Newell.  55. 
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34.  On  Value — Competency  of  Witness — ^A  farmer,  who  was  the 
owner  of  cattle  previous  to  their  sale  to  the  defendant,  in 
an  action  Involving  the  right  of  property  therein,  was  a 
competent  witness  as  to  their  value. — Cathcart  v.  Rdgers  k 
Broiwn,  30. 

,36.    Order  of  Proof-The  admission  of  evidence  on  rebuttal  which 
should  have  been  offered  in  chief  is  not  reversible  error. — 
Yeager  v.  Spirit  Lake,  593. 
OrdinanceB  —See  ^,  ante 

36. .  Parol  Variance  —Chattel  Mortgage — Foreclosure  Clause — 
Where  one  gives  a  chattel  mortgage  which  provides  that  if  the 
mortgagee  shall  deem  himself  unsafe  he  may  foreclose, 
under  an  allegation  of  fraud,  parol  evidence  is  not  admissible 
to  show  an  agreement  that  the  mortgage  should  not  be  fore- 
closed within  a  year,  unless  the  mortgagor  was  induced,  in 
signing  it,  to  believe  that  it  contained  stipulations  not  in- 
cluded therein. — Moore  v.  Howe,  62. 

37.  RiGHTK)F-WAY  Deeu — Consideration — ^Where  a  deed  of  a  right- 

of-way  of  a  railroad  fully  expresses  the  consideration,  evi- 
dence of  a  parol  agreement  for  an  under-crossing,  alleged 
to  have  been  made  at  the  time  of  the  execution  of  the 
deed,  and  as  a  part  of  the  consideration,  is  inadmissible,  as 
it  would  vary  the  effect  of  the  deed.  This  is  especially 
true  where  it  is  claimed  that  part  of  the  consideration  is  an 
agreement  which  creates  a  reservation  in  the  deed. — Schrlm- 
per  V.  C.  M.  &  St.  P.  Ry.  Co.,  35. 

38.  Technical  Terms — ^Where  a  contract  Is  drawn  by  a  layman, 

and  a  strict  technical  construction  of  a  word  used  therein 
would  render  the  contract  inoperative,  parol  evidence  is 
admissible  to  show  that  the  word  was  used  in  a  different 
sense,  or  that  it  has  a  popular  meaning. — Kohl  v.  Frederick, 
517. 

Parties— See  «,  **.  post 

Partition -See  *\  post. 

Payment— See  *•,  post 

39.  Personal  Transactions  With  a  Decedent -The  statute  does- not 

prevent  a  witness  from  testifying  as  to  a  conversation 
between  deceased  and  another  in  the  presence  of  the  witness, 
in  which  the  witness  took  no  part. — Mallow  v.  Walker,  238. 

40.  Interested  Witness — In  a  suit  to  quiet  title,  the  agent  of  the 

plaintiff's  vendor  from  whom  plaintiff  purchased,  not  having 
any  interest  in  the  suit  is  not  barred,  from  testifylncr  as 
to  his  authority  after  the  death  of  his  principal. — O'Neill  v. 
Wilcox,  15. 

41.  Mortgagor   and   mortgagee — Mortgagors    of   a   homestead    are 

persons  from,  through,  or  under  whom  the  mortgagee  derives 
his  title,  and  are  within  the  statute. — Clinton  Sav.  Bank  v. 
Underbill,  292. 
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42.  Partition — In  partition  of  real  estate  between  the  heirs  of  a 

decedent,  other  heirs  interested  in  the  estate  are  incompetent 
to  prove  that  a  note  held  by  the  deceased  against  one  of  the 
heirs  did  not  represent  a  debt,  but  an  advancement. — ^Russell 
V.   Smith,   261. 

43.  Who-  Abe  Not  Parties  in  Interest — Defendants  as  to  whom  the 

action  has  gone  to  judgment  at  the  time  they  testify  on  thcf 
issue  between  plaintiff  and  the  other  defendaait  are'  not 
parties  within  Code,  section  4604,  which  prohibits  a 
party  to  an  action  testifying  to  a  transaction  between  him 
and  a  person  deceased  at  the  time  of  the  examination  against 
the  executor  of  such  deceased  person. — Clinton  Say.  Bank  v. 
Underbill,  292. 

44.  Same — Mortgagors  whose  mortgage  to  a  decedent  has  been  fore* 

closed,  and  their  liability  to  the  estate  fixed  by  the  Judgment^ 
are  not  persons  interested  in  the  event  of  an  action  between 
mortgagees  to  determine  priority  of  the  mortgages,  within 
Code,  sction  4604,  prohibiting  persons  so  Interested  from  tes- 
tifying against  an  executor  to  a  transaction  between  witness 
and  deceased. — Idem, 
Prejudicia}  Error— See  ",  ante 

45.  F'resumptionsnMARRiAGE — In   the  absence  of  testimony   to   the 

contrary  it  is  presumed  that  one  shown  to  be  unmarried 
remained  single. — Tuttle  v.  Wood,  507. 

46.  Rebuttal  -Payment — ^Where   defendants   claimed   to  have   paid 

the  amount  of  a  note  in  suit  to  plaintiff's  husband  and  son 
with  her  acquiescence,  evidence  which  showed  that  after 
the  sale  by  the  husband  and  son  of  their  own  and  theii^ 
wives'  interests  in  land,  which  was  the  consideration  of  the 
note,  the  son  delivered  the  note  to  his  mother,  and  that  she 
subsequently  retained  possession  thereof,  is  admissible  in 
rebuttal.— Golden  v.  Vyse,  726.  , 

Bes  Gestad— See  ^  >^  anU. 

47.  Responsive  Answers -Who   May  Complain   of  Non-responsivk 

Ans.wer — ^A  party  cannot  complain  of  an  irresponsive  answer 
to  a  question  not  asked  by  him. — Steamship  Co.  v.  D.  R.  I.  &  N. 
Ry.,  480. 

Bevenue  Stamps-r-See  ^,  ^,  post 

Secondary—See  *, ",  ante. 

Sidewalks— See  '«.  ante. 

Stamps— See  «,  *»,  post. 

48.  Failure  to   Stamp   Instrument — Proof  of  Fraudulent  Intent 

Required — ^Under  the  United  States  Internal  Revenue  law  of 
June  13,  1898,  declaring  instruments  invalid  from  which 
stantps  have  been  omitted  with  intent  to  defraud  the  govern- 
ment, the  Intent  must  be  shown  by  the  party  relying  on  such 
omission,  before  an  unnamped  instrument  will  be  inadmis- 
sible in  evidence. — Harvey  v.  Wieland,  564. 

49.  Samve — Under  the  United  States  internal  revenue  law  of  June 

13,  1898,  providing  that  no  unstamped  instrument  shall  be 
admitted  in  evidence  until  a  stamp  shall  be  affixed  thereto^ 
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a  Stamp  may  be  affixed  at  any  time  before  such  instrument 
is  offered  in  evidence. — Idem, 

Suffering— See  ",  attle. 

Town  Records— See  ^  anie 

Transactions  with  Decedents— See  **  to  ^,  anie 

Value— See  »*,  ante. 

Witnesses— See  *,  ",  ante. 
EXCAVAIIONS-See  Damages.  ^. 
EXCEPriONS— See  Appeal,  "  «  «. 
EXECUTIONS— See  Creditor,  V 
EXECUTORS— See  Estates  oe  Deobd.,  K 

EXEMPTIONS— See  Tax.,  •. 

1".  Change  of  Homestead — Propebty  Bought  With  Loan  ox  Home- 
stead— Property  purchased  with  money  borrowed  on  security 
of  a  homestead  is  not  of  itself  a  homestead. — ^Boettger  v.  Gal- 
loway,  353. 

2.  Evidence  as  to  funds  with  which  purchase  was  made — Where 
defendants  obtained  $300  by  mortgaging  their  homestead, 
which  they  continued  to  occupy  until  the  mortgage  was  fore-» 
closed,  after  which  they  occupied  rented  premises  for  ei^t  or 
nine  years,  and  finally  purchased  other  property  for  $275, 
under  an  agreement  to  pay  therefor  in  small  installments, 
which  were  not  always  paid  when  due,  their  testimony  that 
the  latter  property  was  purchased  with  the  proceeds  of  the 
mortgage  on  the  former  was  too  improbable  and  insufficient  to 
establish  that  fact — Idem. 

EXPERTS— See  Wills,  ". 

FALSE  REPRESENTATIONS. 

1.  False    Representation    In   Sale — Knowledge     ot    Pubghaseb — 

Where  plaintiff  exchanged  his  farm  for  a  stock  of  goods,  and 
subsequently  sued  for  damages  on  the  ground  that  defendant 
had  defrauded  him,  that  one  of  the  defendants  had  previous  to 
the  transaction  held  himself  out  aa^ owner  was  of  no  avail;  it 
appearing  that  plaintiff  learned  before  the  contract  was 
signed  that  the  stock  belonged  to  th^  other, — Moore  v. 
Howe,  62. 

2.  Same — He  could  not  thereafter  complain  of  the  values  placed 

on  certain  fixtures,  etc.,  by  defendants,  when  the  means 
of  knowledge  were  as  equally  available  to  him  as  to  defend- 
ants.— Idem. 

3.  Waiver — The  fact  that  almost  worthless  goods  had  been  intro- 

duced into  the  stock  after  the  contract  was  made  was  of  no 
avail;  it  appearing  that  at  the  time  of  the  trial  he  had 
demanded  a  discount  because  of  their  condition,  and  had  ob- 
tained it. — Idem. 

FARMERS— See  Evid  ,  **. 

FELLOW  SERVANTS-See  Neglig.,  >»;  Rail  .  »•,  »^  »V 
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FISH— Damages,  «^ 

Powers  of  V^arden— Construction  of  Statute — The  warden  has 
no  authority  to  take,  or  to  empower  others  to  take,  flsh 
from  waters  of  the  state  for  private  ponds,  as  "other  waters," 
as  used  in  the  statute,  is  limited  to  other  public  waters. — 
State  v.  Sears,  28. 

FORECLOSURE— i?ee  Evid  .  ". 

FRANCHISES— See  Contracts,  ";  Munic  Corp.,  »,  *. 

FRAUD- 

1.  Estoppel  by  Ratification  — Consideration —  A  man  and  a  wife 

conveyed  their  farm  to  their  son,  taking  from  him  a  writing 
reciting  that  the  conveyance  was  in  trust  to  enable  the  son  to 
sell  the  farm  for  their  benefit,  and  on  their  approval.  The 
son  thereafter  conveyed  the  farm  in  consideration  of  the 
conveyance  to  him  of  certain  land.  Thereafter  the  original 
grantors,  having  charged  the  grantee  of  their  son  with  fraud 
in  procuring  the  conveyance,  and  with  full  knowledge  of  the 
transaction,  agreed  with  the  son  and  with  such  grantee  to 
relinquish  their  claim  to  the  farm  in  consideration  of  certain 
moneys  to  be  paid  by  the  son.  The  agreement  was  entered 
into  some  four  months  after  the  conveyance  by  the  son,  and 
independently  of  the  advice  or  representations  of  the  grantee 
of  the  son,  and  with  full  knowledge  of  the  facts.  Held 
that  they  were  not  entitled  to  have  the  agreement  ratifying 
the  sale  by  the  son  or  the  deed  by  the  son  set  aside  on  the 
ground  of  fraud,  inadequate  consideration  or  undue  influence. 
— Wilcox  V.  Mann.  91. 

2.  Estoppel  to  Urge  Fraud — Though      plaintiff      suspected      some 

fraud  at  the  time  the  stock  was  delivered,  as  he  did  not  cer- 
tainly know  what  it  was,  and  the  extent  thereof,  he  is  not 
estopped  to  complain. — GriflBth  v.  Bergeson,  279. 

FRAUDULENT  CONVEYANCES. 

1.  Consideration -Actual  Fraud — A  mortgage  is  invalid  if  exe- 

cuted with  intent  to  hinder  and  defraud  creditors,  though 
based   on  valuable  consideration. — Sutton  v.  Kelliher,   632. 

2.  PayiMent  of  Infant's  Earnings  to  Parents — Unless  there  has 

been  an  emancipation,  the  payment  of  his  wages  by  an  infant 
to  his  parents  is  no  consideration  for  a  transfer  of  land  by 
one  of  them  to  him. — Crary  Bros.  v.  Hoffman,  332. 

^.  Inadequate  Consideration — Rights  of  Creditors — ^Where  an  in- 
solvent, in  part  consideration  for  a  conveyance  of  his  farm* 
to  his  wife,  secured  sufficient  money  from  her  to  settle  with 
attaching  creditors,  the  wife  being  aware  of  the  circumstances, 
the  excess  in  value  of  the  property  so  conveyed  over  the 
amount  advanced,  including  the  incumbrances  assumed,  and 
over  the  amount  due  her  on  her  husband's  note  in  her  favor, 
could  be  subjected  to  a  Judgment  held  by  a  creditor  of  the 
husband.— Wiltse  v.  Flack,  51. 

4.  Future  Support — Where  one  conveys  all  his  property  in  con- 
sideration of  future  support,  such  conveyance  is  invalid  as 
to  his  creditors — Mallow  v.  Walker,  238. 
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5.  Creditors  -Loan  to    Gbantee— JfoA;e«     Bimple     Creditor — ^The 

transfer  having  been  to  one  son  only,  and  the  other  son 
merely  having  his  brother's  note  for  the  amount  he  was 
alleged  to  have  contributed,  such  an  amount  was  no  com- 
sideration  for  the  deed,  but  he  was  a  creditor,  only,  entitled 
to  no  priority. — Crary  Bros.  v.  Hoffman,  332. 

6.  Bubsequent  Creditors — ^Allegations  by  the  interveners  that  they 

had  a  claim  against  the  husband  and  wife,  who  were  non- 
residents, and  that  the  conveyance  was  fraudulent,  and  that 
interveners  were  entitled  to  have  the  land  subjected  to  the 
payment  of  their  claims,  reduced  the  petition  of  interveners 
to  a  creditor's  bill,  which  was  not  maintainable,  because  the 
interveners  were  subsequent  creditors,  and  it  did  not  appear 
that  the  conveyance  was  made  to  defraud  thenL — Keehn  v. 
Keehn,  467. 

7.  Estates  of  Decedents —Aoministbatob  May  Sbt  Aside — The  ad- 

ministrator of  an  estate  may  sue  decedent's  grantee  to  set 
aside  a  conveyance  as  in  fraud  of  creditors. — Mallow  v. 
Walker,  238. 

8.  Reducing  Claim  to  Judgment — In  a  preceding  by  an  adminis- 

trator to  set  aside  a  voluntary  conveyance  by  his  intestate 
which  renders  his  estate  insufficient  to  pay  the  debts  of  the 
intestate,  it  is  not  necessary  that  the  creditors  who  are  pre- 
judiced by  such  conveyance  should  already  have  reduced  their 
claims  to  Judgment. — Idem. 

9.  Evidence  Establishes —Husband  and  Wife — Consideration — In 
a  suit  to  subject  land  conveyed  by  a  husband  to  his  wife  to 
the  payment  )of  judgments  against  the  husband,  it  appeared 
that  the  husband  purchased  the  land,  paying  $1,600  in  cash 
therefor,  and  giving  a  mortgage  of  $1,440  for  the  balance. 
Just  prior  to  the  purchase,  the  husband,  by  different  with- 
drawals, drew  $1,500  out  of  a  $2,000  deposit  which  he  had  in 
the  bank.  The  husband  testified  that  his  money  was  not 
used  in  the  purchase,  but  his  testimony  as  to  what  he  did 
with  it  was  conflicting.  The  wife  testified  that  a  few  days 
before  the  purchase,  her  father,  who  was  a  man  of  limited 
means,  and  who  had  nine  other  children,  called,  and,  on  her 
complaint  that  her  husband  might  give  up  farming,  for  fear 
of  losing  his  implements  and  horses,  said  that  he  would 
let  her  have  money,  and  she  could  take  care  of  it,  and  when 
he  got  old  he  would  make  his  home  with  her,  and  a  few 
days  later,  without  taking  any  note  or  receipt,  he  gave  her 
$1,500,  which  he  had  hoarded  for  four  years  in  a  bureau 
drawer  at  home,  fearing  to  trust  it  to  the  banks  or  in  loans. 
This  money,  it  is  claimed,  was  loaned  by  her  to  her  husband 
at  8  per  cent,  interest  and  was  used  by  him  in  the  purchase 
of  land.  The  conveyance  to  the  wife  was  made  on  the  day 
the  first  judgment  was  entered  against  her  husband.  Held, 
that  it  was  so  improbable  that  the  wife  furnished  the  money 
used  in  the  purchase  of  the  land  that  a  finding  of  a  lien 
thereon  in  her  favor  was  not  sustained. — Gaar,  Scott  &  Co.  v. 
Stolte,  139. 
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10.  Evidence — Evidence  of  the  fraudulent  use  of  a  mortgage  by  the 

mortgagee  and  third  persons  after  its  execution  is  admissible 
in  a  suit  by  the  creditors  of  the  mortgagor,  to  set  the  mort- 
gage aside  as  being  fraudulent  in  it^  inception,  for  the  pur- 
pose of  showing  that  Its  execution  was  in  fraud  of  creditors, 
but  not  for  the  purpose  of  showing  fraudulent  use  as  an 
independent  fact,  as  the  creditors  were  not  injured  by  the 
latter  act— Sutton  v.  Kelliher,  632. 

11.  Same — Evidence  of  other  facts  of  a  similar  charcter  occurring 

about  the  same  time  as  the  execution  of  a  mortgage,  is  admis- 
sible, as  showing  Intent,  in  an  action  to  set  the  mortgage 
aside  as  being  in  fraud  of  creditors. — Idem. 

12.  Grantee— Entitled  to  Surplus  Above  Debts — ^Where  a  convey- 

ance by  deceased  of  all  his  property  in  consideration  of 
future  support  had  redered  him  insolvent,  so  that  the  convey- 
ance was  invalid  as  to  his  creditors,  the  grantee  was  entitled 
to  the  residue  of  the  property  after  the  payment  of  the 
debts.— Mallow  v.  Walker,  238. 

13.  Recov-ery  of  Property  by  Grantor — Intent — Where  a  conveyance 

of  property  was  made  to  place  it  beyond  the  reach  of  anyi 
judgment  which  might  be  obtained  against  the  grantor  for 
supposed  ill  let  relations  with  a  woman,  and  the  evidence 
showed  that  there  was  nothing  in  the  woman's  claim,  the 
purpose  of  the  conveyance  will  not  bar  a  recovery  in  a  suit 
to  set  aside  the  deed. — Brant  v.  Brant,  701. 

14.  Parent  and  Chi  Id —(Bttrden    of   Proof   on    Emancipation — In    a 

creditor's  bill  to  set  aside  a  transfer  of  land  from  a  parent 
'  to  an  Infant  son,  where  the  consideration  was  alleged  to 
have  been  the  payment  by  the  transferee  and  another  infant 
son  of  their  wages  to  the  parent,  the  burden  of  proving  emanci- 
pation was  on  the  defendant. — Crary  Bros.  v.  Hoffman,  332. 

15.  To. Partnership. —Lien — A  partnership  to  whom  real  estate  is 

conveyed  is  presumed  to  have  at  least  an  equitable  title 
thereto,  which,  being  subject  to  a  lien  of  a  judgment  against 
the  partnership,  renders  it  immaterial,  in  an  action  to  set 
aside  a  mortgage  thereon  by  the  partnership  as  being  in 
fraud  of  creditors,  to  determine  whether  the  conveyance 
passed  the  legal  or  only  the  equitable  title  to  the  property. — 
Sutton  V.  Kelliher.  632. 

16.  Same — ^A  mortgagee  of  real  estate,  the  title  to  which  is  in  a  part- 

nership which  executed  the  mortgage,  cannot  defeat  the  claims 
of  judgment  creditors  of  the  partnership  who  claim  the 
mortgage  to  be  in  fraud  of  their  rights  by  showing  that  the 
mortgaged  property  is  the  individual  property  of  one  of  the 
partners,  when  the  judgment  is  against  the  partners  individ- 
ually as  well  as  the  partnership. — Idem. 

17.  Trust  Title  no  Defense  — ^A  mortgagee  of  real  estate  in  a  fore- 
closure suit  cannot  defeat  the  claims  of  creditors  of  the  mort- 
gagor who  alleges  that  the  mortgagee  is  in  fraud  of  their 
rights,  by  showing  that  the  mortgagor  held  the  property  in 
trust  for  another. — Idem. 
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Fraud.  Rep.  to  Gbadss- 

FRAUDULENT  REPRESENTATIONS— See  agency.  ^ 

INTEEVBNT.,    >;    JUDGM  ,   *;  JUKI8D.,  «;    LlFK    1N8  ,    •;    LiM.    OF 

Act.,  ». 

1.  Knowledge  of  Falsity— In   an   action  for  fraudulent   represen- 

tations in  the  sale  of  a  patent  right  it  is  incumbent  on  plain- 
tiff to  show  not  only  that  defendant  made  the  false  represen- 
tations, but  also  that  he  knew  or  had  reason  to  believe  their 
falsity  at  the  time,  and  evidence  that  defendant  believed  in 
their   truth   should   be   received. — Mentzer   v.   Sargeant,   527. 

2.  Same — Instruction — In    an    action     for     fraudulent     represen- 

tions,  a  charge  that,  if  defendant  falsely  represented  that  his 
patent  covered  certain  property,  plaintiff  could  recover  whether 
or  not  defendant  knew  his  representations  to  be  false,  i& 
error,  and  is  not  cured  by  the  fact  that  the  court  in  other 
portions  of  the  charge  included  the  element  of  fraud  in 
stating  what  was  necessary  to  make  out  plaintifif's  case. — 
Idem. 

GARNISHMENT. 

Foreign  Judgment— Based  on  Garnishment — A  contention  that 
a  judgment  cannot  be  rendered  against  a  garnishee  on  execu- 
tion outside  the  state  of  his  residence,  unless  at  a  place 
where  the  contract  with  the  principal  debjor  was  to  be  per- 
formed or  unless  he  has  property  in  his  possession  belonging  to 
such  debtor,  is  without  merit  where  the  action  is  on  the  Judg- 
ment of  garnishment,  and  there  is  no  allegation  or  proof  on  the 
part  of  the  garnishee  that  the  Judgment  against  him  was  not 
rendered  on  a  contract  to  be  performed  in  the  state  where  the 
judgment  was  rendered,  or  that  he  had  no  property  of  the 
principal  debtor  in  his  possession  when  garnished. — Longue- 
ville  V.  May.  709. 
GrOOD  FAITH— See  Notes  and  Bills;  Purchasers. 

GRADES — See  LiM.  OF  Actions,  «. 

1.  Raising  Grade  a  Second  Time — Damages— The  grade  of  a 
street  was  raised  a  part  of  the  height  fixed  by  the  ordinance 
and  a  settlement  made  for  damages  to  plaintiff's  abutting 
property.  Ten  years  later  the  street  was  filled  in  to  the 
height  fixed  by  the  ordinance.  No  proceedings  were  taken 
undier  Code  1873,  section  469,  .to  have  appraisers  appointed 
after  the  passage  of  the  ordinance  to  fix  the  damages.  Held^ 
the  plaintiff  was  entitled  to  recover  damages  for  the  second 
raise  of  the  grade. — Buser  v.  City  of  Cedar  Rapids,  683. 

2.  Same — ^Where  a  street  was  raised  a  part  of  the  height  fixed  by 

ordinance,  and  damages  therefor  allowed,  and  ten  years  there- 
after raised  to  the  full  height  fixed  in  an  action  for  damages 
for  the  second  change,  a  defense  that  the  payment  of  damages 
after  the  first  change  was  in  full  of  all  injury  is  not  tenable^ 
in  the  absence  of  a  showing  that  the  property  owner  sued  for 
all  damages,  and  defendant  took  issue  only  as  to  the  amount 
claimed. — Idem. 
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GR1.DE8   Continued  to  Husband  and  Wife 

GRANTEES— See  Evid  , »;  Fraud.  Conv.,  ". 
GRANTORS— See  Fraud.  Conv.,  «. 

GUARDIAN  AND  WARD-See  Lim.  of  Act..  ,  •. 

Mingling  of  Ward's  Fundz-Interest — Where  a  guardian  was 
guilty  of  breach  of  trust  with  respect  to  the  guardianship 
funds,  and  wrongfully  mingled  them  with  his  own,  a  decree 
charging  him  with  interest  upon  the  fund  while  in  his  hands 
at  6  per  cent.,  with  annual  rests,  was  not  excessive. — Blake- 
ney  v.  Wayland,  607. 

HAIL  INSURANCE. 

1.  Change  of  By-Laws — Acquiescence  of  Insured — ^Where  the  by- 

laws of  a  mutual  hail  insurance  association  at  the  time  of  the 
issuance  of  insured's  policy  made  no  provision  for  the  sus- 
pension of  policies  for  the  failure  to  meet  assessments,  but 
before  insured's  loss  were  amended  so  as  to  provide  for  such 
suspension,  and  three  notices  of  a  delinquent  assessment,  were 
sent  insured,  each  containing  a  copy  of  the  amended  by-law, 
but  none  of  them  mentioning  the  suspension  of  his  policy,  his 
remaining  silent  under  the  circumstances  did  not  indicate 
acquiescence  in  the  change,  especially  as  it  did  not  affect  the 
obligation  of  the  association  to  him. — Farmer's  Mutual  Hail 
Assn.   V.  Slattery,   410. 

2.  Enacting  Suspension — Not  Binding  on  Insured — Where  the  by- 

laws of  a  mutual  hail  insurance  association  at  the  time  of 
the  issuance  of  insured's  policy  made  no  provision  for  the 
suspension  of  policies  for  the  failure  to  meet  assessments, 
insured  was  not  bound  by  a  subsequent  amendment  thereof 
providing  for  such  suspension  though  he  agreed  to  be  gov- 
erned by  the  articles  of  incorporation  and  by-laws,  the  former 
of  which  expressly  conferred  power  to  enact  by-laws  on  the 
directors.  While  such  change  is  binding  as  to  benefits  derived 
from  mere  membership,  this  is  not  so  of  an  independent  con- 
tract made  with  the  association. — Idem, 

HARMLESS  ERROR-See  Appeal,  ».  »';  Attorneys,  »«;  Evid.,  "  to 

",  «*;  Notes  and  Bills,  \ 
HEIRS— See  Advancements,  •;  Liens,  ';  Lim.  of  Act.,  ';  Pract.,  ■; 

Purchasers  ^ 
HEIRS  AND  DEVisFES-See  Covenants. 
HOMESTEADS— See  Elect,  to  Take;  Exempt.,  Wills.  \ 

HUSBAND  AND  WIFE— See  Cbim.  Law.  «. 

1.  Action  for  Wrongful  Killing  of  Husband — Statutes  Construed 
— The  right  to  sue  for  the  wrongful  killing  of  a  person 
belongs  exclusively  to  the  personal  representative  of  such 
person,  and  hence  do  not  create  any  cause  of  action  in  favor 
of  the  wife  or  children  of  the  deceased,  though  they  may  share 
in  the  damages  recovered,  freed  from  any  claims  of  creditors, 
as  provided  in  section  3313. — ^Major  v.  B.  C.  R.  &  N.  Ry.  Co.. 
309^ 


Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 

Vol.  1151a— 51 


Digitized  by 


Google 


802  INDEX. 

"Hubbjlnd  i.M>  Wife   Continued  to  Instbuctiohb 

2.  Same — ^The  purpose  of  Code,  section  2071,  provMing  that  a  rail- 

road company  ''shall  be  liable  for  all  damages  sustained  by 
any  person''  in  consequence  of  the  neglect  or  mismanagement 
of  Its  agents  or  employes  does  not  give  a  widow  the  right 
to  sue  for  damages  sustained  by  her  by  reason  of  the  death 
of  her  husbands  occasioned  by  the  wrongful  acts  of  the  rail- 
road company. — Idem, 

3.  Had  None  at  Common  Law — At  common  law,  a  widow  cannot 

maintain  an  action  for  damages  resulting  to  her  individ- 
ually from  the  wrongful  killing  of  her  husband. — Idem. 

4.  Injury  to  Wife— Medical     SbJbvtce — Recovery     For — ^Where     a 

married  woman  who  followed  no  Independent  employment  was 
injured,  her  husband  and  not  she,  was  entitled  to  a  recovery 
for  medical  services  to  her. — Elenz  v.  Conrad,  183. 

INDICTMENTS— See  Appeal,  •*;  CriVi  Law,  «,  » to  « 

INFANTS— See  Fraud  Conv.,  «.  ";  Neglig..  «.  •. 

INHERITANCE  TAX— See  Estates  op  Dkced.,  ';  Wills,  •, '. 

INJUNCTIONS— See  Intox.  Liqu.,  ^  Judgm  .  *.  •. 

Appeal — ^Where  a  city  council  levies  an  assessment  for  street 
improvements  wholly  without  authority,  an  aggrieved  party 
may  enjoin  the  enforcment  of  the  assessment  without  appealing 
especially  where  the  assessment  was  made  under  statutes  prior 
to  the  Code;  the  provision  as  to  appeals  being  limited  to 
assessment  proceedings  under  the  provisions  of  the  Code. — 
Ft.  D.  E.  L.  &  P.  Co.  V.  City  of  Ft.  D..  568. 

^    INJURY  TO  ANIMALS— See  Rail  .  ". " 

1 1  INJURY  TO  PERSON— See  Damages,  •, ',  •,  »»,  ",  ",  ";  Evid  ,  ". 

INSTRUCTIONS— See  accord  and  Satisf.,  »;  Agency,  ",  "; 
Appeal.  «» to  «;  Crim.  Law,  «,  «  »*,  ";  Damages,  S  *,  \  •,  •,  "; 
False  Kkp,  «;  Libel,  •;  Neglig.,  *,  ",  ",  ";  Physiciams,  '; 
Plead  , «;  Pract.,  •;  Profits,  \  *;  Rail.,  »*;  Wills,  ". 

1.  Assumed  by— When  Eact  May  be — Building  and  Loan  Mortgage 
— Where  a  building  and  loan  mortgage  expressly  states  that 
it  is  for  $2,700,  but  recites  that  is  given  to  secure 
an  advance  of  $1,600,  it  is  not  error  to  instruct  that  it  is 
for  more  than  $1,500,  as  it  does  not  merely  secure  $1,500,  but 
also  dues,  premiums,  etc.,  and  hence  a  second  mortgage  on 
the  mortgaged  property  is  not  a  compliance  with  a  contract 
to  give  a  second  mortgage  subject  only  to  a  first  mortgage 
for  $1500. — Lunn  v.  Guthrie  &  Boyle,  501. 

2.  Consideration  of  Evidence — Pioop  of  Value— In  an  action  on  a 
fire  policy  an  instruction  as  to  the  measure  of  plaintiff's 
recovery  stating  that  the  valuation  "should  not  be  placed 
at  what  It  might  be  under  the  evidence,  but  at  what  the  evi- 
dence fairly  shows  it  to  be,  if  it  is  found  that  its  value  appears 
from  the  evidence,"  is  not  objectionable. — Corson  v.  Ins. 
Ass'n,  485. 

8.  Consistency — Plaintiff's  decedent  crossed  a  street  at  a  place 
other  than  a  crossing,   and  was  injured   in  stepping  on  a 
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board  to  get  on  the  sidewalk.  The  court  instructed  the  Jury 
to  find  for  plaintiff  if  decedent  knew  the  walk  was  looser 
and  crossed  the  street  where  she  did  in  order  to  avoid 
passing  over  it  A  second  instruction  stated  that  if  decedent, 
as  a  reasonably  prudent  person,  had  a  right  to  expect  the 
board  to  bear  her  weight,  she  was  not  negligent  Held,  that 
the  portion  of  the  walk  which  the  jury  must  have  found  by 
the  first  Instruction  plaintiff  knew  to  be  unsafe  was  that 
part  only  which  she  sought  to  escape  by  crossing  where  she 
did.  Therefore  the  giving  of  such  instruction  did  not  make 
the  giving  of  the  second  instruction  error. — Bell  v.  Town  of 
Clarion,  357. 

4^  Construed — Where  in  an  action  for  personal  injuries  the  court 
instructed  that  plaintiff  was  guilty  of  contributory  negligence 
if  she  did  "any  act"  directly  contributing  to  the  injury,  the 
court  will  be  deemed  to  have  intended  to  say  "any  negligent 
act"— Hall  V.  Cedar  Rapids  &  M.  C.  Ry  Co.,  18. 

5.  Degree  of  Proof — ^Use  of  the  word  **convlction,"  in  an  instruc- 

tion that  undue  influence  may  be  shown  by  facts  and  cir- 
cumstances which  lead  the  mind  to  the  conviction  that  it  has 
been  exercised,  is  harmless;  instructions  having  been  given 
that  the  burden  was  on  contestant  to  establish  undue  influ- 
ence by  the  preponderance  of  the  credible  testimony,  "which 
means  by  the  greater  weight  of  the  testimony." — Goldthorp  v. 
Goldthorp.    430. 

6.  Evidence  and  Charge — Partnership    and    Other   Confidential 

Relations — Oood  Faith  Required — An  instruction  giving  the 
rule  as  to  good  faith  between  partners,  though  technically 
incorrect,  because  there  was  no  partnership  between  plain- 
tiff and  defendant,  was  not  erroneous,  for  the  rule  it  em- 
bodied was  applicable  to  the  relation  of  the  parties. — Griflith 
v^  Bergeson,  279. 

7.  Same — Plaintiff  having  testified  that  in  crossing  the  street  as 

was  done  he  and  decedent  expected  to  avoid  the  defective 
portion  of  the  walk,  there  was  evidence  to  sustain  the  giv- 
ing of  the  first  instruction. — Bell  v.  Town  of  Clarion,  357. 

8.  Grouping  Facts— An  instruction  grouping  facts  on  which  con- 

testant relies,  and  asking  that,  if  they  be  made  to  appear, 
a  finding  shall  be  had  against  the  will,  is  properly  refused; 
no  reference  being  made  to  other  evidence  which  might  ex- 
plain such  facts. — Goldthrop  v.  Goldthorp,  430. 

9.  Same — ^The  court,  after  directing  the  Jury  to  consider  all  the 

evidence,  does  not  err  in  singling  out  certain  matters,  and 
saying  that  these  in  themselves  are  insufficient  to  establish 
either  claim  of  contestant — Idem, 

10.  iMues — Stating  Ultimate  Facts  in  Issue — ^Where  a  petition 
in  a  suit  by«a  servant  for  personal  injuries  alleges,  in  detail, 
facts  from  which  ultimate  facts  constituting  the  cause  of 
action  appear,  instructions  following  the  petition  in  detail, 
or  devoted  to  issues  withdrawn  from  the  Jury's  consideration, 
Instead  of  stating  the  ultimate  facts  alleged,  are  objection- 
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able,  as  tending  to  obscure  the  issues  and  confuse  the  jury. — 
Trott  V.  C,  R.  I.  &  P.  Ry.  Co.,  80. 

11.  Law  Notations  on  Instructions— That    instructions    go    to    the 

jury  with  notations  of  authorities  at  the  bottom  in  no  way 
emphasizes  the  law  as  given,  and  is  not  prejudicial  error. — 
Idem. 

12.  Requests — To   Ck)RRECT   Wrong   Instruction — ^Where   the   court 

erroneously  instructed  the  jury  in  favor  of  the  plaintiff,  fail- 
ure of  the  defendant  to  request  a  proper  instruction  will 
not  prevent  him  from  complaining  of  the  one  given. — Hall  v. 
Cedar  Rapids  &  M.  C.  Ry.  Co.,  18. 

13.  Requests  Properly  Refused — Where  the  charge  of  a  court  in 

a  criminal  prosecution  was  full,  fair  and  accurate,  there  was 
no  error  in  the  court's  refusal  of  defendant's,  requested  In- 
structions.— State  V.  Mulholland,   170. 

14.  Cumulative    Instructions — ^Requested    instructions    are    prop- 

erly refused  where  fully  covered  by  those  already  given. — 

Butterfleld  v.  Kirtley,  207. 
INSUR^INCE— See  Contracts,  ";  Evid.,  *2to";  Hail  Insdk  ;  Life 

Insuk  ;  Mutual  Benefit  Imsuk;  Mutual  Fike  Insuk. 
INTERKSr— See  Guakd.  and  Ward. 

INTERVEXTIOXS. 

1.  Dismissal  of  Main  Su\i— Fraudulent  Dismissal — As  the  plain- 

tiff had  dismissed  her  action  or  filed  a  dismissal  before  the 
petition  of  intervention  was  filed,  and  the  property  was  no 
longer  in  litigation  between  herself  and  husband,  the  peti- 
tion of  intervention  was  not  maintainable,  though  intervenors 
claimed  the  dismissal  of  the  action  was  fraudulent  as  to 
them. — Keehn  v.   Keehn,   467. 

2.  When  Timely — ^An  intervention  was  in  time,  where  filed  after 

attached  property  had  been  sold,  and  the  proceeds  had  been 
deposited  with  the  clerk  under  a  court's  order,  to  abide  a 
further  determination  of  the  rights  of  the  parties. — Petty  v. 
Hayden  Bros.,  212. 

3.  Cost  Boi^d— Non-resident  Intervener — Code,  section  3847,  pro- 

viding that  if  a  defendant,  at  any  time  before  answering,  shall 
file  an  affidavit  stating  that  he  has  a  good  defense,  the  plain- 
tiff, if  he  is  a  non-resident,  or  a  private  or  foreign  corpora- 
tion, shall  file  security  for  costs,  has  no  reference  to  an  in- 
tervener in  attachment  proceedings;  and  hence  a  motion 
filed  to  compel  such  intervenor  to  give  security  for  costs  as 
a  non-resident,  prior  to  the  enactment  of  Acts  Twenty-sev- 
enth General  Assembly,  chapter  100,  curing  such  defect  in  the 
statute,  was  properly  denied. — Idem, 

4.  Estoppel — Mortgagor  and  Mortgagee — ^An  intervention  in  at- 
tacnment  proceedings  by  a  mortgagee,  claiming  the  proceeds 
of  the  attached  property,  is  not  binding  on  the  owner  of  the 
property. — Idem. 
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Intox.  Liqu.  . 

INTOXICATING   LIQUORS-  See  County  Attorney. 

1.  Civil  Damage  Suit  for  Sale  of— Proof     and     Charge— An     in- 

struction in  an  action  for  damages  from  tlie  sale  of  intoxi- 
cating liquors  to  plaintiff's  husband  that  it  was  the  husband's 
duty  to  furniSh  the  wife  the  "comforts  and  surroundings 
reasonable  and  necessary  for  the  position  in  society  in  which 
she  lived,"  and  that  if  he  had  failed  to  "so  provide  for  her," 
and  such  failure  resulted  from  his  intoxication  caused  or 
contributed  to  by  defendant,  she  could  recover,  is  erroneous, 
there  being  nothing  to  show  the  station  she  occupied,  or  that 
she  had  in  the  past  been  provided  for  in  the  manner  indi- 
cated; and  the  liability  is  not  on  what  the  husband  ought  to 
have  done,  but  what  he  had  done,  before  defendant's  tort.^— 
Bellison  v.  Apland  &  Co.,  599. 

2.  Evidence — Evidence  of  previous  suits  by  plaintiff  for  damages 

from  the  sale  of  intoxicating  liquors  to  her  husband  is  com- 
petent as  to  his  previous  habits  of  intoxication,  and,  in  con- 
nection with  evidence  that  she  had  been  willing  such  liquors 
should  be  kept  in  their  house  for  the  use  of  him  and  hia 
friends,  is  competent  on  the  questio.i  or  her  good  faith  in 
bringing  the  action  and  the  weight  to  be  given  her  testimony. 
— Idem. 

3.  Sale  hy  Several — Damages — ^Where  plaintiff's  husband  procured 

intoxicating  liquors  from  others  than  defendant  which  he 
drank,  and  which  contributed  to  his  condition,  defendant  is 
not  liabl§  for  all  damages  sustained  by  plaintiff  from  her 
husband's  intoxication. — Idem,  • 

4.  Contempts— iSepeal    of  Liquor   Statutes — Held,  error   for   the 

court  to  dismiss  contempt  proceedings  against  a  person  en- 
Joined  from  maintaining  a  nuisance  under  the  old  law,  but 
violating  it  after  the  adoption  of  the  new,  since  the  old  stat- 
utes were  not  repealed  and  re-enacted  so  as  to  destroy  their 
effect,  but  were  continued  in  the  new,  and  the  injunction  re- 
straining their  violation  was  just  as  effectual  as  though 
granted  under  the  new,  and  its  violation  could  be  punished 
thereunder. — State  v.  Prouty.   657. 

5.  Liquor  Injunction — Abandonment  op  Business   Pending  Trial 

—Where  pending  the  trial  of  a  suit  to  restrain  the  defend- 
ant from  selling  intoxicating  liquors,  the  defendant  aban- 
doned the  business,  surrendered  his  druggist  permit,  sold 
his  interest  in  the  business  and  in  the  building  in  which  it 
had  been  carried  on,  and  paid  the  costs  up  to  that  time,  an 
injunction  to  restrain  the  sale  was  properly  refused. — Pat- 
terson V.  Nicol,  283. 

6.  Abatement  of  Liquor  Nuisance — Evidence — Cross-examination 

— ^Where,  in  an  action  to  enjoin  a  liquor  nuisance,  two  wit- 
nesses had  testified  to  a  sale  of  liquor  in  defendant's  place 
by  his  clerk  during  a  carnival,  and  such  clerk  had  testified 
that  defendant  did  not  keep  any  liquors  to  his  knowledge, 
it  was  proper  to     ask     such     clerk,     on     cross-examination, 
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whether  he  had  sold  whisky  to  anybody  looking  like  such 
witness  during  such  carnival. — State  v.  Hlbner,  48. 

7.  Same — Where,  in  an  action  to  enjoin  a  liquor  nuisance  a  wit- 
ness had  testified  that  he  and  another  person  had  obtained 
whisky  at  defendant's  place  and  defendant  had  denied  on 
direct  examination  that  he  had  sold  whisky  to  either  of  such 
persons  and  on  cross-examination  stated  that  he  did  not  keep 
any  whisky  or  beer  during  the  time  claimed,  it  was  proper 
further  to  ask  him  whether  he  had  any  empty  bottles  back 
of  his  prescription  case,  as  tending  to  contradict  his  former 
statements. — Idem, 

.  S.  Same — Defendant,  In  an  action  to  restrain  a  liquor  nuisance, 
testified  on  cross-examination  that  he  did  not  keep  any  whisky 
during  1899.  and  was  asked  whether  he  had  not  kept  other 
intoxicating  liquors,  and  whether  he  had  not  bought  whisky 
during  the  spring  of  that  year.  Held,  admissible,  since  the 
question  was  not  only  as  to  selling,  but  also  whether  he  kept 
liquors  for  illegal  sale. — Idem, 

9.  Substitution  of  Ck)UNTY  Attorney  to  Prosecute — Private 
Plaintift-— Where,  in  an  action  to  enjoin  a  liquor  nuisance, 
defendant  presented  a  paper  signed  by  plaintiff,  requesting 
the  dismissal  of  the  action,  on  refusal  of  the  court  to  dismiss 
it,  an  order  directing  that  the  action  proceed  under  the  care 
of  the  county  attorney,  without  assistance,  could  not  prejudice 
the  state;  it  appearing  that  the  county  attorney  was  fully 
conversant  with  the  case,  and  capable  of  conducting  the  ex- 
amination.— Idem, 

« 

10.  Mulct  Law  Bond^Liahility  of  Sureties-^The  sureties  on  the 

bond  of  a  mulct  law  saloon  keeper  are  not  relieved  from  lia- 
bility for  damages  from  the  sale  of  liquor  to  plaintiff's  hus- 
band by  the  fact  that  the  saloon  keeper  had  not  filed  the  con- 
sent of  all  property  owners  within  50  feet  of  his  saloon«  as 
required  as  a  condition  precedent  to  his  right  to  operate  under 
the  mulct  law;  the  bond  reciting  thai  all  the  provisions  of 
the  law  had  been  complied  with. — Breeding  v.  Jordan,  566. 

11.  Sa/me — The  sureties  on  the  bond  are  subject  to  the  same  lia- 

bilities for  such  sale  as  the  principal,  who,  under  Code«  sec- 
tion 2418,  is  liable  to  the  wife,  child,  etc.,  for  damages  both 
actual  and  exemplary,  resulting  from  the  intoxication  of  the 
husband,  father,  etc.,  caused  by  the  illegal  sale  of  liquor  by 
the  saloon  keeper. — Idem, 
JUDGE— See  Attorneys,  \  *,  »;  Crim.  Law,  **;  Pract.,  >. 

JUDGMENTS— See  App.,  «  «;  Attorneys,  *;  Garnish.;  Liens, 

1     4     •     11 

•     »     » 

1.  Adjudication— Breach  of  Trust — ^Where  a  son  conveyed  prop- 
erty which  he  held  in  trust  and  on  a  suit  by  the  grantees 
to  foreclose  a  mortgage  he  had  given,  he  set  up  fraud  in  ob- 
taining such  conveyance,  the  judgment  against  him  is  no 
bar  to  an  action  by  the  beneficiaries  under  the  trust,  against 
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the  grantees  of  the  son,  to  set  aside  the  conveyance. — Wilcox 
V.  Mann.  91. 

2.  Fortign  Judgments — Coubt  and  Juby — Amount  Due — In  a  suit 

on  a  foreign  judgment,  the  fact  that  the  jury  was  not  allowed 
to  assess  the  amount  of  plaintiff's  recovery  Is  not  error.— 
Longueville  v.  May,  709. 

3.  Defenses  to — ^Want  of  indebtedness  is  not  one.     The  only  de- 

fenses are  fraud,  want  of  jurisdiction,  and  satisfaction. — 
Idem, 

4*  Fraudulent  Foreclosures  — ^Title  Under  Execution  Sale  Not  Sub- 
ject TO  Foreclosure — Evidence — At  an  execution  sale  under 
a  judgment  on  notes  given  plaintiffs  by  G.,  they  acquired  a 
sheriff's  deed  to  the  land.  Prior  to  the  giving  of  such  notes 
G.  had  given  notes  secured  by  a  mortgage  on  such  land,  paid 
off  the  latter  notes,  and  procured  assignment  of  the  mortgage 
to  his  children,  without  consideration,  for  the  purpose  of  hin- 
dering and  delaying  creditors.  After  the  giving  of  the 
notes  td  plaintiff,  but  before  judgment  thereon  and  the 
execution  sale,  the  mortgage  was  foreclosed.  Held^  that  the 
judgment  of  foreclosure  was  fraudulent  and  void,  and  that  the 
execution  sale  not  having  been  subject  to  it,  title  would  be 
quieted  in  plaintiffs. — Milliman  v.  Eddie,  530. 

5.  Injunction  to  Restrain — Jurisdiction — The     district    court    of 

one  county  has  no  jurisdiction  of  an  action  to  restrain  the 
execution  of  a  judgment  entered  in  the  district  court  of  an- 
other county,  overrdling  Arnold  v.  Hawley,  67  Iowa,  313.— 
Hawkeye  Ins.  Co.  v.  Huston,  621 

6.  Same— Where  an  action  to  restrain  the  execution  of  a  judg- 

ment is  commenced  in  another  court,  such  court  cannot  order 
a  change  of  venue  to  the  proper  county,  where  an  action  is 
commenced  in  the  wrong  county,  or  even  by  consent  make 
any  order  save  of  dismissal  at  plaintiffs  costs. — Idem. 

7.  Non  Obstante  —Special  Findings — Defective  Walk — ^The  peti- 
tion in  an  action  against  a  city  for  injuries  resulting  from  a 
broken  plank  in  a  sidewalk  alleged  the  customary  use  of  such 
sidewalk  for  the  unloading  of  trunks  thereon,  and  that  it  was 
of  insufficient  strength  to  stand  such  use.  The  jury  found 
that  the  plank  was  old,  but  not  decayed,  and  was  broken  by 
a  trunk  falling  on  it.  Held,  that  the  special  findings,  not 
being  inconsistent  with  the  theory  presented  by  the  petition, 
would  not  authorize  a  judgment  for  defendant  notwithstand- 
ing a  general  verdict  for  plaintiff. — Crynes  v.  City  Independ- 
ence, 448. 

8.  On  Pleading— Admissions — Where,  In  an  action  against  a  bank 
to  recover  a  deposit,  the  complaint  demanded  a  certain  sum 
which  was  denied  to  be  due  by  one  paragraph  of  the  answer 
and  admitted  to  be  due  "the  proper"  person,  in  another,  and 
an  intervenor  was  alleged  to  be  such  person,  in  another,  and 
Intervenor  pleaded  his  rights  thereto,  there  was  no  admission 
of  debt  due  plaintiff  by  defendant,  authorizing  judgment  on 
the  pleadings. — Viall  v.  Bank,  11. 
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9.  Vacation — Decrees — Vacation  During  Term — When  Invalid — ^Ali 

order  vacating  a  decree  entered  upon  an  application  made 
at  the  same  term  of  court,  but  more  than  three  days  after 
entry  of  such  decree,  without  notice  to  the  adverse  party  is 
conceded  arguendo  to  be  invalid. — Ellis  v.  Remley,  381. 

10.  Confirmation   of  Invalid  Order — ^A   decree   was  vacated,   upon 

defendant's  application,  during  the  same  term,  but  more  than 
three  days  after  entry  thereof,  without  notice  to  plaintiff. 
Subsequently,  during  the  same  term,  plaintiff  moved  to  set 
aside  the  vacating  order  and  to  reinstate  the  decree  for  want 
of  notice  and  insufficiency  of  application.  Held^  that  the  de- 
cision of  the  court  on  the  merits  confirming  the  vacating 
order  as  originally  entered,  rendered  the  order  valid. — Idem 

JURISDKCTION— See  appeal,  "  to  ";  Judgm.,»,  », « 

1.  Justice  of  the  Peace — Ck)NTi>'UANCE  by  CJonsent — Where  both 
parties  to  an  action  before  a  justice  consented  to  an  indefinite 
continuance,  and  the  justice  on  fixing  the  date  of  trial,  at  the 
request  of  one  party  gave  the  other  five  days*  notice  thereof, 
the  justice  did  not  lose  jurisdiction. — City  of  Cedar  Rapids 
V.  Rail,  335. 

2.  Original  Notice' — Service   on   Agency — A   trunk   belonging   to 

plaintiff  was  sent,  through  mistake,  to  an  opera  company  at 
S.,  and  was  returned  to  plaintiff  on  arrival  of  the  company 
at  S..  and  before  its  manager  had  opened  an  office  for  the  col- 
lection of  money  to  be  received  from  entertainments  to  be 
given  by  the  company,  and  the  payment  of  the  company^s 
bills.  Held,  that  an  action  against  the  partnership  owning 
the  opera  company,  for  conversion  of  the  trunk,  was  not  one 
growing  out  of,  or  connected  with,  such  office  or  agency  so 
as  to  authorize  service  on  the  managing  agent. — Bamabee  v. 
Holmes,  581. 

3.  Sebvice  of  Summons  on  Non-resident  of  State — Fraud — ^The 

fact  that  a  resident  of  Wisconsin  was  in  Illinois  to  testify 
in  another  action,  when  a  summons  in  a  personal  action 
against  him  was  served,  does  not  affect  the  Jurisdiction  of 
the  Illinois  court  if  his  presence  was  not  procured  by  fraud. 
— Longueville  v.  May.  709. 

4.  Defective  Service — Though  the  summons  was  not  read  to  de- 

fendant nor  a  copy  thereof  given  to  him  by  the  officer,  the 
service  is  merely  defective,  and  a  Judgment  in  the  action  is 
not  subject  to  collateral  attack,  if  it  does  not  affirmatively 
appear  that  defendant  did  not  understand  what  was  intended, 
or  was  Ignorant  of  the  fact  that  the  action  was  pending. — 
Idem, 

JURORS—See  Trial. 

jriRY  QaESTION— See  Accid    Insur  ,  »;   Accord   and  Satisp.,  «; 

Agency,  S»,»:  Grim.  Law.«;  Damages,";  Jodgm,«,  Nbolig.. 

\  \  ».  ",  ",  ",  ",",  ",  •»,»,  *•;  Notes  and  Bills,  \  *;  Paymknt; 

Rail  .  «;  Tax.,  >«. 
JU8TICK  OF  THK  PEACE— See  Appeal,  »,  ",  ";  Jurisd  ,  '. 
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L ACH  ES— See  Taxat.  .  ". 

1»  Where  a  purchaser  of  laud  made  no  demand  for  a  deed  until 
after  eight  years  after  the  purchase,  he  did  not  forfeit  his 
right  by  laches;  the  property  having  been  occupied  by  him 
up  to  the  time  of  a  subsequent  purchase  of  the  same  by  an- 
other.—O'Neill  V.  Wilcox,  15. 

2.  Quieting  T'ltlcEstoppel — A  railroad  company,  under  a  grant 
from  a  state,  earned  land  by  completion  of  its  road,  but  made 
no  selection  thereof  until  nine  years  later.  The  county  records 
show  that  before  the  date  of  the  grant  the  land  was  conveyed 
by  the  county  to  D,  and  by  him  to  defendant.  After  seleo^ 
tion  by  the  railroad  company,  a  further  period  of  fifteen  years 
elapsed  before  the  land  was  certified  to  the  company.  The 
company  allowed  five  years  more  to  elapse  before  bringing 
suit  to  quiet  title.  During  all  this  time  defendant  had  paid 
taxes  on  the  land,  and  made  valuable,  improvements.  Ten 
years  prior  to  the  present  action,  he  had  obtained  a  decree 
quieting  title  in  him.  Held,  that  the  company's  grantees  were 
estopped  by  its  laches  from  claiming  title  to  the  land. — Young 
V.  Snell,  32. 

LANDLORD  AND  TENANT— See  Damages,  »"," 

1.  Construction  of  Covenant  to  repair — ^Where    a    lessor    lets   a 

building  for  a  particular  purpose,  and  covenants  to  repair 
it,  he  must  put  it  in  such  a  state  of  repair  as  the  business 
requires,  whether  the  defects  existed  at  the  date  of  the  lease, 
or  arose  from  defects  in  construction,  or  from  general  dilap- 
idation.— Piper  V.  Fletcher,  263. 

2.  Breach  of  Covenant  —Rights  of  lessee — Where  leased  premises 

are  untenantable  and  unsuitable  for  purposes  for  which  they 
were  rented,  owing  to  the  failure  of  the  lessor  to  repair  in 
accordance  with  an  express  covenant,  the  lessee  may  abandon 
the  premises  and  have  cancellation  of  the  lease. — Idem, 

3.  Cancellation  op  Lease — Tender  to  Pay  Rent  Due — ^The  fact  that 

the  lessee  failed  to  pay  rent  due  on  abandonment  of  the  prem- 
ises will  not  preclude  a  recovery  in  a  suit  for  cancellation  of 
the  lease  on  account  of  the  premises  being  untenantable, 
where  a  tender  was  made  before  the  commencement  of  suit, 
and  the  petition  averred  a  readiness  to  pay  all  unpaid  rent 
due. — Idem. 

4.  Holding  Over  by  Lessee  --Judgment  Not  Sustained  hy  Evidence 

— In  a  suit  against  lessee  for  holding  over,  where  there  was 
not  only  an  entire  absence  of  evidence  to  show  that  a  certain 
defendant  had  any  connection  whatever  with  the  land  during 
the  period  sued  for,  but  it  appeared  affirmatively  that  he  re- 
sided distant  therefrom,  and  had  no  use  or  possession  thereof 
whatever,  judgment  against  him  was  erroneous. — Butterfield 
V.  Kirtley.  207. 

LAND  SAL**— -ee  Contracts,^";  Damages,  ",  ";  Sales 
LAW  AND'EQUITY-See  Reference. 
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LIBEL  AND  SLANDER. 

1.  By  Oil  Inspector — ^When  Private  Trespass — 8ureti€9  on  Official 

\Bond — ^A  libel  published  by  an  oil  inspector  while  procuring 
samples  for  the  secretary  of  state  was  a  trespass  done  in  his 
private  capacity,  and  not  as  a  public  officer,  for  which  the 
sureties  on  his  official  bond  are  not  liable. — Wittee  v.  Wein- 
steln,  247. 

2.  iSame— Where   a  secretary   of  state,   without   legal   authority, 

called  on  a  state  oil  inspector  for  samples  of  oil  for  analysis, 
the  fact  that  the  board  of  health,  which  had  authority  to 
make  such  a  demand,  made  an  analysis  of  the  oils  so  procured, 
and  forwarded  the  result,  with  directions,  to  the  inspector, 
did  not  have  the  effect  of  making  the  act  of  the  inspector  in 
procuring  the  samples  an  official  act. — Idem. 

3.  fAlt'.Qation—InstructioTis — In    an    action    for    slander,    wherein 

defendant,  who  was  charged  with  imputing  want  of  chastity 
to  plaintiff,  introduced  evidence  to  show  that  the  language 
complained  of  was  occasioned  by  previous  insulting  remarks 
made  by  plaintiff  about  defendant's  children,  an  instruction 
that  if  the  words  complained  of  were  spoken  in  the  heat  of 
passion  occassioned  by  plaintiff's  abuse  of  defendant's  children, 
this  fact  should  be  considered  in  defendant's  behalf,  taken  in 
connecion  with  another  instruction  that  if  the  words  were  not 
intended  by  defendant,  or  understood  by  the  hearers,  to  inv 
pute  want  of  chastity,  but  were  merely  intended  to  return  an 
insult,  then  defendant  was  not  liable,  was  as  favorable  as 
defendant  could  ask. — Emerson  v.  Miller.  315. 

4.  Plea  and  Proof  —Repetition — In  an  action  for  slander,  it  is  not 

necessary  to  prove  the  exact  words  used  as  alleged,  but  proof 
of  the  use  of  words  substantially  the  same  in  meaning  as  those 
charged  is  sufficient — Idem. 

5.  Presumption  as  to  Use  and  Understanding  of  Words — Burden 

of  Proof — In  an  action  for  slander  the  words  complained  of 
are  presumed  to  have  been  used  in  their  ordinary  meaning; 
and  the  burden  is  on  defendant  to  show  that  they  were  not  so 
intended  by  the  speaker,  and  so  understood  by  those  who 
heard  him. — Idem, 
LICENSE—See  Sales,  »;  Taxat  ,  ^  ». 

LIENS — See  Attorneys,  *, »;  Fraud.  Conv.,  «,  ". 

1.  Advancements  -Judgement  Against  Heib — ^Where  a  child  of  the 
testator  receives  a  portion  of  such  property  from  the  mother 
by  way  of  advancement,  before  a  Judgment  against  the  child 
becomes  a  lien  on  his  interest  in  the  land,  the  portion  re- 
ceived by  the  child  must  be  deducted,  in  determining  his  In- 
terest in  the  remaining  property,  which  may  be  subjected  to 
the  payment  of  the  judgment. — Spaan  v.  Anderson,  121. 

2.  Attorney's — ^None  on  Real  Property  in  Suit — Plaintiff  brought 
action  for  divorce  and  for  alimony,  and  to  set  aside  an  alleged 
fraudulent  conveyance  of  land  executed  by  herself  and  hus- 
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band  to  his  co-defendants.  The  husband  suffered  a  default, 
and  before  the  motion  for  temporary  alimony  was  submitted 
the  plaintiff  filed  a  written  dismissal  of  her  case.  Her  attor^ 
neys  intervened,  claiming  a  lien  on  the  land  for  the  value  of 
their  services.  Held,  interveners  were  not  entitled  to  a  lien. — 
Keehn  v.  Keehn«  467. 

8.  Settlement  by  Client  with  Opposing  Party — ^An  agreement  be- 

tween an  attorney  and  client  that  the  former  shall  receive  a 
sum  collected  in  a  certain  suit  is  not  binding  on  the  defendant 
therein,  though  he  has  notice  thereof,  unless  the  attorney  con- 
verts his  claim  into  lien  by  obtaining  a  valid  Judgment  on  the 
claim,  and  reserving  a  lien  thereon,  or  otherwise;  and  a  settle- 
ment in  full  by  the  debtor  with  the  client  relieves  the  debtor 
from  liability. — Barnabee  v.  Holmes,  581. 

4.  Authority  to  Client  to  Collect  Judgment — ^An  attorney  having 
secured  a  Judgment  for  his  client  in  Iowa,  and  obtained  a  lien 
thereon  for  attorney's  fees  sent  a  transcript  of  the  Judgment 
to  his  client  in  Chicago,  at  the  request  of  the  client,  to  enable 
the  latter  to  maintain  a  suit  on  the  sum  claimed,  and  ex- 
pressed the  hope  in  a  letter  to  the  client  that  the  latter  could 
collect  the  Judgment  Letters  between  the  attorney  and  client 
showed  that  the  attorney  agreed  to  look  to  the  client  for  his 
compensation.  Held,  suflicient  to  authorize  a  collection  of  the 
entire  Judgment  by  the  client,  which  would  relieve  the  Judg- 
ment debtor  so  paying  the  claim  from  liability  to  the  at- 
torney.— Idem. 

6.  Same — Where  an  attorney  obtaining  a  Judgment  for  his  client 

and  filing  an  attorney's  fee  lien  thereon,  authorizes  his 
client  to  commence  action  on  the  claim  in  another  state,  the 
payment  of  the  Judgment  rendered  in  the  latter  action  relieves 
the  debtor  from  liability  to  the  attorney  for  the  attorney's 
fee;  and  the  foreign  Judgment  extinguishes  the  Iowa  Judg- 
ment.— IdCTn. 

«.  Laborer's  on  Railroad  Tax  Voted  — Steps  to  Enforce— No 
statement  of  the  demand  due  need  be  filed,  or  other  act  indica- 
tive of  an  intent  to  claim  the  lien  done,  to  entitle  the  laborer 
to  avail  himself  thereof,  and  hence  the  assignment  of  a 
laborer's  time  check  carries  with  it  the  right  to  enforce  the 
lien.— Kent  v.  M.  N.  &  S.  Ry.  Co..  383. 

7.  I8  assignable — The  lien  is  not  personal  to  the  laborer,  but  is 

assignable. — Idem. 

3.  Landlord's  Lien — Chattel  Mortgages — Priorities — ^A  chattel 
mortgage  executed  by  a  tenant  to  secure  the  purchase  price  of 
property,  immediately  on  acquiring  title  thereto,  is  a  prior 
lien  to  the  landlord's  claim  for  future  accruing  rent. — Davis 
G.  Engine  Co.  v.  McHugh.  415. 

9.  Recording — ^The  fact  that  the  mortgage  is  not  recorded  im- 

mediately on  its  execution  cannot  make  it  subject  to  the 
claim  Of  the  landlord,  where  the  latter  does  not  change 
his  situation  meanwhile  in  reliance  on  the  tenant's  owner- 
ship of  the  property. — Idem. 
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10.  Mechanic's — ^Bond     by     Contbactob     to      Owner — Indemnity 

Against  Claims  of  Sub-Contractors — Does  not  Oblige  Owner 
to  Satisfy  Claims  of  Sub-Contractors — It  ^ould  Feem  that 
the  execution  of  a  bond  to  an  owner  by  a  contractor  to  in- 
demnify the  latter  for  the  claims  of  subcontractors  does 
not  imply  an  agreement  on  the  part  of  the  owner  that  such 
subcontractor  shall  be  paid  so  that  the  owner  may  not  make 
payment  to  the  contractor,  even  in  accordance  with  the  terms 
of  the  contract,  without  seeing  that  subcontractor's  claims 
are  satisfied. — Slagle  &  CJo.  v.  De  Gooyer,  401. 

11.  Transcript  of  Judgment  in  Another  County — Need       not       he 

fUed — Where  an  insolvent  debtor  made  a  conveyance  of  land 
to  his  wife,  which  was  in  part  voluntary,  transcripts  of  a 
Judgment  rendered  in  another  county  need  not  first  be  filed 
in  the  county  wherein  such  land  is  situated  in  order  to  en- 
title the  judgment  creditor  to  subject  to  the  payment  of  his 
debt  so  much  of  the  land  as  was  conveyed  without  considera- 
tion.—Wiltse  v.  Flack,  51. 

LIFE  INSURANCE. 

1.  Character  of  Organization  -Evidence — ^Where     the  *  action     of 

defendant  in  an  action  on  a  life  policy  alleges  that  it  is  a 
fraternal  beneficiary  society,  but  there  is  no  proof  thereof, 
and  the  certificate  sued  on  indicates  that  the  organization  is 
an  insurance  concern,  it  will  be  considered  a  life  insurance 
company  subject  to  the  provisions  of  Code,  section  1812. — 
Brown  v.  Modern  Woodmen.  450. 

2.  Contract  to  Make  Representations  Material         — Forfeiture — 

Where  there  is  no  statutory  regulation,  the  parties  to  a  con- 
tract of  life  insurance  can  make  the  truth  of  statements  in 
the  application  material  to  the  risk  and  provide  that  the  fal- 
sity of  the  statements  therein  made  shall  render  the  policy 
void,  and  this  is  so  though  the  statements  do  not  affect  the 
risk  and  are  not  fraudulently  made. — Peterson  v.  Des  M.  Life 
Ass'n,  668. 

3.  Construction  of   Representations  —An   inquiry  of   an   applicant 

for  life  insurance  whether  she  had  ever  had  any  spitting  or 
coughing  of  blood  is  limited  to  such  spitting  or  coughing  of 
blood  as  a  reasonable  person  might  suppose  to  indicate  some 
ill  health  or  physical  condition  affecting  thfe  applicant's 
desirability  as  a  risk. — Idem. 

4.  Burden  of  Proof — In  an  action  on  a    life     insurance     policy, 

wherein  the  company  alleges  that  the  assured  has  made  un- 
true answers  to  questions  asked  at  the  time  of  her  applica- 
tion, it  was  for  the  jury  to  say,  not  only  whether  such  an- 
swers were  untrue,  but  also  whether  if  untru^e,  they  were 
fraudulent. — Idem. 

5.  Falsity  of  Warranty — Estoppel  by  Medical  Examination — A 
company  whose  physician  certifies  that  applicant  is  a  fit  sub- 
ject for  Insurance  cannot  set  up  the  falsity  of  assured's  war- 
ranties as  to  his  health  prior  to  the  medical  examination,  in 
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the  absence  of  proof  that  the  physician's  report. was  secured 
by  fraud. — Brown  v.  Modern  Woodmen,  450. 

6.  Bame — The  estoppel  in  such  statute  not  only  applies  to  the  as^ 

sured's  condition  of  health  at  the  time  the  policy  is  issued 
but  relates  to  all  matters  inquired  about  so  far  as  they  bear 
on  the  health  and  physical  condition  of  the  applicant  as  af- 
fecting the  risk. — ^Peterson  v.  Des  M.  Life  Ass'n,  668. 

7.  Who  is  Medical  Examiner — The  medical  examiner  contemplated 

is  the  person  who  makes  the  actual  examination  and  report 
— Idem, 

8.  Fraudr—iFTB.ud  in  procuring  the  certificate  or  report  of  the  med- 

ical examiner,  and  not  fraud  in  procuring  the  policy,  is  the 
fraud  that  may  be  shown  to  defeat  the  policy. — Idem, 

IIMITATION  OP  ACTIONS~See  Statutes,  *.»,•. 

1.  Admission  of  Debt  — Bt  Guaboian's  Repobt^— An  account  filed 
in  court  by  a  guardian  admitting  the  receipt  of  money  be- 
longing to  his  wards,  and  giving  reasons  why  such  money 
was  not  paid  to  the  wards  upon  their  majority,  was  sufficient 
to  interrupt  the  running  of  the  statute. — ^Blakeney  v.  Wyland, 
607. 

2.  Not  Affected  by  Subsequent  Plea  of  Statute — ^A  subsequent  plea 

of  the  statute  cannot  relate  back,  and  destroy  the  character 
of  such  statement  as  an  admission  of  indebtedness. — Idem, 

3.  Extension  by  New   Promise — Stare  Decisis — The  doctrine  of 

stare  decisis  requires  a  holding  that  a  new  promise  to  pay, 
made  before  a  debt  is  barred,  will  extend  the  period  of  limi- 
tation, though,  were  the  question  res  integra,  a  part  of  the 
court  would  be  inclined  to  hold  that  no  promise  made  before 
the  period  of  limitation  had  -fully  elapsed  could  have  that 
effect,  unless  it  was  a  part  of  the  agreement  to  extend  the  time 
of  payment. — ^McConaughy  v.  Wilsey,  589. 

4.  Sufficiency  of  Promise — The   maker  of  a  note    wrote    to    the 

holdler  thereof,  saying:  *'In  regard  to  that  note,  will  say  that  I 
will  try  and  pay  it  this  fall.  I  have  forgotten  about  making  any 
request  as  to  having  it  run  over.  Please  give  me  a  little  light 
on  the  part."  Heldy  sufficient  to  interrupt  the  running  of 
limitations. — Idem. 

5.  Parol  Evidence  to  Apply  Written  Promise — In  an  action  on  a 

note,  the  maker  of  which  had  written  a  letter  promising  to 
pay  a  certain  note,  parol  evidence  was  admissible  to  show 
that  the  letter  referred  to  a  note  in  suit. — Idem, 

6.  Change  of  Grade  —Damages — ^Where  the  grade  of  a  street  hav- 
ing been  raised  under  an  ordinance,  an  action  for  damages 
therefor  is  brought,  the  fact  that  dirt  was  hauled  in  to  fill  low 
places  before  such  general  change  of  grade  is  not  a  foundation 
on  which  to  set  up  limitations  as  a  defense. — Buser  v.  City 
of  Cedar  Rapids.  683. 
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7.  Action    on  Covenant  of  Ancestor  -Where     land     conveyed     by 

deed  covenanting  against  incumbrances  was  subject  to  a  lien 
at  the  time  of  conveyance,  an  immediate  recovery  by  the 
grantee  of  nominal  damages  for  the  breach  of  such  covenant 
would  not  have  barred  an  action  for  substantial  damages 
when  the  lien  was  asserted;  and  hence  limitations  did  not  be- 
gin to  run  against  the  right  of  action  for  breach  of  such 
covenant  from  the  date  of  conveyance,  but  from,  the  date 
when  the  lien  was  asserted. — McClure  v.  Dee,  546. 

8.  Filing  Claim  too  Late  — Burden  of  Proof— Where  an  executor 

defends  an  action  on  decedent's  note  a  plea  that  the  right  of 
action  is  barred  because  the  note  was  not  filed  within  six 
months  after  the  publication  of  notice  of  the  ex^utor's  ap- 
pointment, or  filed  and  notice  giv^n  the  executor  within  one 
year  from  such  time  as  required  by  Code  sections  3348,  3349, 
the  burden  is  on  defendant  to  establish  the  bar,  the  plea 
being  an  afBrmatlve  one. — McConaughey  v.  Wilsey,  589. 

9.  Fraud  of  Guardian  as  Interrruption — A  guardian  testified  that 
on  the  sale  of  the  wards'  realty,  notice  was  served  on  them^ 
and  that  later,  on  termination  of  the  guardianship,  he  made 
diligent  search  in  order  to  pay  over  the  sum -in  his  hands. 
The  guardian  knew  the  residence  of  his  wards  when  he  be- 
came guardian,  and  one  of  them  lived  at  the  same  place  dur- 
ing the  guardianship.  The  wards  testified  that  neither  knew 
of  the  guardianship  or  the  existence  of  the  property,  and,  on 
receiving  the  information  thereof  from  another  than  the 
guardian,  that  they  took  prompt  action  to  recover  the  same. 
The  guardian  did  not  notify  the  court  when  his  wards  be- 
came of  age,  kept  the  funds  in  the  bank  to  his  credit,  and 
made  no  report  whatever  to  the  court  for  twelve  years.  Held, 
sufficient  to  discredit  the  statements  of  the  guardian  that  he 
had  made  diligent  search  in  an  effort  to  pay  the  fund  to  his 
wards,  and  to  show  fraud,  preventing  the  running  of  limita- 
tions.— Dlakeney  v.  Wyland,  607. 

10.  auieting  Title— The  right  to  sue  to  quiet  title  is  not  barred 

by  limitations  to  a  purchaser  who  sued  within  two  years 
after  his  right  to  possession  was  disturbed.— O'Neill  v.  Wil- 
cox, 15. 

11.  Warrants  on  Ditch  Fund  —Limitations   begin    to    run    against 

the  county  warrants  payable  out  of  a  "ditch  fund"  from  the 
date  of  their  issue^  and  not  from  the  date  when  there  are 
assets  actually  in  the  fund  from  which  they  are  payable. — 
Bodman  v.  Johnson  County,  296. 

12.  Same — Code,  section  484,  requiring  the  county    treasurer     to 

issue  calls  for  outstanding  warrants,  when  he  has  funds  on 
hand  from>  which  to  pay  them,  does  not  prevent  limitations 
from  running  against  a  warrant  until  a  call  has  been  issued 
therefor.— Jdem. 

MALICIOUS  PBOSECUTION-See  Damages.  *. 


Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


Digitized  by 


Google 


INDEX.  815 

MAlVDAMtTB  TO  MOTION  IS  ARBSST 

MANDAMUS— See  Pbact.,  •. 

1.  Non-Performance  of  OfTlcial  Duty— Evidence— A  sufficient  peti- 
tion requesting  the  board  of  supervisors  to  submit  to  the 
electors  a  proposition  to  rescind  a  tax  for  the  erection  of  a 
court  house  was  filed  with  the  county  auditor  who  acted  as 
clerk  of  the  board  when  in  session,  but  whose  duty  did  not 
require  him  to  receive  such  petitions,  or  present  them  to  the 
board.  Individual  members  of  the  board  examined  it  while 
in  the  auditor's  office,  and  at  a  subsequent  meeting  one  of  the 
members  inquired  of  the  auditor  if  such  a  petition  was  on 
file,  and  was  told  there  was.  One  of  the  petitioners  attended 
the  meeting  of  the  board,  and  during  the  meeting  called  the 
chairnmn  to  one  side  and  asked  that  the  petition  be  consid- 
ered, but  did  not  address  the  board  or  take  the  petition  from 
the  auditor.  On  the  written  request  of  the  petitioners  the 
board  granted  permission  to  withdraw  the  petition,  which 
was  done  and  mandamus  was  brought  against  the  board  to 
compel  a  submission  of  the  proposition  to  the  public.  Held, 
that  the  petition  had  never  been  presented  to  the  board,  and 
under  Code,  section  452,  directing  the  board  to  submit  the 
question  of  adoption  or  rescission  of  such  measures  "when 
petitioned  therefor,"  the  board  had  not  refused  to  perform 
a  duty. — Windsor  v.  Polk  Ck>unty,  738. 

2.  Same — On  a  mandamus  to  compel  the  board  of  supervisors  to 
submit  to  the  electors  a  certain  proposition  contained  in  a 
petition  alleged  to  have  been  presented  to  the  board,  evidence 
of  an  agreement  between  the  board  members  that  an  adjourn- 
ment should  be  taken  on  the  mention  of  the  petition  was  im- 
material, where  the  petition  was  not  presented,  and  its  pre- 
sentation was  not  prevented  by  the  agreement. — Idem, 
MARBIAGE— See  Contracts.  »;  Bvid.,  « 

MASTER  AND  SERVANT— See  contracts," 

1.  Assurance  of  Safety  Implied — An  employe  engaged  in  blasting 

has  the  right  to  assume  that  his  employer  has  exercised  ordi- 
nary care  in  providing  a  safe  place  to  work,  and  may  rely  on 
the  implied  assurance  that  the  place  is  safe,  but  the  emploji*- . 
er  cannot  be  held    as    insurer    of  its    safety. — Lanza  v.  Le 
Grand  Quarry  Co.,  299. 

2.  Duty  of  Master. — The  doctrine   that  a  master  must  supply  a 

safe  place  for  the  servant  to  work  does  not  apply  where  the 
place  becomes  unsafe  during  the  progress  of  the  work. — Olson 
V.  Maple  Grove  C.  &  M.  Co..  74. 

3.  Scope  of  Engineers  Employment  — Railroad  Liable  for  Injury 

Due  to  his  Blowing  off  Steam — ^Where  a  railroad  engineer 
blows  off  steam  in  order  to  frighten  children,  and  a  child  is 
frightened  so  that  it  falls  and  breaks  a  leg,  the  company  is 
liiable.— Alsever  v.  M.  &  St.  L.  Ry.  Co.,  338. 

MISCONDUCT-See  Crim.  Law,  ^  to";  Pract.,  '«,  ».  ». 
MOTION  IN  ARREST— See  Appeal.  **, 
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MORTGAGES— See  Evid.,  ",  «,  «;  Fraud.  Conv.,  ";  Instruct., 

»;    lNT£Ry£NTiONS,    *;    JUDGM.,   *;    LllffNS,   «,  •;     FURCHASKB,  «; 

Taxat..  %  8. 

1.  Chattel  Mortgages — ^Description — Parol  Evidence  to  Aidr—A 
chattel  mortgage  on  **101  yearlings  and  two-year-olds"  is  not 
invalid,  as  between  the  mortgagor  and  mortgagee,  in  falling 
to  show  the  species  of  the  animals  intended,  but  parol  evi- 
dence is  admissible  to  identify  the  mortgaged  property,  and 
to  show  that  the  language  of  the  description,  as  used  by  the 
mortgagor,  had  a  particular  meaning. — ^Frick  v.  Fritz,  438. 

2.  Same — A  chattel  mortgage  on  cattle,  which  are  sufficiently  de- 

scribed, is  not  invalid,  as  to  an  attaching  creditor  of  the  mort- 
gagor, because  it  falsely  states  that  it  includes  all  the  cattle 
of  the  specified  description  owned  by  the  mortgagor,  if  the 
creditor  has  the  means  of  determining  the  cattle  covered  by 
the  mortgage,  but  the  false  statement  will  not  be  regarded. — 
Idem. 

3.  Notice  to  Attorney  of  Attaching  Creditor — The  attorney  of  an 

attaching  creditor  of  a  chattel  mortgagor  called  on  the  latter 
before  the  levy  of  the  attachment,  and  was  told  that  the  cat- 
tle were  mortgaged  to  *'M.  &  Co."  or  "M.  and  his  partner." 
Thereafter  the  attorney  examined  the  records,  and  found  the 
mortgage  in  question,  and  another  mortgage  to  the  same 
mortgagees.  The  mortgage  recited  that  it  was  given  for  pur- 
chase money,  and  that  the  stock  was  in  possession  of  the 
mortgagor.  Held,  sufficient  notice  of  the  existence  of  the 
mortgage  to  render  a  subsequent  attachment  junior  thereto, 
even  though  the  mortgage  was  insufficient  to  impart  notice, 
as  the  attorney  was  in  possession  of  facts  sufficient  to  put 
him  on  inquiry. — Idem. 

4.  Commingling  of  Described  Cattle  With  Others — A     chattel 

mortgage  on  a  herd  of  cattle  distinctly  pointed  out  and  iden- 
tified in  the  mortgage,  and  which  are  separated  from  other 
cattle  of  similar  description  when  the  mortgage  is  given  is 
not  rendered  invalid  for  indeflniteness  as  to  a  subsequent 
attaching  creditor  by  the  subsequent  act  of  commingling  such 
mortgaged  cattle  with  a  herd  of  similar  cattle. — Idem. 

5.  Foreclosure  op — Power  of  Sale — Statutory  Method  not  Essen- 

tial— ^A  chattel  mortgage  may  be  foreclosed  under  a  power  of 
sale  contained  therein,  and  the  mortgagee  is  not  required  to 
resort  to  the  statutory  method.— Dowie  v.  Christen,  364. 

6.  Excessive  Foreclosure  Costs — Setting  fifaZe  Aside — ^Where  a  chat- 

tel mortgage  gave  power  of  sale,  and  to  deduct  from  the  pro- 
ceeds "all  reasonable  charges  and  costs,"  and  the  mortgagor 
consented  to  a  foreclosure  thereunder,  by  requesting  that  the 
goods  be  sold  in  parcels,  and  was  benefited  by  such  method, 
he  cannot  have  the  sale  set  aside  by  proceeding  against  the 
sheriff  on  account  of  excessive  charges. — Idem. 

7.  Estoppel  to  Complain — ^A  chattel  mortgager,  having  acquiesced 

in  an  appraisement  on  foreclosure  cannot  complain  of  the  ex- 
pense incurred  thereby. — Ictem. 
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8.  Right  to  Pay  Rent  out  of  Proceeds — A  chattel  mortgagee,  on 

taking  possession  and  selling,  properly  satisfied  a  landlord's 
lien  on  the  goods  out  of  the  proceeds. — Idem, 

9.  Foreclosure— Application  of  Proceeds — Where     several    notes 

are  secured  by  a  chattel  mortgage,  and  there  is  also  personal 
security  on  the  note  first  maturing,  the  mortgagee  is  not  re- 
quired to  first  apply  the  proceeds  of  a  foreclosure  sale  of  the 
mortgaged  property  to  the  payment  of  such  note,  but  may 
first  pay  the  notes  not  otherwise  secured. — Tolerton  &  Stetson 
V.  Roberts.  474. 

10.  Mortgagor  Cannot  Direct  Application — ^A  chattel  mortgagor, 

though  having  the  right  to  direct  the  application  of  voluntary 
payments  to  particular  items  of  the  secured  indebtedness, 
cannot  thus  direct  the  application  of  the  proceeds  of  a  fore- 
closure sale  of  the  mortgaged  property. — Idem. 

11.  Contract  to  Apply — Representations  Held  Not  to  Constitute — 

Representation  by  a  chattel  mortgagee  to  induce  intervenor 
to  sign,  as  surety,  the  notes  first  maturing  of  a  series  of  notes 
secured  by  the  mortgage,  that,  as  the  notes  are  first,  they 
will  be  paid  from  the  first  part  of  the  mortgaged  property, 
is  not  sufficient  to  show  a  contract  that  the  proceeds  of  a  sale 
of  the  mortgaged  property  shall  first  be  applied  to  the  pay- 
ment of  the  notes  signed  by  intervenor,  as  it  is  merely  a  state- 
ment of  the  mortgagor's  interpretation  of  the  law. — Idem. 

12.  Held  Not  to  be  a  Redemption  in  the  Interest  of  a  Judgment 

Debtor — A  mortgage  which  was  senior  to  plaintiff's  judgment 
lien  was  foreclosed,  and  the  mortgagee  took  the  certificate  of 
purchase,  which  he  subsequently  assigned  to  C,  who  assigned 
it  to  defendant,  who  took  a  sheriff's  deed.  Plaintiff  alleged 
that  the  mortgagee  had  agreed  to  hold  the  certificate  of  pur- 
chase for  the  debtor,  and  had  assigned  it  to  C.  only  by  the 
debtor's  consent,  but  there  was  no  evidence  that  the  debtor 
ever  furnished  any  of  the  money  for  the  extinguishment  of 
the  mortgage,  or  that  defendant  held  the  property  In  trust 
for  the  debtor,  though  there  was  some  evidence  that  the  debtpr 
wished  the  sheriff's  deed  to  issue  to  defendant  under  some 
prospective  arrangement  for  a  further  loan.  Held,  that  plain- 
tiff was  not  entitled  to  have  the  foreclosure  declared  to  be  a 
redemption  in  the  debtor's  interest  so  as  to  leave  the  prop- 
,erty  still  subject  to  plaintiff's  judgment — Citizen's  Bank  V4 
Stewart,  289. 

13.  Building  and  Loan  Mortgage — Usury — ^Where  a  mortgage  to  a 

building  association  provided  that  the  borrower  should  pay 
a  certain  amount  each  month  on  the  shares  of  stock  held  by 
her,  a  certain  per  cent  on  the  loan,  and  a  monthly  premium 
of  a  certain  sum  per  share,  besides  fees  and  penalties,  the 
whole  exceeding  12  per  cent  of  the  loan,  she  was  chargeable 
on  foreclosure  with  12  per  cent,  as  allowed  by  Code,  sectiom 
1898.  and  no  more. — Iowa  Centr.  Ass'n  v.  Vogt,  59. 

14.  Subrogation — ^Pbiobities  of  Mortgages — Estoppel  hy  Judgment 

— ^Two  mortgages  were  given  on  three  several  tracts  of  land, 
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and  a  third  was  given  to  plaintiff  on  two  of  said  tracts,  and 
a  fourth  was  given  to  defendant  on  the  three  tracts.  Plain- 
tiff and  the  second  mortgagee  took  an  assignment  of  the  first 
mortgage,  and  brought  foreclosure,  making  the  mortgagor  and 
defendant  parties.  Defendant  by  cross  bill,  asked  that  all  the 
property,  except  the  tract  not  included  in  plaintiffs  third 
mortgage,  be  first  exposed  for  sale,  which  was  granted,  and 
on  sale  the  first  and  second  mortgages  were  satisfied.  Held, 
that  plaintiff  on  bringing  action  to  foreclose  the  third  mort- 
gage, was  not  entitled  to  subrogation,  and  to  satisfy  her  lien 
against  the  tract  not  included  in  the  third  mortgage,  as  such 
relief  was  ipconsistent  with  that  granted  defendant,  and 
plaintiff  was  egrtopped  by  the  judgment  in  that  action. — 
Schupanitz  v.  Parwick,  451. 

MUNICIPAL  CORPORATIONS^See  CoNSTiT.  Law;  Dam. 
AGES,  ^;  EviD.,  ^  •,  «*;  Gbades;  Instruct.,  ';  Lim  ,  of  Act,  •. 

1.  Street  Commissioners— Agents    of    MimiciPAL    Corporations — 

Under  a  city  ordinance  providing  that  "it  shall  be  the  duty 
of  the  street  commissioner  to  superintend  all  improvements 
upon  the  streets,"  and  that  in  the  discharge,  of  such  duty  he 
shall  be  under  the  direction  of  the  city  council,  etc.,  as  to 
time  and  place  of  expending  work,  the  street  commissioner 
is  an  agent  of  the  city,  and  in  doing  the  work  is  acting  within 
the  scope  of  his  authority,  so  that  if  he  exceeds  it  the  city 
may  by  adoption  be  bound  by  his  acts. — Brown  v.  City  of 
Webster,  511. 

2.  RatificaCon  by  City — Court  and  Jury — In  an  action  against  a 

city  for  excavating  the  street  without  following  the  statute 
as  to  the  establishment  of  grades,  plaintiff's  evidence  showed 
not  only  that  the  street  commissioner  did  the  work  accordinc 
to  a  grade  fixed  by  a  surveyor  employed  by  the  city  and  un- 
der the  direction  of  the  chairman  of  the  committee  on  street^, 
but  that  the  city  paid  the  commissioner,  the  surveyor  and 
others  during  the  work:  that  the  street  commissioner  made 
monthly  reports  to  the  council;  and  that  grade  stakes  were 
set  with  the  aid  of  the  chairman  and  other  members  of  the 
street  committee  and  of  the  council,  and  that  nearly  all  the 
members  of  the  council  saw  the  work  while  it  was  being  done. 
Held,  sufficient  to  establish  defendant's  connection  with  the 
wrong  done,  as  a  matter  of  law,  notwithstanding  its  evidence 
that  the  acts  were  done  in  the  first  instance  without  express 
authority. — Idem. 

3.  Notrce  of  Granting  Franchise  — ^A   notice   of   application   for  a 

franchise  stated  that  certain  persons  had  applied  for  a  franr. 
chise  to  construct  and  operate  a  system  of  waterworks,  and 
for  the  service  of  water  to  the  city.  Held,  that  it  is  the  inten- 
tion that  the  notice  shall  advise  the  property  owners  not  only 
of  the  franchise,  but  of  its  terms,  and  the  notice  was  insuffi- 
cient to  authorize  the  granting  of  a  franchise. — Hall  v.  City 
of  Cedar  Rapids;  199. 
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4.  CMang^  in  Terms  of  Franchise  After  Notice  Given — ^The  termi 

of  a  franchise,  as  proposed,  cannot  be  materially  changed 
after  the  notice,  nor  after  the  question  has  been  submitted 
to  a  vote  of  the  people  as  originally  drawn. — Idem, 

5.  Ordinances— Water     Rates — Reasonableness — ^An       ordinance, 

whereby  a  city  is  required  to  pay  $95  per  hydrant  for  23  years 
is  Toid.  both  as  to  time  and  because  it  appears  that  $50  would 
be  a  reasonable  charge,  and  that  the  maximum  charge  at  the 
time  of  the  adoption  of  the  ordinance  was  $65  per  hydrant 
for  a  much  smaller  number. — Idem. 

6.  Void  Tax  Certificates— -Liability     of     City     to     Contractob— 

Where  a  municipal  paving  contract  stipulated  that  the  con- 
tractor should  receive  the  special  assessment  certificates  in 
full  payment,  but  such  assessment  was  illegally  and  without 
authority  levied  on  the  property  of  a  street  railway  not  liable 
therefor,  the  city  was  liable  to  the  contractor  for  the  amount 
of  the  void  certificates,  since  had  the  entire  amount  been  as- 
sessed against  abutting  property,  it  would  have  been  valid, 
and  it  therefore  lay  within  the  power  of  the  city  to  fulfill  its 
agreement  by  making  a  valid  assessment. — Ft.  D.  E.  L.  &  P. 
Co.  V.  City  of  Ft.  D..  568. 

MUTUAL  BENEFIT  ASSOCIATIONS. 

1.  Action  by — Review   by   Courts — Exhausting  Remedies   in   the 

Association — Where  the  constitution  of  a  mutual  benefit  aa- 
£»ciation  provided  that  any  member  who  considered  that  an 
injustice  had  been  done  him  by  any  action  of  the  order 
might  appeal  to  the  supreme  council,  the  action  of  the  order 
in  suspending  a  member  will  not  be  reviewed  by  the  courts 
when  no  such  appeal  was  taken. — Finnerty  v.  Sup.  Co.  Cat. 
Knts.,  398. 

Z.  Rights  of  Beneficiary  not  a  MEMBEB-^The  beneficiary  in  a 
certificate  in  such  association  is  not  exempted  from  the  op- 
eration of  the  rule  by  reason  of  the  fact  that,  not  being  a 
member,  she  had  no  right  to  resort  to  the  tribunal  of  the 
association,  since  she  had  no  vested  interest  in  the  certificate 
until  the  death  of  the  holder,  when  she  took  only  what  he 
left— Idem. 

MUTUAL  FIEE  INSURANCE  COMPANIES. 

.1.  Must  Attach  Copy  of  Application  to  Policy — Code,  chapter  4, 
section  1741,  requiring  all  insurance  companies  to  attach  to 
the  policy  a  copy  of  any  application  or  representation  of  the 
assured,  by  the  terms  of  the  policy  made  a  part  thereof,  ap- 
plies to  mutual  fire  companies. — Corson  v.  Ins.  Ass'n,  485. 

2.  Failure  to  Attach  Copy — Consequences — ^Unless  a  copy  of  such 

application  or  representation  be  attached  to  the  policy,  an 

insurer  cannot  show  the  falsity  of  statements  contained  in  an 

application  or  representation. — Idem, 

8.    Copying  Held  Insuf/lcient—A  copy  of  an  original  application, 

stating  the  rate  as  "24"  instead  of  "4.24  per  cent"  as  in  the 
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application,  entirely  omitting  the  cash  value  and  sum  to  be 
insured,  though  both  were  stated  in  the  application,  referring 
to  the  face  of  the  policy  for  a  description  of  the  property  in- 
sured, which  description  was  specifically  given  in  the  appli- 
cation and  stating  the  material  of  roof  of  the  building, 
which  was  not  stated  in  the  application  is  not  sufficient 
copy  of  the  application  to  entitle  It  to  admission  in  evidence^' 
— Idem. 

NEGLIGENCE.— See  Instruct.,  *,  ';  Plead.,  \  «;   Plea    and 
PuooF,  >;  Rail.,  >  to  •.  »,  ". 

1.  Cities  and  Towns — ^Juby  Question — ^Where  a  coal  chute  5  feet 

long,  with  a  cleat  near  each  end,  and  weighing  200  pounds, 
when  not  in  use  was  leaned,  with  cleats  out,  against  the  side 
of  the  city  engine  house  some  5  feet  back  from  the  line  of  the 
street,  and  a  small  child  stepping  on  the  lower  cleat,  pulled 
the  chute  over  and  was  injured,  the  question  of  the  city's 
negligence  was  for  the  jury.— Fink  v.  City  of  Des  Moines,  641. 

2.  Same — Where  a  city  constructs  a  cross  walk,  and  for  a  long 

time  leaves  an  open  ditch  along  one  side  of  the  walk  without 
any  barrier  or  other  means  of  protection,  and  a  person  using 
such  walk  in  the  night  time  falls  into  the  ditch,  the  question 
of  the  city's  negligence  is  for  the  jury. — Goucher  v.  City  of 
Sioux  City,  639. 

3.  Contributory  Negligence — ^Assumption  of  Risk — Jury  Qucshon 

Plaintiff,  a  brakeman,  attempted  to  uncouple  two  cars 
with  a  lever  provided  for  the  purpose;  but  the  coupling  was 
out  of  order,  and  he  could  not  thus  draw  the  pin.  He  at-, 
tempted  to  draw  it  with  his  hand  and  while  walking  between 
the  moving  cars  his  foot  was  caught  between  the  rail  and 
an  unblocked  guard  rail,  whereby  he  was  injured.  Heldt 
that  plaintiff's  contributory  negligence  or  assumption  of  risk 
incident  to  the  condition  of  the  guard  raiU  was  a  question 
for  the  jury.— Trott  v.  C,  R.  I.  &  P.  Ry.  Co.,  80. 

4.  Injury  to  Miner — ^Where  decedent,  a  miner,  was  killed  in  tak- 

ing out  the  pillar  of  coal  which  had  been  left  for  the  support 
of  the  roof,  but  there  was  no  evidence  that  he  called  for  any 
props  which  were  not  furnished,  and  it  affirmatively  appeared 
that  he  knew  the  coal  was  crumbling  because  of  the  weight 
of  the  roof,  the  court  properly  directed  a  verdict  for  the  do-  - 
fendant. — Olson  v.  Maple  Grove  C.  &  M.  Co.,  74. 

5.  Going  Another  Way — Instructions — There  being  no  other  safe 

way  for  plaintiff  to  go,  an  instruction  was  correct  which 
stated  that  if  she  knew  of  the  defective  condition  of  the  walk, 
but  believed  that  it  might  be  passed  by  the  exercise  of  ordi- 
nary care,  and  did  not  believe  it  was  imprudent  to  go  on  the 
walk,  she  was  under  no  obligation  to  go  another  way.  but 
she  must  use  her  eyes  and  act  prudently  and  carefully,  con- 
sidering all  the  circumstances  surrounding  her. — Bailey  v. 
City  of  Centerville.  271. 
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6.  Imputed  Negligence' — ^Husband  and  Wife — The  negligence  of 
plaintiff's  husband  would  not  affect  her  right  to  recover,  for 
she  was  not  so  in  his  care  as  to  be  bound  by  his  acts. — 
Idem, 

7.  Common  Enterprise — Because  plaintiff  and  her  husband  were 

returning  from  church  together,  they  were  not  engaged  in.  a 
common  enterprise,  so  that  his  negligence  can  affect  her 
rights  to  recover,  but  as  to  such  transaction  they  were  stran- 
gers.— Idem. 

8.  Negligence  of  Parents — 'Where  a  child  less  than  four  years  of 

age  was  injured  by  pulling  over  a  coal  chute  at  an  engine 
house,  the  negligence  of  her  parents,  who  have  been  warned 
about  her  playing  there  cannot  be  imputed  to  her. — Fink  v. 
City  of  Des  Moines.  641. 

9.  Infants— ^Vhere  a  child  less  than  four  years  of  age  is  injured 

by  pulling  over  a  coal  chute  which  was  leaning  against  an 
engine  house,  she  cannot  be  charged  with  contributory  negli- 
gence, though  repeatedly  warned  about  playing  there. — Idem. 

10.  Injury  to  Servant — Negligence  of  Fellow  Servant — Court  and 

Jury — Plaintiff,  an  employe  of  defendant,  was  injured  while 
pulling  down  piles  supporting  a  bridge.  Plaintiff  and  an- 
other employe  sawed  the  piles  nearly  through  at  their  base, 
and  other  employes  pulled  them  over  westward  by  means  of 
a  guy  rope  attached  to  the  top.  The  pile  in  question,  on  be- 
ing pulled  over,  fell  across  the  end  of  the  beam  lying  diag- 
onally northeast  and  southwest  on  a  pile  of  earth,  causing  the 
other  end  of  the  beam  to  fly  up  and  hit  plaintiff,,  who  was 
from  four  to  six  feet  northeast  of  the  base  of  the  falling  pile. 
The  foreman  of  the  gang  was  at  the  guy  rope  but  was  not 
in  a  position  to  know  when  the  pile  was  ready  to  be  pulled 
over.  Heldt  error  for  the  court  to  submit  to  the  jury  whether 
plaintiff's  injuries  were  caused  by  the  negligence  of  the  men 
at  the  guy  rope,  in  failing  to  notify  plaintiff  when  they  were 
about  to  pull,  all  of  them,  including  the  foreman,  acting  only 
as  co-employes  of  plaintiff. — Geesen  v.  Saguin,  7. 

11.  Instructions — ^An  instruction  that  it  was  decedent's  duty  to 

exercise  such  care  for  his  own  safety  as  a  person  of  ordinary 
care  would  exercise  ''in  a  case  of  like  danger,"  was  not  open 
to  the  objection  that  it  imposes  merely  ''ordinary"  care  on 
a  person  approaching  a  railway  track. — Lorenz  v.  B.,  C.  R.  & 
N.  Ry>.  Co.,  377. 

12.  Crossing  Street — An  instruction  governing  the  conduct  of  de- 

cedent in  crossing  a  street  at  place  other  than  a  crossing,  and 
stepping  on  a  board  in  order  to  get  on  the  sidewalk,  statins 
that  If  decedent,  as  a  reasonably  prudent  person,  had  a  right 
to  expect  the  board  to  bear  her  weight,  she  was  not  negli- 
gent, was  correct. — Bell  v.  Town  of  Clarion.  357. 

18.  Jury  Question — Plaintiff,  69  years  of  age  and  nearly  blind, 
was  injured  by  falling  on  a  d-efective  sidewalk  while  going 
to  church.  She  knew  that  the  walk  was  in  a  defective  condi- 
tion but  there  is  nothing  which  indicated  that  it  was  espe- 
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cially  dangerous,  and  it  was  the  only  walk  to  the  church. 
Held,  not  sufficient  as  a  matter  of  law,  to  show  that  plaintiff 
was  guilty  of  contributory  negligence. — ^Yeager  y.  Spirit 
Lake,  593. 

14.  Same — The  question  whether  a  person  receiving  Injury  from 

a  defective  sidewalk  was  in  the  exercise  of  due  care  is  to  be 
determined  from  all  the  circumstances  in  the  case. — Idem. 

15.  Same — ^Where  plaintiff's  decedent  was  struck  by  defendant's 

train  at  a  street  crossing  while  decedent  was  attempting  to 
drive  back  a  cow  which  had  escaped  from  him,  his  failure  to 
look  and  listen  was  not  contributory  negligence,  as  a  matter 
of  law,  but  the  question  was  for  the  jury. — Lorenz  v.  B.,  C. 
R.  &  N.  Ry.  Co.,  377. 

16.  Defective    Walk — Plaintiff    was    returning    from    church    in 

company  with  her  husband,  and  exercising  great  care,  was 
Injured  In  passing  over  a  sidewalk,  by  tripping  on  a  loose 
board,  which  flew  up  as  her  husband  stepped  on  it.  The 
sidewalk,  for  a  considerable  distance  on  either  side  of  the 
place  of  accident  was  badly  out  of  repair  and  unsafe,  of  which 
general  condition  plaintiff  knew,  though  not  of  the 
particular  defect;  but  there  was  no  other  safe  way  to  reach 
her  destination.  Held,  that  the  question  of  plaintiffs  contrib- 
utory negligence  was  properly  submitted  to  the  jury. — Bailey 
V.  City  of  Centervllle  271. 

17.  As  Matter  of  Law — Plaintiff  was  Injured  by  a  pile,  which  he 

had  helped 'to  saw  nearly  through  at  the  base,  being  pulled 
over  so  as  to  strike  one  end  of  the  beam  lying  on  a  pile  of 
dirt,  In  such  manner  as  to  cause  the  other  end  of  the  beam 
to  fly  up  and  strike  plaintiff.  He  had  knowledge  of  the  beam 
being  there,  and  had  assisted  In  turning  It  to  give  more  room 
to  work  In.  Held,  that  the  danger  causing  the  Injury  was  in 
leaving  the  beam  in  such  position,  and  that  plaintiff  was 
guilty  of  contributory  negligence  therein. — Geeeen  v.  Saguin, 
7. 

18.  Same — ^A  servant  injured  while  blasting,  alleged  that  he  at- 

tempted to  clean  out  an  old  blast  hole  with  an  iron  scraper, 
and,  being  unable  to  do  so,  inserted  a  steel  tamping  bar,  and 
struck  a  concealed  and  unexploded  charge,  which  caused  the 
injury.  Defendant  had  worked  the  quarry  for  25  years,  and 
no  unexploded  charge  had  ever  been  found  before,  and 
one  of  defendant's  positive  requirements  was  to  leave  no  un- 
exploded charge  In  the  rocks.  The  hole  in  question  had  been 
charged  three  times;  the  last  time  about  two  weeks  before, 
and  the  charge  entirely  blown  out.  It  was  shown  that  when 
a  hode  was  charged  for  blasting  it  was  filled  to  the  top,  or 
nearly  so,  with  sand.  Held,  to  show  as  a  matter  of  law  that 
defendant  was  not  guilty  of  negligence. — Lanza  v.  Le  Grand 
Quarry  Co.,  299. 

19.  Not  Negligent  Per  Se. — Crossing  a  street  and  going  onto  the 

sidewalk  at  a  place  other  than  a  crossing  is  not  negligence 
per  se. — Bell  v.  Town  of  Clarion,  357. 
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20.  Evidence— Competency — Having  Fallen  at  the  Same  Place — 
In  an  action  for  injuries  from  a  defective  sidewalk,  evidence 
of  witnesses  that  they  had  fallen  at  the  same  place  where 
plaintiff  did  was  competent;  the  court  stating  to  the  jury  that 
it  was  only  proper  for  the  purpose  of  calling  the  witness' 
attention  to  the  walk.—Bailey  v.  City  of  Centerville,  271. 

23.    Same— The  plaint  ifT  in  an  action  against  a  town  for  injuries  re- 
ceived from  a  defective  sidewalk  may  be  asked  whether  she 
thought,  on  attempting  to  pass  over  the  walk,  that  she  could 
do  so  with  safety,  in  view  of  her  knowledge  of  its  condition. — 
Ye^iger  v.  Spirit  Lake,  593. 

22.  Same — ^Evidence  is  admissible  against  a  town  for  personal  injur- 

ies resulting  from  a  defective  sidewalk  to  show  the  condition 
of  the  walk  and  repairs  thereof  for  many  years  prior  to  the 
accident,  to  show  not  only  the  actual  condition  of  the  walk, 
but  deftendant's  knowledge  thereof. — Idem. 

23.  Same — Railroads — Where  a  brakeman  was  injured  in  coupling 

cars  by  having  his  foot  caught  in  an  unblocked  guard  rail, 
evidence  that  there  were  numerous  other  rails  at  other  points 
along  defendant's  road  over  which  plaintiff  had  work<id  waa 
inadiQlssible,  since  the  condition  of  such  guard  rails  would  not 
be  likely  to  be  observed  by  brakemen  passing  on  trains.  See 
point  11.— Trott  v.  C.^  R.  I.  &  P.  Ry.  Co.,  80 

24.  Instructions — ^Under  these  facts,  the  instruction,  "was  defendant 

negligent  in  leaving  said  space  open  and  unblocked,  and  of 
such  width  that  an  employe's  foot  might  be  caught  and  held 
by  it  long  enough  to  sustain  an  injury  from  a  train  in 
motion,"  is  not  objectionable  for  omitting  to  mention  de- 
fendant's negligence  as  to  the  coupling;  this  being  an  incident 
to,  and  not  the  proximate  cause  of,  the  injury. — Idem, 

25.  Jury  Question — Whether  it  is  negligent  to  stop  a  vehicle  in  the 

traveled  part  of  a  road  where  one  from  behind  would  not  be 
likely  to  see  it  in  time  to  safely  avoid  it  is  for  the  jury. — 
E)lenz  V.  Conrad,  183. 

26.  Same — Where,  in  an  action  for  the  killing  of  plaintiff's  dece- 

dent at  a  railway  crossing,  the  evidence  as  to  whether  de- 
fendant's train  gave  the  proper  signals  was  conflicting,  the 
question  of  negligence  was  for  the  jury. — Lorenz  v.  B.  C.  R. 
&  N.  RM.  Cov.  377. 

27.  Sale  of  Phosphorus — Necessity    for     Specific     Warning     to 

Buyer — Plaintiff,  who  was  a  poorly  educated  man,  ordered  a 
quantity  of  phosphorus  of  defendant,  a  druggist.  Defendant 
sent  three  sticks  properly  packed  in  water  and  labeled. 
Plaintiff  removed  the  phosphorus  from  the  package,  and 
dropped  one  stick,  which  ignited,  and,  on  his  attempting  to 
pick  it  up,  caused  the  explosion  of  the  remaining  sticks  in 
plaintiff's  hands,  injuring  him  severely.  Held,  that  the  arti- 
cle ordered  was  not  such  a  new  and  unknown  substance,  with 
the  dangerous  qualities  of  which  the  general  public  and.  there- 
fore the  plaintiff  was  not  acquainted,  as  to  render  defendant 


Small  flgnres  refer  to  Babdivlsions  of  Index.    The  others  to  page  of  report. 


Digitized  by 


Google 


824  INDEX. 

Neoltobsce    Continued  to  Notes  and  Bilm 

negligent  in  selling  it  without  specific  warning. — Gibson 
V.  Torbert,  163. 

28.  Illiteracy  op  Buyer — Affecting  Ordinary  Care  on  Part  of  Seller 
— The  fact  that  the  letter  ordering  the  phosphorus  was  badly 
spelled,  incorrectly  capitalized,  and  ungrammatical  did  not 
show  such  unfamiliarity  with  the  nature  of  the  drug  on  the 
part  of  the  writer  as  to  render  defendant  wanting  in  ordinary 
care  in  sending  the  article  without  warning  as  to  its  danger- 
ous properties. — Idem. 

NEW  TRIAL— See  Appeal  «>,  ",  «;  Cbim.  Law.  « 

Newly  Discovered  Evidence — ^Where  newly  discovered  evidence 
was  irrelevant  to  the  issues  a  motion  for  a  new  trial  for  such 
discovery  was  properly  overruled. — ^Welch  v.  Browning.  690. 
NOMINAL  DAMAGES— See  Appeal,  ". 

NOTES  AND  BILLS. 

1.  Illegal  Consideration — Jury  Question — In  an  action  on  a  note, 

the  defense  was  that  it  was  given  to  compromise  a  prose- 
cution for  seduction;  and  it  was  shown  that,  during  the  trial 
of  the  prosecution  by  the  payee  against  the  maker  (there 
being  at  the  time  a  civil  suit  also  pending)  negotiations 
toward  a  settlement  were  commencea  which  resulted  in  defend- 
ant's executing  the  note,  together  with  a  certain  agreement, 
and  that  the  prosecution  was  dismissed.  The  agreement  re- 
cited that,  in  consideration  of  a  sum  equal  to  the  note,  the 
prosecutrix  acknowledged  complete  satisfaction  of  the  claim 
made  "in  this  action."  and  discharged  the  defendant  and  ac- 
cused from  all  liability  as  father  of  the  child  with  which 
plaintiff  was  pregnant,  and  from  all  liability  from  the  state 
and  county  which  might  arise  from  such  pregnancy.  Prosecu- 
trix in  the  seduction  case  testified  that  she  did  not  agree  to 
settle  the  criminal  case,  while  defendant's  evidence  tended  to 
show  that  that  was  the  sole  consideration  for  the  note.  Held^ 
that  the  agreement,  together  with  the  presumption  of  a  valid 
consideration,  was  sufficient  to  justify  submitting  to  the  jury 
the  Question  whether  the  note  was  given  to  compromise  the 
criminal  case. — Shaulis  v.  Buxton,  425. 

2.  Same — ^Where  an  action  on  a  note  indorsed  by  the  payee  to 

plaintiff,  the  defense  was  that  it  was  given  to  compromise  a 
criminal  prosecution,  and  the  plaintiff  had  notice  of  such 
infirmity,  and  plaintiff  testified  that  he  was  present  during  the 
negotiations  leading  up  to  the  giving  of  the  note  and  that 
nothing  was  said  about  the  criminal  prosecution,  though  on 
his  cross-examination  it  appeared  that  he  had  some  knowledge 
of  an  agreement  to  settle  the  criminal  case,  the  testimony  of 
plaintiff,  together  with  the  presumption  of  legality  of  consid- 
eration, warranted  a  submission  of  the  issue  to  the  jury. — 
Idem. 

3.  Burden  of  Proof — The  burden  of  showing  illegality  of  consid- 

eration was  on  defendant — Idem 
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4.  Plea,  Proof  and  Chabge — Harmless  Error — ^Where  in  an  action 
on  a  note  indorsed  by  the  payee  to  plaintiff,  ttie  defense  was 
tliat  it  was  given  to  compromise  a  criminal  prosecution,  and 
the  answer  of  the  defendant  had  admitted  that  before  matur- 
ity the  payee  assigned  the  note  to  plaintiff,  but  denied  that 
plaintiff  paid  a  consideration  for  the  same,  and  defendant  in- 
troduced no  evidence  tending  to  rebut  the  presumption  of  con- 
sideration arising  from  the  indorsement  and  possession  by 
.  plaintiff,  and  the  court  charged  that  defendant  admitted  that 
plaintiff  bought  the  note  before  it  became  due,  while  defend- 
ant's denial  of  want  of  consideration  probably  neutralized  the 
admission  as  to  the  notes  having  been  assigned,  the  instruc- 
tion was  not  erroneous,  in  view  of  the  lack  of  evidence  to 
rebut  the  presumption. — Idem. 

NOTICE— See  Advanclments,  »;  Coporat  ,  \  «;  Dbeds,  ^  Estate, 
«, »;  JuKiSD.,  ^  »,  *;  Mortgages,  »;  Munic.Corp.,  *,  *;  Patknts. 

OATH— See  Ckim.  J^aw,  »* 

OBJECTIONS— See  Appeal,   «>;    Crim.   Law,   ".   ".   ";   Evid  ,  "; 
Pract  ,  ". 

OIL  INSPECTOR— See  Libbl.  \  «. 

ORAL  SALE— See  Contracts,  ^\ 

ORDINANCES— See  Evid  ,  »;  Mumc.  Corp.,  ^ 
• 

PARENT  AND  CHILD— See  Infants;  Neglig.;  Undue  In- 
fluence, * 

Fiduciary  Relations  — Parent  and  Child — ^A  father  bears  no  such 
confidential  or  fiduciary  relations  to  adult  children  as  to  bring 
transactions  between  them  relating  to  the  lands  of  either 
under  suspicion,  and  he  may  deal  with  them  without  any 
presumption  of  undue  influence. — Gregory  v.  Bowlsby.  327. 

Parol  VARiANCE—See  Evidbnck,  «» to  »». 

Partibs— See  Appeal,  »>;  Covenants.  *;  Evid.,  «,  **. 

PARTITION     See  Evid,  « 

Boundaries  Fixed  in— Not  Binding  on  Those  Not  Parties — ^A 
description  of  boundaries  of  a  tract  of  land«  contained  in  the 
report  of  referees  appointed  to  make  a  partition  thereof.  Is 
not  binding  on  adjoining  owners  who  are  not  parties  to  the 
partition  suit — Palmer  v.  Osborne,  714. 

PARTNERSHIP— See  Fraud.  Conv.,  '«,  ".  ";  Instruct.,  «. 

PATENTS. 

Cancellation  of — Notice  to  Pabties  Affected — ^A  patent  reg- 
ularly issued  by  the  United  States  to  the  assignee  of  a  mili- 
tary bounty  land  warrant  could  not  be  canceled  seven  years 
later  by  the  commisioner  of  the  land  office,  without  any  notice 
or  opportuniy  to  be  heard  to  the  parties  interested. — ^Long 
V.  Olson,  388. 
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PAYMENT-8eeEviD.,46. 

Satisfaction  by  New  Note— Jury  QueaUo*— Defendant  executed 
the  note  sued  on  as  surety  for  a  co-defendant,  and  after  its 
maturity  his  principal  gave  two  notes  to  plaintiff,  the  payee, 
the  first  note  being  stamped  *'Paid."  The  first  note  was  not 
surrendered,  and  plaintiff's  cashier  testified  that  the  others 
were  executed  with  the  understanding  that  they  were  not  to  be 
received  in  satisfaction  or  renewal  of  the  first  without  the 
surety's  signature  which  was  never  given;  that  he  stamped 
the  first  note  "Paid,"  supposing  that  the  surety  was  ready  to 
sign,  and,  on  learning  his  mistake,  wrote  on  the  note,  "Stamped 
by  mistake,"  and,  called  the  maker's  attention  thereto.  This 
the  maker  denied,  and  also  testified  that  there  was  no  agree- 
ment for  the  surety's  signature  for  the  last  two  notes.  Held, 
that  a  judgment  for  defendant  was  supported  by  the  evidence. 
—Oxford  State  Bank  v.  Holscher.  196. 

PH08PH0RUS--See  Negliq  .  «^,  ". 

PHYSICIANS~See  LiFB  Fnsur.,  »,  '. 

1.  Malpractice  of —Implied  CJontract  of  Physician — Curing  Error 
hy  Instructions — In  an  action  against  a  phyBician^  for  mal- 
practice, refusal  to  instruct  that  the  implied  contract  of 
defendants  was  that  he  possessed  and  would  employ  the  aver- 
age and  reasonable  skill  and  diligence  ordinarily  exercised  by 
the  profession  at  the  time  and  place  and  in  places  similar 
to  that  in  which  defendant  practiced  was  not  rendered  harmr 
less  by  an  instruction  which  was  similar  thereto,  except  that 
it  ignored  locality,  since  the  locality  where  the  physician 
practiced  was  material  to  the  correctness  of  the  instruction. 
Decatur  v.  Simpson,  348. 

2.  PLEADmo — Freedom  from  Contributory  Negligence — ^A  petition 
in  an  action  against  a  physician  for  malpractice  which  fails 
to  allege  plaintiff's  freedom  from  contributory  negligence  is 
subject  to  demurrer. — Idem. 

PLEAI)ING~See  Appeal,  «;  Elect.  Contrst.,  •;  Judgm.,  •; 
LiM.  OF  Act.,  «;  Physicians,  S  «;  Mut.  Fibe  Ins.;  Pbact., 
"  to  ";  Kefbrenob.  *. 

t.  Freedom  from  Contributory  Negligence — Imputable  Negli- 
gence— In  an  action  by  a  married  woman  for  personal  Ifci- 
Juries  received  while  riding  in  a  wagon  driven  by  her  husband, 
an  allegation  of  freedom  from  contributory  negligence  on 
plaintiff's  part  sufficiently  denied  negligence  of  the  husband 
imputable  to  the  wife. — Elenz  v.  Conrad,  183. 

2.  Same — Freedom  from  imputed  negligence  need  not  be  pleaded. 
— Idem. 

8.  Undented  Allegations  — Undenied  allegations  of  a  petition  must 
be  treated  as  true.— Kent  v.  M.  N.  A  S.  Ry.  Co..  3»3. 
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PLEA  AND  PROOF— See  LiBBL,  *;  Bail,  ". 

1.  Negligence— Where  in  an  action  against  a  railroad  company 
for  negligence  resulting  in  the  death  of  a  brakeman,  the  par- 
ticular negligence  charged  was  the  failure  of  the  conductor 
of  the  freight  train  to  set  the  brakes  and  stop  the  detached 
portion  of  the  train,  whlcB  ran  forward,  causing  the  accident, 
evidence  that  it  was  customary  for  conductors  of  such 
trains  to  set  the  brakes  on  the  caboose  and  stop  the  detached 
portion  of  their  trains  under  such  circumstances  was  proper. 
—Pearl  v.  O.  &  St  L.  Ry.  Co^  535. 

2.  Plea  and  Charge  —Personal  Injury  Damages — Where  a  peti- 
tion alleges  that  plaintiff  received  serious  and  permanent  in- 
juries; "that  he  will  be  incapacitated  from  working  or  earn- 
ing wages;"  that  in  the  treatment  of  such  injuries  plaintiff 
has  expended  $41  for  doctor  bills,  and  he  will  in  the  future 
incur  additional  doctor  bills  by  reason  of  said  injury;  and 
asks  to  recover  for  doctor  bills  as  aforesaid  and 
for  physical  pain  and  suffering,  and  for  mental  anguish  and 
for  his  permanent  injuries, — an  instruction  authorizing 
damages  for  future  pain,  mental  anguish,  etc.,  was  not  ob- 
jectionable, on  the  ground  that  petition  made  no  claim  for 
future  pain  and  suffering. — Westercamp  v.  Brooks,  169. 

Plea,  PROOF  AND  CHARGE— See  Notes  and  Bills,  *. 

PRACTICE— See  Agency.  »;  Appeal.  «,  ♦*  *\  »;  Attorneys; 
Crim.  Law,  ".  ",  ~  to  »»;  Damages,  ";  Depositions,  Elect. 
Contests,  \  ';  Evid  ,  "  to  ",  »*,  *',  «;  Instruct  ,  »,  *%  "; 
Intervention,  ';  Intox.  Liqu.,  »;  Judom.,  ',  •.  ><>;  Lim.  of 
ACT^V  »;  Mandamus;  Mux.  Benefit  as80C.»  »;  Physicians,  \ 
Rail  ,  *;  Stipulations;  Trial. 

1.  Ohange  of  Venue— Pbejudice   of   Judge — Review   on  Appeal — 

The  judge  being  warranted  in  considering  his  own  knowledge 
and  convictions  in  the  disposition  of  such  motion,  a  denial  of 
a  motion  based  on  the  charge  of  prejudice  of  the  judge, 
etc.,  would  not  be  disturbed  on  appeal,  it  appearing 
that  the  motion  had  not  been  made  until  after  the  case  was 
called  and  ready  for  a  hearing  to  a  jury,  it  having  been  twice 
passed,  and  more  than  a  month  having  expired  since  it  was 
first  called  for  trial. — Petty  v.  Hayden  Bros..  212. 

2.  Demurrers — Motion  to  Transfer — ^A  question  as  to  the  form  of 

action  cannot  be  presented  by  demurrer,  but  only  by  motion 
to  transfer  to  the  proper  docket. — McClure  v.  Dee.  546. 

8.  Cov 8TKUED  —Liability  of  Heir — A  demurrer  on  the  ground  that 
neither  defendant  had  wrongfully  converted  any  of  testator's 
property  to  his  own  use.  and  that  the  title  to  the  property  did 
not  vest  in  the  defendants  In  fee,  did  not  present  the  question 
whether  the  trustee  took  any  interest  in  the  personalty  prior 
to  the  death  of  the  wife. — Idem, 

4.  Overruled  Demurrer — Right  to  Subsequently  Move  in  Arrest  of 
Judgment — ^Where  defendant  in  an  action  against  a  physician 
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for  malpractice  answered,  he  could,  after  hU  demurrer  to  the 
petition  on  the  ground  that  it  failed  to  allege  plaintiff's  free- 
dom from  contributory  negligence  was  OTerruled,  raise  the 
same  objection  on  a  motion  in  arrest  of  judgment-^Decatur 
V.  Simpson,  348. 

5.  Substitute  After  Demubrer — Motion  to  Btrike — ^Where  a  de- 
murrer to  plaintiff's  petition  is  sustained  with  leave  to  amend, 
and  instead  of  amending  he  files  a  substituted  petition,  setting 
up  a  different  cause  of  action,  and  asking  different  relief 
from  that  previously  asked,  the  question  of  his  right  to  file 
such  substituted  petition  cannot  be  raised  by  demurrer 
there^,  but  should  be  by  motion  to  strike  out. — Williams  v. 
Williams,  520. 

6/  Superseded  Pleadings — A  demurrer  to  plaintifiF's  petition  wae 
sustained,  with  leave  to  amend.  He  amended,  and  again 
a  demurrer  was  sustained,  with  leave  to  amen^.  He  then 
filed  a  substituted  petition,  stating  a  different  cause  of  action. 
Defendant  then  demurred  to  the  original  petition,  and  its 
several  amendments  and  substitution  therefor.  Held,  that  the 
demurrer  should  have  been  overruled,  since  it  asked  for  a 
consideration  not  only  of  the  substituted  petition,  but  of  the 
original  and  amended  petition  which  were  superseded  thereby. 
— Idem. 

7.  Same — In  considering  a  demurrer  to  a  substituted  petition,  it 

is  error  for  the  court  to  consider  the  original  petition  and  an 
amended  petition,  to  each  of  which  a  demurrer  has  been  sus- 
tained.— Idem. 

8.  Issues  and  Instructions — Curing     Error — ^Where     a     plaintiff, 

whose  petition  was  defective,  in  that  it  did  not  allege  freedom 
from  contributory  negligence  on  his  part,  failed  to  cure  such 
defect  on  a  motion  in  arrest  of  Judgment,  the  submission  of 
the  case  to  the  jury  under  an  instruction  that  the  burden  was 
on  the  plaintiff  to  prove  freedom  from  contributory  negligence 
did  not  cure  the  defect — Decatur  v.  Simpson,  348. 

9.  Mandamiw — ^Who  May. Maintain — An  individual  who  was  one  of 
the  required  number  of  signers  of  a  petition  asking  the  board 
of  supervisors  to  submit  to  the  electors  the  question  of  re- 
scinding the  authority  for  the  erection  of  a  court  house.  Is 
entitled  to  maintain  mandamus  to  compel  the  board  to  per- 
form that  duty.— Windsor  v.  Polk  County,  738. 

10.  Misconduct  in  Argument — ^Without    Prejudiczj — ^Where    in    an 

action  for  injuries  caused  by  defendant's  negligent  driving, 
plaintiff's  counsel  in  argument,  attempted  to  bring  before  the 
jury  the  fact  that  defendants  were  in  the  habit  of  racing  with 
others,  but,  on  objection  being  made,  counsel  claimed  the 
statement  to  be  argument  merely  and  not  a  statement  of  fact, 
and  the  court  and  plaintiff's  other  counsel  instructed  the  jury 
not  to  consider  any  matter  outside  the  record,  such  statement 
was  without  prejudice. — Westercamp  v.  Brooks,  159. 

11.  Departure  from  Evidence — Where  defendant  on  being  arrested 

for  larceny  of  money,  took  a  roll  of  paper  money  from  his 
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pocket,  and  thrust  it  into  his  mouth,  and  onl>  iisgorged  it 
after  a  struggle  with  the  officers,  the  statemeiiu  of  counsel 
for  the  state,  in  his  opening  argument,  that  when  arrested 
defendant  '*stuck  the  money  in  his  mouth  and  began  chewing 
on  it,"  was  not  such  departure  from  the  evidence  as  to  prej- 
udice the  defendant. — State  v.  Newhouse,  173. 

12.  Same — In  a  prosecution  for  larceny,  there  was  evidence  that 

defendant,  on  being  notified  by  his  wife  of  the  theft,  inquired 
as  to  the  whereabouts  of  his  horse.  The  wife  testified  that, 
just  prior  to  the  discovery  of  the  theft,  she  heard  defendant 
whistle  for  the  animal,  and  heard  it  whinny  in  response. 
Held,  sufficient  to  support  the  state  counsel's  statement  in  his 
argument  that  there  was  a  horse  on  the  premises. — Idem. 

13.  Offer  of  Testimony— Expectancy    Tables — An    objection   to  the 

admission  of  the  expectancy  tables  offered  in  an  action  to  rt?- 
cover  for  the  death  of  a  railroad  employe,  that  the  language 
of  their  offer  was  "to  show  the  expectancy  of  the  life  of  the 
deceased,"  rather  than  **as  tending  to  show,"  is  too  technical 
to  be  sustained.— Pearl  v.  O.  &  St.  L.  Ry.  Co.,  535. 

14.  Pleading — Denial  of  Amendment — The  denial  of  the  right  to 

file  an  amendment  making  an  allegation  more  clear  is  not  prej- 
udicial where  the  court  proceeded  on  the  theory  that  the 
issue  was  presented  by  the  original  pleading. — LongueviUe 
v.  May,  709. 

15.  Sufficiency  of  Petition — Failure  to  Object — ^Where  the  petition 

Is  broad  and  general,  and  defendant  goes  to  trial  thereon 
without  objection  that  it  is  not  specific,  he  Is  not  in  position 
thereafter  to  complain. — Goucher  v.  City  of  Sloux  City,  639. 

16.  Supplemental  Pleading — Code,  section  3641.  providing  that  a 

party  may  file  "a  supplemental  petition,  answer,  or  reply, 
alleging  facts  material  to  the  case  which  have  happened  or 
have  come  to  his  knowledge  since  the  filing  of  the  former 
pleading,"  embodies  a  rule  long  observed  in  chancery  practice, 
and  is  applicable  to  procedure  at  law  as  well  as  in  equity. — 
Allen  V.  City  of  Davenport,  20. 

17.  Allowance  of  Supplemental  Pleading — When  Abuse  of  JDwcre- 

tion — It  was  an  abuse  of  discretion  to  permit  the  amendment 
under  Code,  section  3641,  providing  that  a  party  may  file  "a 
supplemental  petition,  answer,  or  reply,  alleging  facts  material 
to  the  case  which  have  happened  or  have  come  to  his  knowl- 
edge since  the  filing  of  the  former  pleading,"  where  such 
amendment  introduced  a  new  and  distinct  cause  of  action, 
which  might  as  well  have  been  maintained  In  a  separate 
action. — Idem. 

18.  Reoper>!ng  Case  —Not    Receiving    Omitted  '  Testimony — When 

Abuse  of  Discretion — In  an  action  by  a  landlord  against  a 
purchaser  of  cattle  from  the  tenant  to  recover  the  value  of 
such  cattle  because  subject  to  plaintiff's  lien  for  rent,  the  de- 
fendant moved  for  verdict.  Plaintiff's  counsel  stated  that 
he  had  no  further  evidence  to  offer  and  the  court  staited  that 
no  further  evidence  would  be  received  if  not  offered  at  that 
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time.  The  court  then  expressed  doubt  as  to  whether  a 
conversation  had  been  proved.  Thereupon  counsel  for  plain- 
tiff asked  leave  to  call  witnesses,  then  present,  to  show  that 
defendant  had  actual  possession  of  the  cattle.  Held  that  it 
was  an  abuse  of  discretion  to  refuse  to  permit  plaintiff  to  offer 
the  evidence. — Cathcart  v.  Rogers  &  Brown,  30. 

19.  Rulings— Change  in — ^Where  the  court,  pending  a  trial,  refused 
a  motion  to  strike  certain  affidavits  from  the  files,  it  was  not 
thereby  precluded  from  afterwards  refusing  to  receive  such 
affidavits  in  evidence  when  offered. — Union  Bldg.  k  Sav.  Ass'n 
V.  Soderquist,  695. 

SO.  Special  Interrogatories — ^Where  special  interrogatories  call  for 
ultimate  facts  inhering  in,  and  necessary  to  be  determined  in 
reaching  a  verdict,  they  or  similar  ones  should  be  submitted. 
— Decatur  v.  Simpson,  348. 

21.  Same — ^Where  defendant  requested  thirty-six  special  findings, 
many  of  them  as  incidental  questions,  and  such  as  to  confuse 
the  jury,  the  court  conmiitted  no  error  in  submitting  six 
interrogatories  fully  covering  the  ultimate  questions,  and  in 
refusing  the  balance. — Butterfield  v.  Kirtley,  207. 

PRACTICE  IN  SUPRKME  COURT— See  Appeal. 

PKEiJIDKNTS— See  Agency,  «. 

PRESUME riONS— See  Agbnot,  •;  Appeal.  "  to  «;  Crim  Law.  «, 

";  Domicile;  Estate»,»;  Evid,**;  Libel/;  Taxat.,  »;  Undue 

Influence   * 
PRIVILEGED  COMMUNICATIONS— See  Grim  Law,  ". 

PROFITS.. 

1.  Recovery — Excessive  Allowance  by  Instbuction — Plaintiff  and 

another  contracted  for  the  purchase  of  about  300  unselected 
and  unidentified  steers  on  a  ranch,  or  all  the  steeid  of  certain 
ages  belonging  to  sellers,  of  which  20  head  might  be  cut  out 
as  "tails"  by  the  purchasers,  to  be  delivered  on  a  certain 
date.  Plaintiff  contracted  for  the  sale  of  his  one-half  of  tha 
steers,  but  was  unable  to  fulfill  his  contract  because  of  the 
failure  to  deliver  the  300  steers,  and  the  delivery  of  steers 
inferior  to  those  contracted  for,  and  sued  his  co-purchaser 
lor  damages,  alleging  a  fraudulent  conspiracy  on  the  part  of 
defendant  and  sellers.  The  evidence  showed  that  at  the  time 
or  the  delivery  the  seller  might  have  had  about  270  steers, 
leaving  plaintiff  entitled,  after  cutting  out  the  twenty  tails, 
to  one-haaf  of  250  steers.  Held,  that  an  instruction  author- 
izing the  recovery  of  profits  on  164  head  of  cattle  was  erro- 
neous, for  it  was  more  than  his  one-half. — Griffith  v.  Berge- 
son,  279. 

2.  Chabqe  and  Evidence — There  being  a  conflict  in  the  evidence  as 

to  whether  any  steers  were  withheld,  and  as  to  the  number,  if 
any,  the  instruction  was  erroneous  in  directing  a  recovery  of 
profits  for  a  specified  number,  regardless  of  the  evidence,  as^ 
under  the  issue  tendered,  no  recovery  could  be  had  for  profits 
on  a  greater  number  than  the  evidence  showed  were  in  fact 
withheld. — Idem. 
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8j  Evidence — Measure  of  Damages — It  not  appearing  that  there 
was  any  contract  for  the  re-sale  of  plaintiff's  interest  in  tlie 
cattle  which  could  have  been  enforced,  evidence  of  such  re-sale 
is  only  competent  as  tending  to  prove  the  market  value  of  the 
stock  at  that  time. — Idem, 
PROSTi  rUTION— See  Crim.  Law.,  » to  *•. 
PUBLIC  POLICY— See  Rail,  «. 

PURCHASERS— S^'e  advancement,  •;  Contracts.  ». 

1.  Debt  of  Heir— A  purchaser  of  an  heir's  share  of  the  decedent's 
real  estate  pending  administration  does  not  take  the  land 
subject  to  a  debt  which  the  heir  owed  the  deceased,  the  claim 
not  being  a  lien  on  the  heir's  property  until  reduced  to  judg- 
ment, and  insolvency  of  the  heir  not  appearing. — Russell  v. 
Smith,  261. 

2.  Gk>od  Faith  Buyer— Unrecorded  Mortgage — Burden  of  Proof 
as  to  Notice— k>n  an  issue  whether  a  grantee  of  land  had 
notice  of  a  prior  unrecorded  mortgage,  the  burden  of  showing 
such  notice  is  on  the  one  claiming  under  the  mortgagie. — 
Walter  v.  Brown,  360. 

QUIETING  TITLE-See  Laches.  •;  Lim.  op  Act.,  ". 

Party  Out  of  Poeseesion — A  purchaser  of  property  who  never 
received  a  deed  thereof  can  maintain  a  suit  to  quiet 
title  against  a  subsequent  grantee  of  his  vendor. — O'Neill  v. 
Wilcox,  15. 

BAILBOADS— Contracts  ",  Em.  Domain;   Evid  ,  \  •,  >»,  ",  ", 

",  ~  »^  »'.  ",  ";  LiKNS.  •, ';  Master  and  Servant,  »;  Nbolio, 
",  »  »  to  ";  Statutes,  ';  Taxat.,  ". 

1.  Contracts  Exempting  From    Liability— Connecting  Carriebs — 

Code,  section  2074,  providing  that  no  contract  shall  exempt 
a  railway  corporation  from  a  liability  which  would  have  ex- 
isted had  no  contract  been  made,  does  not  invalidate  the  lim- 
itation of  liability  in  a  contract,  by  which  a  railroad  company 
contracted  to  'transport  property  from  one  point  to  another^ 
necessarily  involving  the  use  of  connecting  lines,  and  by  the 
same  instrument  provides  that  it  should  not  be  liable  for 
negligence  of  such  connecting  lines. — Hartley  v.  St.  L.  K. 
A  N.  W.  Ry.  Co.,  612. 

2.  Public  Policy — Where  a  common  carrier  contracts  to  transport 

goods  from  one  point  to  another,  necessarily  over  connecting 
lines,  it  is  not  prevented  on  grounds  of  public  policy  from 
contracually  limiting  its  liability  for  the  negligence  of  con- 
necting carriers. — Idem. 
8.    Common  Law  Liability — At  common  law  a  common  carrier  is 
not  liable  for  the  negligence  of  the  employes  of  a  connecting 
carrier,  in  the  absence  of  any  contract  to  that  effect. — Idem. 
4.    Liability  of  Connecting   Carrieb — Acquiescence    of   Shipper — 
Where  the  consignor  of  property  which  a  railroad  company 
agreed  to  transport  from  one  point  to  another,  partially  over 
connecting  lines,  signed  and  recived  from  the  connecting  linee 
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bills  of  lading  in  which  they  assumed  all  liability,  there  was 
sufficient  evidence  that  such  consignor  did  not  regard  the 
original  carrier  as  having  assumed  the  carrier's  liability  for 
the  entire  distance. — Idem. 

5.'  Same — Where  a  carrier  contracted  to  ship  stock  beyond  its  own 
line  on  the  connecting  line,  it  is  not  liable  to  the  consignor  for 
stock  loaded  at  a  point  beyond  its  terminus,  and  for  which  the 
consignor  Accepted  a  bill  of  lading  from  the  carrier  operating 
at  such  place. — Idem. 

6.  Crossings — ^Rigiit  to  Change — Prescription — Under   Code,   sec- 

tion 2022,  providing  that,  when  any  person  owns  land  on  both 
sides  of  any  railway  the  company  shall,  when  requested  so  to 
do.  make  and  keep  in  good  repair  an  adequate  crossing  at 
such  reasonable  place  as  may  be  designated  by  the  owner;  a 
crossing  so  built  may  be  changed  by  the  company  for  the 
purpose  of  avoiding  danger  of  fire  and  of  accident  to  passing 
trains  though  used  by  the  land  owners  more  than  ten  years.— 
Schrimper  v.  C.  M.  &  St  P.  Ry.  Co.,  35. 

7.  Same — Under  a  statute  requiring  a  railroad  company  to  main- 

tain adequate  crossings  for  persons  owning  land  on  both  sides 
of  the  track,  a  land,  owner  cannot  acquire  a  right  to  a  cross- 
ing by  adverse  possession,  so  that  the  railroad  company 
cannot  change  it. — Idem. 

8.  Failure  to  F'ubnish — Remedies — Where   a  railroad   company, 

having  the  right  to  change  a  crossing  built  under  Code,  sec- 
tion 2022,  providing  ♦hat,  when  any  person  owns  land  on 
both  sides  of  any  railway  the  compahy  shall,  when  request- 
ed so  to  do,  make  and  keep  in  good  repair  an  adequate  cross- 
ing at  such  reasonable  place  a?  may  be  designated  by  the 
owner,  requested  the  land  owner  to  desienate  a  place  for  the 
crossing,  and  he  refused  to  do  so,  he  cannot  complain,  in  an 
equity  suit,  of  the  company's  failure  to  give  him  an  ade- 
quate crossing,  but  may  complain  to  the  railway  commis- 
sioners, or  by  action  of  mandamus  secure  an  adequate  cross- 
ing at  the  place  designated  by  hJm. — Idem. 

9.  Chrade  and  Under  Crossing — The  owner  of  land  on  both  sides 

of  a  railway  is  not  entitled,  as  a  matter  of  law,  to  an  under 
crossing,  under  Code,  section  2022,  requiring  the  railway 
to  construct  proper  crossings,  etc.,  in  the  absence  of  pecu- 
liar conditions,  since  grade  crossings  are  the  rule  in  this 
state. — Idem. 

10.  Bame — An  under-crossing  for  a  person  owning  lands  on  both 

sides  of  a  railroad  constructed  under  a  statute  requiring 
adequate  crossings,  and  not  by  contract  with  the  owner,  may 
be  changed  by  the  railroad  to  a  grade  crossing,  where  no 
I>eculiar  damage  results  to  the  land  owner  by  the  change, 
and  where  the  expense  of  maintaining  the  under  crossings 
would  be  larger  than  contemplated  by  the  statute. — Idem, 

11.  Evidence —Admissibility    of   Rules — In    an    action    against   a 

railroad  company  for  negligence  of  a  conductor,  whereby  a 
brakeman  was  killed,  it  was  not  error  to  receive  in  evidence 
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a  rule  of  defendant  requiring  conductors  to  take  every  pre- 
caution for  the  protection  of  their  trains. — Pearl  v.  O.  &  St. 
L.  Ry.  Co.,  535. 

12.  Construction  of  Rule — In  an   action  against  a  railroad  com- 

pany for  negligence  resulting  in  the  death  of  a  brakeman 
while  switching,  a  rule  of  the  company  that  the  rear  brake- 
man  should  never  allow  the  train  to  leave  the  station  until 
certain  that  the  conductor  is  on  the  train  does  not  apply  to 
the  mx>vements  of  the  train  while  setting  out  a  car. — Idem, 

13.  Injury  to  Animals — Sufficiency  of  Right  of  Way  Gate — Jury 

Qu£stion — A  railway  constructed,  In  its  fence  at  a  private 
crossing  on  plaintiff's  farm,  an  ordinary  slide  gate  on  ground 
sloping  to  the  west,  at  which  end  the  gate  was  hung.  Subse- 
quently the  projecting  ends  ot  the  boards  on  the  east  end 
of  the  gate  were  partly  destroyed  by  fire.  There  was  no 
fastening  on  the  gate,  and  witnesses  testified  that  a  slight 
move,  or  a  little  shake,  would  open  the  gate.  Animals  be- 
longing to  plaintiff  were  killed  by  a  train  during  the  night, 
and  the  gate,  which  a  witness  testified  was  closed  on  the 
previous  evening,  was  found  swung  open  a  few  feet,  and  had 
hair  on  It,  indicating  that  the  animals  had  passed  through. 
Held,  that  it  was  for  the  jury  to  determine  whether  the  gate 
was  sufficient,  and,  if  not,  whether  Its  Insufficiency  was  the 
.  cause  of  the  animals  being  killed. — Kllng  v.  C,  M.  &  St.  P. 
Ry.  Co.,  133. 

14.  Evidence — Instructions — ^An   Instruction  that  the   jury   should 

Inquire  whether  or  not  the  circumstances  In  evidence  "fairly 
and  naturally  led  to  the  conclusion"  that  plaintiff's  stock 
opened  the  gate,  and  thus  entered  in  defendant's  right  of 
way,  was  correct,  and  it  was  not  necessary  that  the  evidence 
must  exclude  every  other  reasonable  hypothesis. — Idem, 

15.  Negligence  —Jury  Question — Where  the  person  operating  an 
engine  on  switch  tracks  did  not  look  to  see  the  condition  of 
the  switch  ahead,  but  asked  another  person  on  the  engine  If 
the  switch  was  all  right,  and,  on  that  person  looking  around 
as  If  he  heard,  "took  it  for  granted"  that  the  switch  was 
properly  set,  the  jury  were  justified  in  finding  the  operator 
of  the  engine  negligent. — Jensen  v.  O.  &  St.  L.  Ry.  Co.,  404. 

16.  Fellow  Servants — ''Use  and  Operation  of  Railway"  Defined — 

A  car  cleaner  working  in  a  standing  car  on  a  side  track  is 
entitled  to  recover  for  injuries  inflicted  by  the  negligence  of 
a  hostler  in  charge  of  an  engine  in  failing  to  notice  that  a 
switch  was  open,  and  running  his  engine  against  that  stand- 
ing car,  the  cleaner  being  exposed  to  the  hazards  incident  to 
the  use  and  operation  of  the  road,  and  the  movement  of  the 
engine  constituting  such  use*  and  operation. — Idetf' 

17.  Same — Scope  of  Employment — ^Where  a  hostler  took  charge  of 

an  engine  to  take  It  to  the  roundhouse,  but  before  doing  so 
ran  out  some  distance  from  the  main  track  to  take  the  yard 
m&stef  to  his  dinner,  he  was  not,  after  his  return,  and  while 
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proceeding  to  the  roundhouse,  outside  the  'scope  of  his  em- 
ployment, so  that  the  radlway  company  was  not  liable  for 
injuries  inflicted  by  his  negligence  on  a  fellow  servant — 
Idem, 

18.  NsGUGENOB  OF — Not   a  Risk  Assumed — ^Where,   in   an   action 

against  a  railroad  company,  the  negligence  charged  is  that 
of  the  conductor  in  failing  to  stop  the  detached  portion  of 
his  train  while  a  car  was  being  set  out,  whereby  a  brakeman 
was  killed,  there  is  no  error  in  a  failure  to  instruct  the  jury 
as  to  assumption  of  risk,  since,  under  the  Iowa  statutes,  a 
railroad  employe  never  assumes  the  risk  of  negligence  of 
a  co^mploye. — Pearl  v.  O.  &  St.  L.  Ry.  Co.,  535. 

19.  Plea  and  Proof— Where   a  petition   alleged  that  plalRtifiT   was 

injured  by  a  motionless  car,  in  which  he  was  working,  being 
**run  Into  with  great  force,  negligently  and  without  warning, 
by  a  locomotive  belonging  to  and  under  control  of  defend- 
ant," evidence  that  the  accident  was  occasioned  by  an  open 
switch  was  admissible. — Jensen  v.  O.  &  St.  L.  Ry.  Co.,  404. 

BATIFICATION— See  Agency;  Fkaud,  »;  Munic.  Cokp.,«;  Facts,'. 
RECEIVERS— See  Attorneys  \ 
RECORDING— See  Condit  Sale,  »;  Liens,  •. 
Redemption— See  Mortgages,  ";  Taxat.,  ". 

K£F£K£NC£ — See  Appeal,  ••, «'. 

1.  Action  at  Law  —Defense  Involving  Mutual  Accounts — Plaintiff 

sued  on  a  note,  and  defendant  pleaded  the  legal  defense  of 
partial  want  of  consideration  and  partial  payment,  and  as 
part  payment  claimed  a  credit  or  offset  rising  from  the  bal- 
ance of  a  lengthy  mutual  account.  Held,  that  though  the  mat- 
ter of  account  was  properly  the  subject  of  compulsory  ref- 
erence such  a  reference  of  all  the  issues  in  the  case  was  an 
unwarrantable  infringement  of  plaintiff's  right  of  trial  by 
jury. — Tufts  v.  Norris,  250. 

2.  Same — Matter  Pleaded  as  Failure  of  Consideration — In  an  ac- 

tion on  a  note  defendant  pleaded  failure  of  consideration, 
alleging  that  a  note  for  $600  had  been  given  plaintiff  in  pay- 
ment for  a  tract  of  land,  which  plaintiff  afterward  refused 
to  convey,  acceding  in  which  defendant  considered  the  note 
cancelled,  but  afterwards  unwittingly  permitted  the  amount 
to  becomje  included  in  the  note  In  suit  Defendant  also 
pleaded  payment  in  part,  arising  from  a  balance  due  on  a 
mutual  account,  and  included  the  $600  transaction  as  an 
item  thereof.  Held,  that,  having  been  separately  pleaded  as 
failure  of  consideration,  the  item  was  improperly  included 
in  the  amount,  and  a  reference  for  statement  of  tiie  account 
should  not  have  included  this  matter. — Idem^ 

3.  Further  /Reference— Revised  Code,  1880,  section  3295,  providing 

that  the  report  of  referees  may  be  set  aside,  and  the  matter 
again  referred  to  the  same  or  other  referees,  relates  only  to 
partition,  and  does  not  govern  references  of  actions  for  trial. 
Idem. 
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4.  Estoppel  to  Objesct  to  Refbbenoe — One  will  not  be  estopped 
to  complain  of  such  reference  because  lie  moved  for  Jud|^ 
ment  on  the  report  of  the  referee,  he  having  previously  ex- 
cepted to  the  order  of  reference  and  his  motion  for  judgment 
having  been  overruled. — Idem, 

BEFOKMATION. 

1.  Evidence— The  evidence  must  be  clear  and  satisfactory  to  jus- 
tify the  reformation  of  a  deed  because  of  alleged  fraud,  and 
mere  preponderance  of  evidence  is  not  sufficient. — Schrimper 
V.  C.  M.  &  St.  P.  Ryt  Co.,  35. 

,  2.  Of  Leiabe — Insufficient  Evidence — ^Where  in  an  action  to  re- 
form a  written  lease  by  inserting  additional  terms  alleged 
to  have  been  omitted  by  mistake,  there  were  no  witnesses  to 
the  negotiations,  other  than  the  parties,  and  they  directly 
dispute  each  other,  and  plaintiff  himself,  being  a  lawyer, 
wrote  the  lease,  and  subsequently  pronounced  it  correct,  ref- 
ormation should  be  denied. — Chapmsin  v.  Dunwell,  533. 

RENT— Sp«  Mortgages,  «. 

REPRK8EN  I'ATIONS— See  Life  Insur  ,  *,  •. 

REPUTAiiON-See  Crim.  Law,  •,  ". 

K£SOISSION-.See  Taxat.,  •. 

Land  Contract — Evidence — Tender  of  Conveyance — Plaintiff, 
by  written  contract  agreed  to  convey  land  in  another  state 
in  exchange  for  intervenor's  farm.  Intervener  conveyed  her 
farm,  and  thereafter  plaintiff  sold  it,  taking  a  mortgage  for 
the  purchase  price.  Plaintiff  failed  to  deposit  a  deed  to  his 
land,  as  required  by  his  contract,  though  no  time  wi^  fixed 
therein,  until  more  than  18  months  after  the  date  thereof, 
and  not  until  he  had  begun  an  action  to  foreclose  such  mort- 
gage. In  such  action  intervener  prayed  that  her  contract 
with  plaintiff  be  rescinded,  and  that  she  be  subrogated  to 
his  rights  under  the  mortgage.  The  evidence  showed  that 
at  the  date  of  the  contract  with  intervener  plaintiff  had 
agreed  with  a  third  person  to  convey  the  same  land  proposed 
to  be  conveyed  to  her,  and  that  such  agreement  was  subse- 
quently fulfilled.  Plaintiff  testified  that  he  foreclosed  his 
trust  deed  for  the  purchase  price  under  the  later  transaction 
within  less  than  a  year  from  the  date  of  the  present  action 
to  foreclose.  The  laws  of  the  state  in  question  were  not 
proven,  so  as  to  show  that  they  did  not  allow  one  year  fbr 
redemption.  Held,  that  since  plaintiff  was  not  shown  to  have 
title  or  to  have  tendered  a  conveyance  within  a  reasonable 
time  a  decree  for  intervener  was  proper. — Clark  v.  McCleery. 
8. 

Estoppel  to  Rescind — ^Where  plaintiff,  who  owned  a  farm,  ex- 
changed the  same  for  defendant's  stock  of  dry  goods,  and  con- 
tinued to  sell  from  such  stock  for  four  months  thereafter, 
such  conduct,  as  a  matter  of  law,  precluded  a  subsequent 
rescission  of  the  contract  on  the  ground  that  defendants  had 
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defrauded  him  by  plcbcing  too  great  a  valuation  on  the  stock. 

Moore  v.  Howe,  62. 
RESIDENCE— S«"e  Elect.  Contest,  •. 
REVENUE  STAMPS— See  EviD..  «  *•. 
RULES— See  Rail.,  ",  ". 
RULINGS— See  Pbact.,  ". 

SALES— S^e  CoNDiT  Sales;  Contracts.  *;  False  Rep..  \  *. 

1.  Land  , Sale  Commission — Pboduction    of    Competent    Buteb — 

Where  an  agent  employed  to  sell  land  piocures  a  proposed 
purchaser  able  and  willing  to  pay  the  price  fixed  by  the  prin- 
cipal, the  agent  is  entitled  to  his  commission,  thongh  the 
principal  refuses  to  make  the  conveyance. — Bird  v.  Phillips, 
703. 

2.  Oral  Offer  of  Buyer  Sufficient — Where  proposed  purchaser 

offers  orally  to  buy  at  the  price  set  by  the  owner,  such  offer 
is  sufficient. — Idem. 

3.  Parol  Sale — Statute  of  Frauds — A  parol  sale  of  growing  trees, 

treated  as  a  sale  of  an  interest  in  realty  is  within  the  stat- 
ute of  frauds. — Gamer  v.  Mahoney,  356. 

4.  Growing   Trees — Parol   Bade  Invalid — Growing  trees  being  a 

part  of  the  soil,  a  parol  sale  of  such  trees  is  an  executory  , 
contract,  passing  no  title  to  the  purchaser. — Idem. 

5.  Sale  Treated  as  License — Is  Revocable — A  parol  sale  of  grow- 

ing trees,  treated  as  a  mere  license,  is  revocable  as  to  all 
trees  not  cut. — Idem. 

SENTENCE. 

Satisfaction  oV— Delay  in  Serving  Mittimus — Defendant  was 
sentenced  to  pay  a  fine,  and,  on  omission  to  do  so,  to  stand 
committed  to  the  county  jail  for  90  days.  The  sheriff  neg- 
lected to  execute  the  mittimus  until  after  the  term  of  de- 
fendant's incarceration  would  have  expired  if  begun  on  the 
day  of  judgment.  Held,  that  the  expiration  of  the  time 
without  Imprisonment  would  not  be  considered  In  satisfac- 
tion of  the  judgments. — Miller  v.  Evans,  101. 

SETTLEMENT-See  Liens,  ». 

Disputed  Claim  by  Executor — ^Where  an  executor  held  a  claim 
against  the  testator's  son.  amounting  to  more  than  such 
son's  share,  which  the  son  alleged  was  an  advancement  and 
became  a  gift  by  the  subsequent  execution  of  a  will,  and  the 
executor  delivered  possession  thereof  to  the  son  on  his  exe- 
cuting a  receipt  in  full  payment  of  his  share,  the  receipt  will 
be  deemed  binding  as  a  settlement — ^Kinney  v.  Newbold,  145. 
SIDEW\LKS— Sd«  EviD.,»;  Damages,  »«;  Judqm., ';  Wkglig.,  ",  ". 

■   Q  i«    20    SI    as 

SLANDER— Se«  Damages,  \ 

STAMPS-S-w  EviD.,  «.  « 

STARE  DECISIS— See  LiM.  of  Act.,  ». 

Small  flgares  refer  to  snbdivlslons  of  Index.    The  others  to  page  of  report. 


Digitized  by 


Google 


INDEX. 


837 


STATTTTBS  to  STIPUIiATION 

STATUTES-See  Estates  of  Deceds..  »;  Fish;  Intox.  Liqd..  *. 

1.  Retroactive  Operation  --Repeal — Code,  sectioa  834,  providing 
that  street  railway  companies  shall  be  required  to  pave  be- 
tween the  rails  of  their  tracks,  etc.,  is  applicable  only;  to 
street  improvements  undertaken  in  pursuance  of  the  author- 
ity conferred  by  the  Code  itself, — section  51  providing  that 
the  repeal  of  existing  statutes  shall  not  affect  any  act  done, 
or  accruing  or  established  rights,— and  a  street  railway 
company  is  not  liable  thereunder  for  special  assessments 
under  a  paving  contract  executed  prior  to  the  adoption  of  the 
Code  of  1897.-— Ft.  D.  E.  I.  &  P.  Co.  v.  City  of  Fort  D.,  568. 

2.  Same — Code,  section  1050,  providing  that  no     suit     shall     be 

brought  against  a  city  acting  under  special  charter  for  any 
unliquidated  demand  "unless  a  written  verified  statement  of 
the  general  nature,  cause  and  amount  of  same  is  filed  •  ♦  • 
thirty  days  before  the  commencement  of  suit,"  will  not  be 
given  a  retroactive  operation;  it  not  appearing  by  express 
provision  or  necessary  implication  that  such  was  the  legis- 
lative intent. — Thoeni  v.  City  of  Dubuque.  482. 

3.  Construction — Such  section   cannot  be  construed  as  requiring 

plaintiff  to  sue  the  city  within  three  months  from  its  taking 
effect,  such  a  meaning  being  neither  expressed  nor  necessar- 
ily implied  by  its  language. — Idem. 

*.  Statutes*  of  Limitation — A  statute  of  limitations  will  not  be 
given  a  retroactive  operation  unless  it  appears  by  express 
provision  or  necessary  implication  that  such  was  the  legisla- 
tive intent. — Idem. 

5.  Same — Though  statutes  of  limitations  may  be  given  a  retro- 

active operation  by  the  legislature,  it  is  incompetent  for  the 
legislature  to  cut  off  all  remedy,  and  the  right  to  sue  within 
an  existing  statute  of  limitations  cannot  be  summarily  de- 
stroyed.— Idem. 

6.  Rule  Applied — Code,  section  1050,  taking  effect  October  1,  1897, 

provided  that  no-  suit  should  be  brought  against  cities  acting 
under  special  charters  "for  any  unliquidated  claim  or  de- 
mand unless  within  three  months  from  the  time  the  same 
became  due  or  cause  of  action  -accrued  thereon."  Plaintiff's 
demand  against  the  city  of  Dubuque  for  damages  from  a 
change  of  grade  accrued  in  August,  1896,  and  prior  to  the 
Code  of  1897,  was  enforceable  at  any  time  within  two  years. 
Held,  that  the  section  quoted  could  not  be  construed  as  ap- 
plying to  plaintiff's  case,  as  such  construction  would  take 
away  all  remedy. — Idem. 
STATUTE  OF  FRAUD— S«p  8ales,  \\ 
STATUTE  OF  LIMITATIONS-See  LiM.  OF  Actions. 

STIPULATION. 

At  to  Possession  -In  an  action  against  lessees  for  holding 
over  a  stipulation  providing  that  on  a  certain  day  defendants 
should  turn  over  to  plaintiff  possession  of  the  land,  unless 
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an  appeal  bond  was  given,  did  not  entitle  defendants  to  retain 
possession  until  that  day,  and  thereby  relieve  them  from  Umt 
bility  for  damages  for  such  detention,  where  it  was  farther 
agreed  that  the  stipulation  should  not  aifect  any  rights  whick 
plaintiff  might  have  in  the  pending  suit. — Buttei-fleld  r. 
Kirtley,  207. 

STREETS— See  Contracts  ";  Neglio  ,  >«.  ";  Tax.  \  ". 

SU8ROGA.Tl()>J— Sh«  Moktgagks,  ". 

SUBSTITUTIONS-See  Appeal,".  ». 

SUICIDE. 

Defense  of — Sufficiency  of  Evidence — Defendant  in  an  action 
on  a  life  policy,  defended  on  the  ground  that  the  insured 
committed  suicide,  and  it  was  shown  that  insured,  who  was 
conducting  a  losing  business,  went  to  the  basement  alone, 
his  countenance  at  the  time  being  pale,  and  his  conduct  in- 
dicating distress  of  mind,  and  that  within  two  or  three  min^ 
utes  the  sound  of  a  pistol  was  heard,  preceded  by  no  outcry 
or  altercation,  and  insured  was  found  with  a  bullet  wound 
in  his  temple  and  a  revolver  near  him  on  the  floor.  The  re- 
volver was  identifled  as  one  previously  seen  in  the  insured's 
desk,  and  there  was  no  evidence  that  insured  had  any  ene- 
mies, or  anything  of  value  on  his  person,  or  that  there  was 
any  means  of  access  to  the  basement  except  the  door  through 
which  insured  entered.  Held,  sufficient  to  justify  a  finding 
for  defendant — Beverly  v.  Sup.  Tent  Maccabees,  524. 
SURETiES-Sde  Appeal.  »;  Intox.  Liqu.,  »«.  ",  Libkl,  »,  «. 

TAXATION— Soe  CoNSTiT.  Law.  »;  Estates,  »;  Injunct  ;  Liens, 
•,  ';  Mandamus;  Munic.  Corp.,  •. 

1.  Appeal  — Street    Improvement — Review   in   District   Court — On 

an  appeal  from  an.  assessment  for  street  improvements  to 
the  district  court,  such  court  is  confined  to  a  determination 
of  the  validity  or  extent  of  the  assessments  against  the  per- 
sons taking  the  appeal,  and  cannot  make  any  orders  affecting 
persons  interested  in  the  assessment  who  have  not  appealed. 
Berry  v.  City  of  Des  Moines,  44. 

2.  Parties  Not  Appealing — On  an  appeal  from  an  assessment  for 

street  improvements,  a  person  affected  by  the  assessment, 
who  has  not  appealed  therefrom,  cannot  api>ear  in  the  dis- 
trict court  and  attack  the  validity  of  the  assessment — Idem. 

3.  Same — ^A  street  railroad  company  between  and  along  whose 

tracks  paving  has  been  laid,  which  has  not  joined  in  the 
appeal,  cannot  appear  and  defend  against  the  contention  of 
appellant  that  he  cannot  be  legally  assessed  for  the  portion, 
of  the  pavement  between  the  street  car  tracks  and  one  foot 
on  the  outside  thereof. — Idem. 

4.  Collection — County  Treasurer — Not  Entitled  to  Extra  Compete 
sation  for  Collecting  Taxes — ^Where  the  county  treasurer  in 
a  county  where  there  were  township  tax  collectors  was  r^ 
quested  by  the  board  of  supervisors  to  collect  taxes  in  the 
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townships  which  had  failed  to  elect  collectors  with  the  un- 
derstanding that  he  was  to  receive  extra  compensation  for 
such  services,  such  agreement  was  void. — Tracy  v.  Jackson 
County.  254. 

5.  Court  House  Tax — ^Rescission — Statutes — A     tax     levied      for 

such  purpose  may  be  rescinded  by  vote  of  the  electors.— 
Windsor  v.  Polk  County,  738. 

6.  Exemption  Construed"— Bownty   Warrants — Act  Congress,  1845, 

provided  among  other  conditions  attached  to  the  admission 
of  Iowa  a»  a  state.  *'that  the  bounty  lands  granted  for  mili- 
tary servVes  during  the  late  war  shall  while  they  continue 
to  be  helri  by  the  patentees  or  their  heirs,  remain  exempt 
from  any  tax  for  the  term  of  three  years."  At  that  time  a 
federal  statute  prohibited  the  assignment  of  bounty  warrants, 
but  after  the  admission  to  statehood  the  prohibition  was  re- 
moved. Held,  that  though  bounty  warrants  were  thereafter 
assignable,  the  assignee  was  not  entitled  to  the  exemption 
during  the  three  years. — Long  v.  Olson,  388. 

7.  License — Auction  Sale  by  Agent  of    Mortgagee — One  in    the 

majiagement  of  the  s€Lle  of  goods  at  auction  is  liable  to  a 
tax  under  a  municipal  ordinance  which  requires  transient 
merchants  to  pay  $50  for  a  license  authorizing  goods  to  be 
sold  at  auction,  and  evidence  that  such  person  was  selling 
under  a  mortgage  as  the  agent  of  another  was  immaterial. — 
Iowa  City  v.  Newell,  56. 

8.  Auction  S4Le  of  Mortgaged  Property  by  Transient  Merchant 

— Under  a  municipal  ordinance  requiring  transient  merchants 
to  take  out  a  license  for  the  sale  of  goods  at  auction,  but 
permitting  auctioneers  to  sell  mortgaged  property  without 
payment  of  the  tax  thus  imposed,  a  transient  merchant  or 
his  agent  selling  mortgaged  property  is  not  exempt. — Idem, 

9.  Presumptions  as  to  Reasonableness — In  the  absence  of  compe- 

tent evidence  as  to  the  reasonableness  of  a  charge  for  a  li- 
cense to  sell  goods  at  auction,  the  presumption  is  that  the 
charge  is  reasonable. — Idem. 

10.  Is  a  Question  for  Court — The  reasonableness  of  an  ordinance  re- 

quiring transient  merchants  to  take  out  a  license  for  selling 
goods  at  auction  is  for  the  court,  and  not  for  the  jury. — 
Idem. 

11.  Paving  Tax  —Street  Railways — Invalid  Assessment — ^A  street 

railway  is  not  properly  assessable  for  any  portion  of  the  cost 
of  paving  where  the  city  by  its  contract  for  the  improvement, 
has  agreed  to  charge  the  abutting  property  owners;  especially 
where  the  council  has  not  directed  that  any  part  of  the  cost 
be  assessed  to  such  railroad. — Ft  D.  E.  L.  &  P.  Co.  v.  City 
of  Ft.  D.,  568. 

12.  Sale— Misdescription — Redemption — ^When   land    owned   by   K. 

G.  is  taxed  to  M.  K.  G.,  and  ndltice  of  expiration  of  time  to 
redeem  is,  pursuant  to  the  statute,  given  bnly  to  tenants  in 
possession  and  to  M.  K.  G.,  to  the  latter  by  publication,  no 
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such  person  being  in  the  county  at  the  time,  the  owner  has 
not  on  this  account  any  right  to  subsequently  redeem. — 
Hawkeye  L.  &  B.  Co.  v.  Gordon,  561. 

13.  Titlc^-Lac/ie5  of  Fee  Owner — Where  D.  purchased  military 
bounty  land  in  1869.  having  at  such  time  constructive  notice 
of  its  sale  for  taxes  in  1865,  and  for  nearly  thirty  years  paid  no 
attention  whatever  to  the  land,  never  visiting  it  nor  paying 
taxes,  during  which  time  the  claimants  under  tax  title  were 
in  possession  cultivating  and  improving  the  land  in  the  be- 
lief that  it  was  rightly  theirs,  he  was  estopped  by  his  laches 
from  claimink  the  land  as  against  them,  even  if  the  tax 
sale  was  unauthorized. — ^Long  v.  Olson,  388. 

TENDER— S^«  ACCORD  and  Satisfaction,    *;   aokncy,  '«*;    Land. 

AND  1  BW.p  ». 

TORTS-CoNSTiT.  Law.  *. 

1.  Agreeing  to  Trespass —Where    a    trespass    is    done  pstensibly 

for  the  benefit  of  another,  and  that  other  subsequently  agrees 
to  the  act,  his  subsequent  agreement  has  the  same  effect  to 
render  him  liable  as  though  he  had  originally  commanded  It 
— Brown  v.  City  of  Webster  City,  611. 

2.  Approval  of  Tort — When    Ratification — ^Though,    as    a   rule,    a 

ratification  of  a  tort,  to  make  a  principal  liable,  must  be  with 
knowledge  of  all  the  facts  or  with  the  purpose  on  the  part 
of  the  principal  to  take  the  consequences  on  himself  without 
inquiry,  where  the  wrongful  act  is  simply  in  excess  of  au- 
thority mere  approval  of  the  wrong  is  gener^ly  sufficient — 
Idem. 

8.  Joint  Tort — LiahUity  for  Damages — ^AU  who  contribute  to  a 
tort,  whether  present  or  absent  at  the  doing  of  the  act  are 
personally  liable  to  the  person  injured  for  the  entire  damage. 
— Idem, 

TRANSCRIPIS-Spe  Liens,  ". 
TBANSFER-See  Pract  , «. 
TB£SPASc)^See  Torts,  ». 

TRIAL. 

1.  Qualification  of  Jurors — Jurors  who  admitted   having   formed 

opinions,  but  who  expressed  themselves  able  to  render  a  fair 
verdict  on  the  evidence,  guided  by  the  instructions,  were 
competent — State  v.  Williams,  97. 

2.  Challenge  fob  Cause — Discretion  of  Trial  Judge — ^The    trial 

court  in  a  will  contest  does  not  abuse  its  discretion  in  sus- 
taining a  challenge  for  cause  to  a  juror  who  had  stated  that 
the  fact  that  a  testatrix  gives  nothing  to  some  of  her  children 
would  influence  his  verdict,  the  juror  being  before  the  court, 
and  some  of  the  questions  eliciting  the  fact  being  asked  by 
the    courts — Goldthorp    v.    Goldthorp^    430. 

3.  Peremptoet  Challenges — Examination  of  Juror — Will  Contests 

— For  the  ptrpose  of  advising  proponents  of  a  will.  In  a  con- 
test thereof,  as  to  the  exercise  of    peremptory     challenges, 
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Jurors  may  be  asked  whether,  without  reference  to  other 
facts,  the  fact  that  a  testatrix  gives  nothing  to  some  of  her 
children  would  influence  their  verdict. — Idem.    . 

4.  Objection  to  Competengt — Mv^t  he  TimeZy— Objection  that 
Jurors  were  incompetent  under  Ck>de,  section  337,  because 
they  were  officers  at  the  election  from  which  their  names 
were  returned  and  Uiemselvee  requested  return  of  their 
names,  cannot  be  made  after  examination  of  the  Jurors, 
though  the  fact  was  not  known  until  after  the  verdict— 
Idem. 

TRUSTS—See  Fraud.  Convey..  ";  Judgments.  >. 

1.  Constructive — What  l8 — The  allegations  being  that  the  repre^ 

sentations  were  made  with  the  intention  to  defraud,  and 
without  intention  of  carrying  them  out,  the  petition  recited 
facts  showing  a  constructive  trust,  and  a  demurrer  thereto 
should  have  been  overruled. — Gregory  v.  Bowlsby,  327. 

2.  Expr^m^-Must  Be  Declared  in  Writing  and  Executed  in    the 

Manner  of  Deeds — Plaintiffs  alleged  that  their  mother  died 
seised  of  certain  land,  and  that  their  father  requested  them 
to  convey  their  interest  to  him  that  he  might  use  the  land 
to  better  advantage,  and  verbally  agreed  not  to  sell  it.  and 
that  at  his  death  the  accumulations  should  descend  to  plain- 
tiffs. It  was  further  alleged  that  the  conveyance  was  in- 
duced by  the  representations,  and  that  there  was  no  other 
consideration,  though  the  deed  recited  one;  and  that  the 
father  made  the  promises  for  the  sole  purpose  of  cheating 
the  plaintiffs.  Held,  that  no  express  trust  could  be  declared. 
Idem, 

8.  Resulting  Trust — What  Is  Not — As  the  petition  showed  that 
the  deed  was  absolute  on  its  face,  and  recited  a  consideration, 
and  was  directly  to  defendant,  it  did  not  show  a  resulting 
trust. — Idem. 

UNDUE  INFLUENCE-  See  Wills.  •, « 

1.  Evidence  — Bubden  op  Proof — ^Where  one  seeks  to  establish  un- 

due Influence,  in  order  to  set  aside  a  will  or  conveyance,  the 
burden  of  proof  Is  on  him. — ^Mallow  v.  Walker.  238. 

2.  Degree  and  Character  of  Proof  Required — Where  one  seeks 

to  set  aside  a  conveyance  on  the  ground  of  undue  influence, 
the  evidence  must  show  an  influence  so  great  as  to  overcome 
the  will  of  the  grantor  or  testajtor. — Idem. 

3.  Bame — That  the  deed  was  executed  by  reason  of  the  influence 

resulting  from  affection  is  insufficient  if  the  free  agency  of 
the  testator  or  grantor  be  not  impaired. — Idem. 

4.  Same — It  must  be  shown  that  the  undue  influence  was  exer- 

cised at  the  time  the  act  referred  to  was  done. — Idem. 

5.  Presumptions  Concerning  Parent   and   Child — Where   a   deed 

is  attacked  on  the  ground  that  the  provision  was  obtained 
by  undue  influence,  the  fact  that  the  provision  was  between 
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a  parent  and  a  child  raises  no  presumption  that  it  was  the 
result  of  undue  influence. — Idem, 

USURY— See  Mobtgages,  ". 

VARIANCE— See  Adyanobmknts  •:  Evid  ,  »•,-••;  Parol  Variaiick. 

VEvUB— S^e  Attys  .  •;  Judgm.,  »,«. 

WAIVER— See  Appeal,  «;  Falsb  Rkp.,  ». 

WARRANTS- See  LiFB  Insdr.,  ». 

WATER— See  MUNIC.  COBP..  ». 

WATERS. 

1.  "High  Water  Mark" — Ordinary  high  water  mark  of  a  river 
is  a  line  which  is  shown  by  the  character  and  condition  of 
the  soil  and  vegetation  to  be  the  limit  to  which  high  water 
ordinarily  reaches,  such  vegetation  not  including  those  trees 
which  grow  and  flourish  best  in  the  immediate  vicinity  of 
running  streams  and  which  can  withstand  the  effect  of  water 
encompassing  the  lower  part  of  their  trunks  without  injury 
and  for  a  longer  period  than  other  kinds  of  trees. — Welch  v. 
Browning,  690. 

2.  Meander  Lines — Boundaries — In  an  action  to  recover  posses- 
sion of  a  tract  of  land  abutting  on  a  river,  which  defendant 
alleged  was  contained  in  a  deed  describing  the  land  by  metes 
and  bounds,  it  was  not  error  to  instruct  that  the  meander 
line  was  not  one  of  boundary,  but  was  made  for  the  determi- 
nation of  the  quantity  of  land  in  the  tract,  and  that  such 
lines  are  not  always  conclusive  of  the  quantities  of  land  in 
the  tract,  since  changes  occur  in  the  interval  following  the 
establishment  of  the  line,  whereby  the  area  may  be  Increased 
by  alluvial  accretions  or  diminished  by  washouts. — Idem. 

WILLS— See  Advancement,  '. 

1.  Construction — Conditional  Devise  to  Widow — ^Where  a  testator 

devised  and  bequeathed  the  residue  of  his  estate  to  his  wife, 
to  have  and  to  hold  as  long  as  she  remained  his  widow,  then 
two-thirds  of  what  was  left  to  go  to  the  testator's  heirs,  to 
be  equally  divided,  the  wife  did  not  take  the  fee  in  the  estate, 
but  only  an  estate  subject  to  her  subsequent  marriage,  and 
with  limitation  on  her  remarriage  that  she  should  then  take 
one-third  of  the  estate  or  homestead,  as  she  might  elect — 
Shaw  V.  Shaw,  193. 

2.  Creation  of  Remaixders — A  will  devising  testator's  real  prop- 

erty to  his  wife,  with  a  general  power  to  dispose  thereof, 
and  directing  that  any  portion  remaining  at  her  death  shall 
pass  to  the  testator's  children,  creates  a  life  interest  in  her, 
with  power  of  disposing  of  the  property,  and  contingent  re- 
mainder in  the  children,  subject  to  be  defeated  by  the  exer- 
cise of  the  power  by  the  wife. — Spaan  v.  Anderson,  121. 

3.  Declabattox  of  Testator — Parol  evidence  of  contemporaneous 

declaration  of  a  testator  as  to  the  persons  whom  he  intended 
to  designate  in  his  will  is  not  admissible  to  explain  the  term 
"heir,"   as   used    by  him. — ^Lester's   Estate,   1. 
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4.  Homestead — ^Where  a  testator  devised  all  his  property  to  the  use 

of  his  widow  for  her  life/  and  stipulated  that  after  her  death 
whatever  remained  should  be  divided  among  three  children, 
the  share  received  by  each  child  was  not  one  in  the  homestead, 
though  the  estate  divided  among  the  children  consisted  entirely 
of  the  proceeds  of  the  same,  precluding  attachment  by  his 
creditors  under  Code,  section  2985,  providing  that,  if  there  be 
no  surviving  husband  or  wife,  of  the  owner  of  the  homestead, 
the  same  shall  descend  to  the  issue  of  either  husband  or  wife, 
and  shall  be  exempt  from  all  antecedent  debts  of  their  parents 
or  themselves. — ^First  National  Bank  v.  Willie,  77. 

5.  Devising  to  a  Class —Ascebtainment  of  Class — Construction^- 

Unless  the  will  indicates  a  contrary  intent,  where  there  is  a 
devise  to  a  class,  the  members  of  the  class  are  to  be  deter- 
mined on  the  testator's  death — the  will  speaking  from  such 
time.— Downing  v.  Nicholson,  493. 

6.  Inheritance  From  Member  of  Class — Code,  section  3281,  which 

provides  that,  if  a  devisee  dies  before  a  testator,  his  heirs 
shall  inherit  the  property  demised  to  him,  unless  from  the 
terms  of  the  will  a  contrary  intent  is  manifest,  applies  as  well 
to  a  devise  to  a  class  as  an  individual. — Idem. 

7.  Substitution  of  Child  of  Member — The  statute  does   not   apply 

where  the  devise  is  to  testator's  "nephews  and  nieces,"  and  a 
niece  is  dead  when  the  will  Is  executed,  so  as  to  authorize  the 
child  of  such  niece  to  take  by  substitution. — Idem. 

8.  Election  to  Take  Under— Husband  and  Wife— Under  Code,  sec- 
tion 3376,  providing  that  the  share  of  the  survivor  in  the  prop- 
erty of  a  deceased  spouse  cannot  be  aftected  by  will  unless 
consent  thereto  is  given  within  six  months  after  a  copy  has 
been  served  on  the  survivor  and  notice  given  that  such  sur- 
vivor is  r^quired  to  elect,  but  if  at  the  end  of  six  months  no» 
election  has  been  made  it  shall  be  conclusively  presumed  that 
the  survivor  elects  to  take  under  the  will,  there  can  be  no 
election  by  failure  to  act  where  no  notice  has  been  served. — 
Bailey  v.  Hughes,  304. 

9.   Same — The  widow's  action  in  taking  and  holding  possession  of 
the  realty  for  ten  months  was  not  an  election. — Idem. 

10.  Same — ^Where  a  will  gave  the  wife  a  life  estate  In  the  husband's 

realty,  the  filing  by  the  widow  of  a  petition  for  an  allowance, 
reciting  that  she  had  no  property  for  her  support,  and  will  not 
have  until  she  "receives  the  proceeds  from  the  real  estate  pro- 
vided by  the  decedent's  will,"  was  no  election  under  the 
statute. — Idem. 

11.  Written  Consent  Must  be  Entered  of  Record — ^The  giving  of  writ- 

ten consent  is  no  election  under  the  statute,  where  it  is  noit 
entered  of  record  as  required  by  Code,  section  3376,  no  notice 
to  elect  having  been  served.— Idem. 

12.     Evidence  —Burden  of  Proof — Proponents  not  having  been  present 
when  the  will  was  made,  and  having  had  no  fiduciary  relations 
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with  the  testatrix,  the  burden  of  proof  remains  with  contest- 
and  throughout  the  trial. — Goldthorp  v.  (roldthorp,  430. 

13.  Same — Proponents  of  a  will  in  a  contest  thereof,  have  only,  in 

the  first  instance,  to  show  execution  thereof. — Idem, 

14.  Bame — Proponents  of  a  will  have  not  the  burden  in  a  contest 

thereof  of  showing  that  testatrix  had  sufficient  mental  capacity 
to  make  it. — Idem. 

15.  Declakation  op  Decedent — Jury  Question — ^While  declarations  of 

testator  that  a  contestant  had  choked  her  are  not  evidence  of 
the  fact,  they  are  proper  to  go  to  the  jury  in  connection 
with  all  the  other  facts  and  circumstances  in  the  case,  it  being 
a  material  inquiry  whether  such  statement  of  deceased  was  a 
mere  delusion  or  a  fact — Idem. 

16.  Same — Instructions — ^Though  such  declaration  was  not  evidence 

of  the  fact  and  though  contestant  testified  that  he  never 
choked  decedent,  the  court  properly  refused  to  charge  that 
there  was  no  evidence  of  the  choking,  charging,  instead  that 
there  was  no  direct  evidence  of  it. — Idem. 

17.  Mental    Incapacity — Destruction  of  Will — ^Where    a    testator 

destroys  his  will,  and  executes  a  deed  to  one  other  than  the 
devisee,  because  of  the  formation  of  a  sudden  unjustifiable 
antipathy  to  the  devisee,  it  is  insufficient  to  show  mental  Inca- 
pacity.— Mallow  V.  Walker,  238. 

18.  Conclusion  of  Expert — On  the  trial  of  an  issue  as  to  the  sanity 

of  testatrix  at  the  time  of  making  her  will,  a  question  asked 
an  expert — whether,  under  the  circumstances  shown,  she  would 
have  mental  capacity,  such  that  she  could  know  an  intelligent 
disposition  of  her  property,  and  make  an  Intelli^nt  disposi- 
tion of  it, — is  incompetent,  since  it  calls  for  an  opinion  on 
the  ultimate  Issue  to  be  passed  on  by  the  jury. — ^Marshall  v. 
Hanby,  318. 

19.  Undue  Influence — Burden  and  Proof — ^Testatrix  was  hard  of 

hearing,  defective  of  eyesight,  and,  so  crippled  as  to  have 
difficulty  in  getting  about.  Whether  she  had  been  growing 
weaker  mentally  was  disputed.  She  was  not  sick  when  the 
will  was  signed.  She  lived  with  her  youngest  daughter,  who 
was  sole  legatee,  but  she  was  not  wholly  dependent  for  care 
on  this  daughter.  Heldy  that  the  circumstances  of  the  case  were 
not  sufficient  to  cast  on  the  daughter  the  burden  of  showing 
the  absence  of  undue  influence. — Idem. 

20.  Cross  Examination — Where,  on  a  will  contest,  undue  influence 

on  the  part  of  proponent  is  claimed,  and  a  witness  has  testi- 
fied that  proponent  had  the  influence  to  make  deceased  do 
whatever  she  said,  and  always  had  from  the  time  she  knew 
anything,  a  question  calling  on  the  witness  to  grive  the  source 
of  her  information,  and  the  facts  on  which  she  based  such 
testimony,  is  material,  and  should  have  been  allowed. — Idem. 

21.  Prior  Declarations  of  Testator — Prior  declarations  of  an  inten- 

tion of  a  testator  contrary  to  a  subsequent  disposition  by  deed 
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cannot  be  shown  to  establish  undue  influence  as  to  the  dispo- 
sitlon  made. — Mallow  y.  Walker,  238. 

22.  Same — That  the  distribution  made  by  a  testator  of  his  property 

among  his  children  by  a  deed  is  unreasonable  or  unjust,  does 
not  alone  establish  undue  influence. — Idem. 

23.  Reasonableness  of  Will — ^A  testator  is  under  no  obligation  to 

give  any  of  his  property  to  his  children,  or  any  ot  them. — 
Goldthorp  v.  Goldthorp,  430. 
WITNESSES— See  Cbim.  Law,  •«;  Evid.,  "  « 
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